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that it is a donative, and thereupon moved for u prohi- 5 
ition. And upon debate the fame was denied, the whole Barnard. B. & 
gourt being of opinion, that though there was a difference as 3 
che incumbent; yet as to the pariſh officers there was none: 
or they are the officers of the pariſh, and not of the patron 
f the donative, „ $41 - Jon un 
Torrent verſus Burley. In Scaccario. | 
mo P ILL to diſcover whether the defendant's. huſband died Cannot fue in 
worth 40/. ſo as to be liable to pay the plaintiff a mor- Aut! on 
ary ; and praying relief. Upon anſwer admitting aſſets, 
ut denying the cuſtom; the plaintiff went into a 2 EY 
night, and ſeveral witneſſes were examined on both ſides 


nd at the hearing the bill was diſmiſſed with coſts as to the 
Vor, II. ES — Ak: 3 A + 2 n 3.43164 relief, 
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relief, becauſe that was properly at law or in the ſpiritual 
court, and in a bill againſt one perſon only the right could 
1 . r o Baroy oh are arc 2 * x „ * 


The diſmiſſion was generally with coſts, though the defen- 
dant had not demurred to the relief, but run into a proof of 
the right. Strange pro quer. $422 * 


8 | 


Dominus Rex verſus Tenant. | 
After defendant PON an order of baſtardy the defendant appealed 
is diſcharged at the ſeſſions, where upon a full hearing he was dil- 


ſeſſions a new 


% charged; afterwards the ſame juſtices make a new order upon 
ee him. And Lee moved to Fad it, the defendant being by the 
L. Raym: 1423 former order of ſeſſions abſolutely diſcharged. *1 Ven. 59. 
Selle Cale 373" Cu. Car. 350. And of that opinion was the court, and 

quaſhed the laſt order. 


Dominus Rex verſus Recks 
How to authen- U PON a trial at bar on an information in natura de quo 
m 


warrants for the office of burgeſs of Chrift-Ghurth, the 
ifion of the defendant was produced, and it appeared to 
time. be a parchment that had only one ſtamp, and yet had five ad- 
L. Ray 2445 mifhons entered upon it. And in order to make- it good, they 
K. B. 8. had annexed four other parchments, each of which was ſtamp- 
King ». Rich. ed. And the court held that would not make it good, and 
that the proper way would have been to have paid the four 
penalties, and had four new ſtamps on the firſt parchment, as 
was done in the biſhop of Chefter's caſe, ante, 624. And for 
want of this there was a verdict againſt this and the other four 
defendants. | oh 


The next day they moved for a new trial. And the court 
would not hear any thing of the motion, unleſs they produced 
the admiſſion, and ſhewed they had paid the penalty. And the 
defendants not caring to be at that certain expence for the 
uncertainty of gaining a new trial afterwards, they ſubmitted 
to judgment of ouſter. 


Gradell verſus Tyſon. 


_ | E B T upon a bond by the executor of the ſurviving 
e OY executor of the obligee; and on error after. a verdict 
Strange objected, that it was not ſhewn, that the firſt executors 

proved the will; and if not, this executor could maintain no 

action, but it muſt be brought by the adminiſtrator cum tefta- 

| ment 
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ente annexs. But being after a verdict, the court held it well 
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of his goods eight days. The defendant juſtifies under a muſt remove the 
diſtreſs for rent; to which the plaintiff replies, a tender ; and gooey — * 
on demurrer it was objected, that it ought to be pleaded with js a treſpaſſer. 
an wncore priſi. Lutw: 591. The. Ent. 265. Winch. 939- 3 1424. 
Cro. Fac. 423. Salk. 622. Sed per curiam, Be the replication 4.19, f 4% 
good or bad, yet we muſt go back to the firſt fault, which is in Barnard, K. B. 
the plea, for the defendant ought to have removed the goods at 3, * 

the five days end; and for the other three he is a treſpaſſer, and 


there is no juſtification. TFudicium pro quer. 


Q — 
| 


Dominus Rex verſus Puſey. 


HE defendant colonel Puſcy was indicted at the Old Bailey No eerthrari for 
for perjury: and to avoid his appearing there, he moved 3 dfendant to, 
for a certiorari, and cited Sir Humphrey Mackworth's caſe, 1 Sten. 583. 
Paſ. g Geo. Sed per curiam, That was not for forgery, but for Comb. 2 
affixing the ſeal of the company in his cuſtody without their au- 4 . 
thority, which was a conteſt of a civil nature: we muſt make L. cat 373. 
no dilincd ion of perſons, and therefore cannot grant a certiorari N- 246 

tor a defendant without conſent of the proſecutor, | 


Batry verſus Barry. 


HE. principal died after the return of a capiat ad ſatisfa> Practice. 
F: ciendum — before taking out a ſcire facias 3 — 3 
bail. And the court refuſed to ſtay proceedings againſt them, «hex the ſame 
for in ſtrictneſs of law the bail are bound from the return of non held again. 
eff inventus; and it is put ex gratia that a ſurrender after is ac- * 
cepted, which time they take at their peril. x Kall. Abr. 336. 


Murray verſus Thornhill, 


1 court refuſed to make a rule upon the Faſt» India Prafiice. 
company to inſpect their private books telating to the 
appointment of their ſervants. | 


342 Wild 
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27 : Wild verſus Sands. a partic 
; . th 1 ; a per{ 
Cannot enter. T was moved to enter up judgment on an old warrant fing tt 
eee attorney, the defendant being living, and the debt unpaid; ©, 
r lain- but it appearing) the party to whom the warrant was to con- there 
| aten . fels, was dead; the court would not grant the motion. the ir 
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DS 5.2 Aſtel qui tam verſus. Andrews. TI 
eee PL Os 3 ON 8 Sg” . court 
One Aale act A&A CTION. of debt upon the ſtatute, 12 Car. 2. c. 25. for plain 
3 A felling: wine by retail twenty ſeveral times without li- plain 
L. Raym. 1421. CENCE. 7 15 defendant pleaded nil debet. And upon the trial i reac 
Andrews 393: the jury found the defendant Not guilty as to nineteen, of the I any 
4. twenty times, and as fo one particular time they find a ſpecial perſo! 

80 verdict, viz. That the defendant was a merchant and dealer in the 

wine in Bri/tc, and that in his-manſion-houſe there, he ſuch a with 
dey ſold one gallon of wine to one Mills, who carried it to the ever 
V Guilder's Ius in Briſtol, and that it was, there drank : that this defe! 
inn belonged to one J. S. and that the defendant had no licence plaiy 


for the ſelling of wine; et , Sc. 


„I The queſtion in this caſe was, whether the ſelling of this 
one gallon of wine in the, defendant's. own- houſe, which w 


ment in angther, was a ſelling by retail within the meaning of 1 
the ſtatute 2% 36 . Bun ioabigivy's 

9 ſec 

Serjeant Chapple for the plaintiff argued, that the ſelling one pI 

gallon is a felling by retail within the ſtatute, for the ſtatute de- , 

icribes what ſhall be accounted a ſelling by retail, viz. ſelling le 

by pint, quart, bottle, or gallon, and though this was ſpent in Pr 

15 agothet perſon's houſe, yet it makes no difference, for the words Au 

Les: of -the ſtatute are general. 1 e bun, e we 
ANF £30 1111491 | . A” a 1 
At common law every man had libgrty to ſell wine as he 

could, either hy,wholeſale ar retail, until the- Ratute ) E. b. ©: 

c. 5. which was the firſt reſtraining ſtatute. And the next ; 

ſtatute is the 12 Car. 2. upon which this action is brought, Fl 

and this ſtatute appoints.commiſtioners to grant licences to ell 4 

wine by retail, and reſtrains more particularly than the former a 

—ſtatute, for the words are, ſhall not be drank within manſion- * 

houſe er without. .#;de Hary. 338. ane * 

; | C0378, 268-45 at 4439 ; * | 

Fazakerley contra argued, that this being a penal ſtatute, ought : 


e the act was intended only to oblige perſons reſiding in par- 
| ticulat 
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jeular places, and who made a trade, oft felling by retail, td 

ake licences, and not to ſubject a merchant to a penalty for one 

particular act; he cited. B. &. 129, 430, Where it is beld, ahut:: 

a perſon may ule a trade in a particular inſtance, notwithitand- 

ing the general reſtraint by the ſtatute 5 Els. and to brew or. 

there being only one act found againſt the defendant, it was never 

the intention of the ſtatute, to make ſuch a perſon liable to te 

penalty. | 1 5 | 


T_T 


This term the Chief Juſtice delivered the opinion of the 
court: and declared, that they were all agreed in it, that the 
plaintiff muſt have judgment; for the words of the ſtatute are 
plain and expreſs, and take in this very caſe; and it is not 
reaſonable to allow a merchant to ſell by retail without licence, 
any more than another perſon, for the words are general; no 
perſon or perſons whatſoever. And though the jury have found 
the defendant guilty of but one act, yet that is plainly p 
1 2 within the ſtatute, for the ſtatute gives a diſtinct penalty for 
the every particular offenſe. - And therefore this ſingle act of the 
his defendant ſubjects him to ſuch penalty. Judgment for the 
ice plaintiff. 150 | | 
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Story verſus Atkins. 


his 

vad 1 ' ; _ 

— K upon the cafe upon ſeveral promiſes; and the An indelirarur 

2 plaintiff declares firſt upon a promi ſſory note for 121. 115, erf. in an 
ſecond count upon an indebitatus afſumpſit for 201. money lent, ma we ches ta. 

he and third for money laid out. | tute of limita- 

Je | tions on à pro- 

4 . i miſſ. te. 
ing To the firſt count upon the promiſſory note, the defendant rag Long 1447 


pleads, that the cauſe of action did not accrue infra ſex annos, Barnard K. B. 6 
* and to the other two counts he pleads. unn a//zump/it generally, 
upon which iſſue is joingp. | ef ve Pet 


And as to the defendant's plea to the firſt count, the plaintiff 
replies, and admits that the cauſe of action as to the firſt count 
did not ariſe within fix years before his exhibiting his bill in this 
court, but that it aroſe the 25th of March 1720, and that 
upon the 11th of February 1725, in order to recover the mone 
due to him upon that promiſe, he levied his plaint in the ſherif 
of London's court, in placito tranſgreſſionis ſuper caſum; and avers 
that ſecundum ,copſuetudinem civitatis pracd', he there declared 
againſt the defendant in an action upon the caſe, and ſets forth 
his declaration; which was, eo quod the defendant ſuch a day 
inachitat' fuit quer in 201. pro diverſ. pecuniarum ſummis per 
Prad“ def. pracfat” quer prius debit', which he promiſed to pay; 

ne apa. ©, $8 then 
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then the plaintiff ſet forth that the defendant hereupon brought 
his writ of habeas corpus, by virtue of which the faid plaint was 
removed into this court, and the plaintiff declared againſt him 
de novo; and avers it to be pro eadem cauſa actionis pro qua levavit 
guerelam ſuam praed ut praefertur ;, and then he avers, that the 
cauſe of action did accrye within ſix years before his levying the 
faid plaint in the ſheriff's court, and therefore prays judg- 
ment. | 110 | 


To this replication the defendant demurred, and ſhewed for 
eauſe, that it did not appear by the plaintiff's replication, that 
his bill againſt the defendant in this caurt was for the ſame 
cauſe of action, as that for which he levied his plaint in the 
court below. Upon which there was a joinder in demurrer. 


And Mr. Reeve for the defendant took ſeveral exceptions to 
the replication, * 

1. That it ought ta appear, either by the proceedings them- 
ſelves, or by ſufficient words of averment, that the cauſe of 
action is the ſame in both courts: and in this caſe, it does not 
appear by any means upon the face of the proceedings, that the 
cauſe of action is the ſame in both courts; for the declaration in 
the inferior court is upon an indebitatus aſſumpſit, and the declara- 
tion here is upon a promiſſory note, which are cauſes of action 
manifeſtly different: nor is there any ſufficient averment in the 
replication, to ſhew the identity of the cauſe of action in the 
two courts, for the words are only theſe, quod (the plaintiff) 
exhibuit billam ram pro eadem cauſa attionis praed ut praefertur, 
which is not iſſuable, neither is it confined to the matter of 
the firſt count, as it . to have been, but goes generally 
to the plaintiff's whole declaration in this court. 


2. The cauſes of action appear plainly to be different; becauſe 
the declaration in this court being upn a promiſſory note, and 
the declaration in the court below upon an indebitatus aſfſumpſit, 
for a different ſum, they cannot be intended to be the ſame, for 
the promiſſory note could not be given in evidence upon the 
indebitatus aſſumpſit ; and the two actions can never be intended 
to be the ſame, unleſs the ſame evidence will ſupport both; and 


if they are different in their nature, no averment can recon- 
cile them, 


3- The plaintiff's declaration in the court below appears to 
a ” N has only declared by way of general indebitatus 
PIG r ſo much money per pracd def. pracfat quer prius 
debit”; which is ill, becauſe it does not A hott wall ray 
or how the debr aroſe ; which is what is always required, that 
the court may judge, whether it is a matter proper for ſuch an 
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action: and though this method of declaring may in ſome 
places be warranted by cuſtom, yet in all ſuch caſes the cuſtom 
ought to be ſet forth ſpecially, and it is not ſufficient to fay ſe- 
cundum conſuctudinem generally; as in Raft. Ent. 550. where 
conceſſit ſolvere is held to be well, by alleging the cuſtom to de- 
clare in that manner, otherwiſe it would be ill. | 


Blencowe contra. There have been ſeveral exceptions taken 
to the replication, and the principal objection to it ſeems to be 
the firſt exception, That the plaint in the court below, and the 

action in this court, appear to be plainly different, and cannot 
be intended to be for one and the ſame cauſe. And 1 muſt 
agree that this objection will have great weight, if it can be 
ſupported by any thing that appears upon this record: but if the 
cauſe of action appears, or may be intended, to be the fame in 
both courts, then your Lordſhip's judgment will be for the 
plaintiff. 


The point therefore to be conſidered upen this exception, is 
the identity of the cauſe action in the two courts. And though it 
is objected, that there is a plain and manifeſt variance both in 
the nature and cauſe of the two actions, becauſe the plaintiff 
hath declared in the inferior court upon a general indebitatus 
ofumpſi for 20/1. and in this court upon a promiſſory note for a 

ifferent ſum: yet I muſt beg leave to obſerve, that what is 
properly to be called the cauſe of ation appears plainly in this caſe 
to be the ſame in both courts ; for it 1s the defendant's breach of 
promiſe, which is the cauſe and foundation of both the actions: 
and though it is objected, that the plaintiff hath declared for 
different ſums in the two actions; yet that can have no effect 
upon the cauſe of action, for in both actions the quantum is to 
be aſcertained by the jury: and in this caſe the damages which 
are demanded, are laid to be the ſame in both declarations, ſo 
that chere is no foundation for that objection. 

s 


I admit that the declaration in this court is founded upon a 
ſtatute, and the other is a declaration at common law : . but un- 
leſs there appears ſuch a variance and inconſiſtency in theſe two 
actions, as neceſſarily obliges your Lordſhip to intend them to 
be for different cauſes, your Lordſhip will not preſume them to 
be ſo; eſpecially if the different methods of declaring in the two 
courts, can by any means be reconciled to one and the fare 
cauſe of action. | 


At common law the party that was poſſeſſed of a promiſſory 
note, had no other remedy to recover upon it, but by declaring 
upon an indebitatus afſumpjit, in which action he might give 
the note in evidence, but was obliged to prove the conſidera- 
tion. The ſtatute 4 & Aan. c. 9. gives the party the liberty of 
1A4 declaring 


198 


Ante. 426. 


declaring upon the note itſelf ; and ſince the making of that 
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ſtatute, the note hath been held to be ſufficient evidence to 
maintain ſuch action, without giving any further proof of the 
conſideration :+ in this reſpect therefore theſe notes are altered 
by the ſtatute, but in no other; for their lien is made no ſtronger 
than it was before; they are ſtill only ſimple contracts, and the 
nature of their ſecurity is not changed, as was adjudged in 
the caſe of Cumber v. Mana Paſch. 7 Ges. in B. R. where in 
an action upon the caſe for money lent, the defendant pleaded, 
a promiſſory note given in ſatisfaction, and it was held to be no 
bar. And if this is all the alteration which the ſtatute hath. 
made in reſpect of thoſe notes, how can it be ſuppoſed, that it 
hath taken from the party what was his former and ancient, 
remedy of declaring upon an indebitatus aſſumpſit? The ſtatute 
only gives him an additional and more eaſy method of recovef- 
ing upon his note, but does not take from him his election of 
purſuing his former method, if he thinks it more proper for 
his caſe. And what proves this ſtill more ſtrongly, is the caſe 
of Bromwich v. Lloyd, in Lutw. 1585, where it is expreſsly held, 
that upon an indelitatus aſſumpſit a bill of exchange may be given 
in evidence; and by the ſame reaſon a promiſſory note may be 
given in evidence on the like declaration; for the ſtatute 
3. 4 Ann. puts promiſſory notes upon the ſame footing as 
bills of exchange were before the making of that law. There- 
fore ſince the plaintiff might have given this note in evidence 
upon his declaration in the court below, it would be a ſtrange 
concluſion to ſay that the two actions are different in their na- 
ture, or to intend the cauſe of them to be different, when the 
ſame evidence will ſupport both the actions. : 


As there is nothing therefore inconſiſtent in the nature of the 
two actions, I beg leave to inſiſt upon the averment, which the 
plaintiff makes in his replication, as a matter which puts the 
identity of the cauſe of action in the two courts, out of all 
manner of diſpute ; for the plaintiff hath expreſsly averred quod 
exhibuit billam ſuam in this court pro eadem cauſa pro qua levavit 
querelam ſuam in the court below, | "8582 3 | 


And Bough it is objected by, Mr. Reeve, which-is his ſecond 
exception, That this averment is uncertain, and that the de- 
fendant could not take iſſue upon it; yet I muſt ſubmit it, 
whether there is any foundation for this exception; for the 
plaintiff having fet forth how he levied his plaint, and how he 
proceeded upon it, could not make his averment in a more 
proper manner than he has here done; for he ſays,” quod ſuper- 
de exhibuit billam ſuam traed in this court pro eadem cauſa 
aclionis pro qua levavit guerelam ſuam praed ut pracfertur; ſa 


that here is an expreſs and poſitive averment, that his bill 


here and his plaint below, are for the ſame cauſe; and though 


a 
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the words ut pragfartur refer it to the record, yet that cannot 
occaſion any uncertainty, for there is nothing before ſet forth, 
but what agrees with this averment, 49 


And thougt it is objected againſt this ayerment, that it is 
inſufficient, becauſe it is not confined to the firſt promiſe, up- 


in this objeRion, for the averment is, that the plaintiff's bill 


which extends to all the counts in the declaration, and there- 
fore neceſſarily covers the firſt promiſe : but if the record be 
rightly obſerved, there will appear to be no ground for this 
objection, for the replication begins with quoad. primam pro- 


the inferior court, and confines the caſe to the firſt promiſe 
only. REY 


The material part of the plaintiff's caſe is, that the two 
actions were pro eadem cauſa, and this is averred in ſuch a man- 
ner, that if the defendant had rejoined, and ſaid that the plain- 
tiff 's bill in this court was pro alia et diverſa cauſa,” abſque hoc 
that it was pro eadem cauſa ; there would then have been a 
plain and certain iſſue, confined ſingly to the identity of the 
cauſe of action, which is the very point upon which this caſe 
muſt turn, 


„J. 4 ea a ether fon ³ĩ ne - 


© | | | 
— And if the plaintiff hath made his averment in ſuch a manner 
1 as is trayerſable, I muſt ſubmit it, whether it doth not - anſwer 


all the objections which are made againſt the identity of the 
cauſe of action; ſince the defendant by demurring has admitted 
it to be true: and to this purpoſe expreſsly is the caſe of Sir 
Thomas Finch v. Lamb in Cre. Car. 294,295. 1 Vent. 252. whe 

the point was, that in an action upon an aſſumpſit the. defend- 
ant pleaded the ſtatute of limitations, and the plaintiff replied 
and ſet forth an original brought within ſix years, which ap- 
peared to be laid in a different county and for different da- 
mages, upon which the defendant demurred, and inſiſted, that 
the new action varying in the county and damages, could not 


ad be intended to be for one and the ſame cauſe of action: but 
* the plaintiff having averred that it was for one and the ſame 
it, cauſe of action, it was held, that this variance was not ma- 
he terial, but was made good by the averment, 


There hath been another exception taken to the form of the 
plaintiff's declaration in the cqurt below, in the manner it is 
let forth in his replication; and the exception to it is, the 


ſa third exception, that the plaintiff having only declared by way 
in of genetal indebitatus aſſumpit for ſa much money per praem 
gh. deſendentem pracſato querenti prius debit', it is ſaid this is ill, 
he becauſe it does not ſhew a conſideration, or how the debt aroſe, 


And 


on which the demurrer now is; yet there can be no weight 


in this court and his plaint below are for the fame cauſe, 


muſſonem, and then goes on and ſets forth the proceedings in 


10 


Michaelmas Term 13 Geo. 
And 1 admit, mt if this'were'nileclaration” originally in this 


eourt, this would be 'a good objection: but this declaration 


comes before the court only by way of recital, and the plaintiff 
hath expreſsly averred, quod narravit ſecundum conſuetudinem ci- 
vitat praed*, and a cuſtom to declare in this manner in an in- 
ferior court hath frequently been adjudged to be good. In 
1 Roll. Ar. 564, 565. conceſſit ſolvere was held to be well in 
the court of Britt In Stiles 198. the ſame form was adjudged 
to be good, and Rolle Chief Juſtice ſaid, there was the fame 
cuſtom uſed in the city of London, and that it was good. And 
in 4 Leon. tos. the ſame form was held to be good, though 
the plaintiff had only ſaid guad narravit ſecundum conſuetudinem, 
and had not any otherwiſe ſet forth in his declaration the cuſ- 


tom of declaring in that manner, which comes up fully to 


the preſent objection, and ſhews that the cuſtom need not be 
ſpecially alleged. vWF 


But I muſt ſubmit it in another light, whether the objections 
that are made upon the plaintiff's different form of declaring in 
the two courts, and upon his faulty manner of declaring in 
the court below (admitting it be ſo) are not entirely foreign 
to the preſent queſtion. For the point to be conſidered upon 
this demurrer is, whether the plaintiff's bill in this court, 
and his original plaint in the inferior court, appear to be for 
the ſame cauſe : the replication ſays only guod leuauit querelam 
ſuam pro eadem cauſa, ſo that the declaration in the court be- 
low is quite out of the queſtion ; and therefore if the plaintiff's 


plaint in that court, and his action here agree the one with 


the other, it is all that is neceſſary; for the bare levying a 
plaint in an inferior court, is ſufficient to prevent the ſtatute of 
limitations, (1 Sid. 228.) and the demurrer is confined entirely 
to the variance between the plaint and the action here; and your 
Lordſhip will obſerve, that the plaint below and the bill here are 
exactly the ſame : for the plaint is de placito tranſgr ſuper cafum 
ad damnum of the plaintiff 204, which agrees with the words 
of the bill in this court; and though the plaintiff hath gone 
on and ſet forth the continuances of that plaint, and his de- 
claration upon it, which is more than he need have done, yet 
I hope no fault which may now appear in that declaration, 
ſhall prejudice him ſo far, as to make the levying of his plaint 


Rand for nothing, and ſo admit the ſtatute to run againſt him 


and deprive him of his debt. | 


And I further ſubmit it, whether the regularity of the 
plaintiff's declaring in the inferior court can properly be 
examined into upon this demurrer: for his declaration and 
proceedings there come before this court only by way of 
recital, and to ſhew that the plaintiff made a legal de- 
mand, and purſued his right within a proper time; and 
though the plaintiff's declaration belowſhould appear plainly to 
be erroneous, yet yourLordſhip will not now take notice of _ 
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not before you: I beg leave to compare it $0 the caſe of 
Williams v. Fowler, Mich. 5 Geo. B. R. where in an action of 
debt brought againſt an adminiſtrator, he pleaded in bar, that 
his inteſtate was indebted to J. S. for goods ſold and deliver- 
ed, and that J. S. thereupon impleaded him and recovered 
judgment againſt him in an action of debt upon - a mutuatus z 
to which the plaintiff demurred. And though it appeared by 
the defendant's own ſhewing, that 'the judgment was erro- 
neous in the manner he had recited it, yet the court held the 
plea to be good; for till it was reverſed in a proper manner, 
it was held to be a ſufficient judgment to bar the plaintiff. 
Ante, 407. 1 5 


And as the intention of the ſtatute of limitations was only 
to oblige perſons to demand and proſecute their rights in ſome 
legal method within a reaſonable time, I hope it appears 


that law, by making his demand in the inferiq court in the 
manner he bath ſet forth, and that it appears as fully to have 
been for the ſame cauſe of action. And therefore I pray your 
Lordſhip's judgment for the plaintiff. | 


C. J. The actions in the two courts are of ſuch a 
nature, that they may be averred to be the ſame ; for the ſta- 
tute 3 & 4 Ann. only gives an additional remedy upon pro- 
miſſory notes, but does not take away the old one: and I 
think this note might have been given in evidence upon the 
indebitatus afſumpſit, for the note imports the drawer's having 
fa much money of the other's in his hands; and though it 
may not perhaps be allowed in evidence in ſuch caſe as a 
promiſſory note, without further proof of the conſideration ; 
yet it may undoubtedly be given in evidence on an indebitatus 
aſſumpſit, as a paper or writing to prove the defendant's re- 


Salt. 2 3. 


And as the two actions may therefore be averred to be the 
ſame, fo I take the averment to be ſufficient and traverſable z 
and the averment is confined only to the firſt promiſe, which 
is 5 out by the word quoad in the replication, and cloſed 
as to the reſt, | 


As to the objection that is made againſt the declaration in 
the inferior court, I think it of no weight; for though the 
declaration ſhould be ill, yet if the plaint be regular it is ſuffi- 
Fient to prevent the ſtatute. 


Reynilds and Prebyn Juſtices were of the ſame opinion; but 
Farteſcue 


_— that the plaintiff hath ſtrictly purſued the intention of 


ceipt of ſo much money from the plaintiff, Hard's caſe, 
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Foyrteſcue J. held. ſtrongly, that the. two actions were of ſa. 
different a nature, that they could not be averred to be the 
ſame. He agreed, that the variance in the ſums did not pre- 
vent the averment of their being for the ſame cauſe; but he 
held ſtrongly, that ſince the ſtatute à promiſſory note could 
not be given in evidence upon an indobitatus aſſumpſit; and 
cited the caſe put by Hale, 1 Vent. 252. which is this: 4. in 
conſideration that B. would marry his daughter, promiſed to 
pay 1000. and in an action brought the plaintiff was barred; 
and in another action brought the promiſe was laid to pay the 
tool. at requeſt, and it was held it could not be averred to 


In the other points he agreed with the reſt of the Judges; 
and ſaid, that the form of declaring in the court below was 
well enough; that it had been ſo adjudged between Stephens 
and Greenland in this court, and that the caſe in 4 Leon. 105. 
was in point. Judgment for the plaintiff, : 

Higgins verſus Jennings. 


RESPASS grare clauſum fregit, and for erecting a wall, 
and ſpoiling the graſs peuibus ambulando. The defendant 
pleads Not guilty as to all. but the treading down the graſs, 
and as to that juſtifies for a way. The plaintift replies extra 
viam, upon which they were at iſſue, and the jury find for 
the plaintiff upon both iſſues and 24. damages. 1 mo- 
tion the court ordered full coſts, though there was no certi- 
ficate, it appearing by the record that the frechold was in ques 
ſtion. 2 Lev. 234. jt 


Huggins verſus Durham et ux'. 


RROR of a judgment in C. B. in an action of debt 

brought by huſband and wife againſt the warden of the 
Flect for 4641, 65. 2d. on the eſcape of Oliver Read, who was 
committed by the court of Chancery for that ſum. And the 
declaration ſets forth, that 5 February 6 Geo, there was a decree, 
reciting; the bill againſt Read et al by the wife only, which 
ſuit abated by her marriage with the other plaintiff, who re- 
vived the ſuit, and Read put in his anſwer, inſiſting that he 
had repaid 2000. part of the money; and an iſſue being di- 
rected thereupon, the ſame was tried in a feigned iſſue, and 
found againſt him; that then the cauſe was heard upon the equity 
reſerved, when it was referred to the maſter to take the account, 


who afterwards reported 4647. 6s. 2d. to be due, and ap- 


pointed it to be paid to the huſband, "Then the plaintiffs ſet 
forth, 
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forth, that the report was ITO: in Read proſecuted fo 
far, as to be committed for non-payment, when the defendant 


me him to eſcape. 


ee wh. £06:9% 45am ova) lies at's © 1 ? 73 ] 

Aker judgment by default in N. B. it was Aden ertor 
by Mr. Strange, that the wife ought . hot! to ha ve jpmed in this Ne 
2 for by 5 Ann. c. 9. §4. the action is given to ſuch e 
perfon to whom the money 1s to be paid by the decree ; and this not 

being an action maintainable at common/ law, they muſt take 

it as the ſtatute has given it; and if the wife be joined where 

ſhe ought not, it is error. L Roll Abr. 782. And this is 

in the nature of a deſtruction of the firſt cauſe of action, and 


giying the nad new one in his on rights 41. Side 2997 b dr 


nas ia 291 24 . Ui. W p66 3 
Sed per curiam, Though the, ordet only appoints it to „ f ao Sn, 
paid to the huſband, yet by the firſt deeree it is directed that __— 
the maſter ſhall 1 Ne an account what is due to the huſband e 4 


and wife, which-ſhews ſhe is intereſteil in the caſey ud er- 
fore e W in * r Judgment ur pe 
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EBT upon a bail bond, And declares that he took Cm c. 16. 
out a writ directed to the Theriff of Surrey, &c. who aſſign a bail bond 
took a bail bond, which he afterwards. r Plaintiff out of the coun · 
at London where the action was brough It n demurrer it was Yo 95 — 
objected, that the action was grounded on tlie bonde entered into where, the al- 


by the bail, and that being laid to be nd in "Surrey, © "the fignmeng, was. , 


L. Raym# 14 
action ſhould Nor boon there. * Tin 13 6 . 
: .-. Ht) Noreroft and 
Strange 8 The — is 12 on the affignment, Martbews, the 


which is the only thing that impowers the plaintiff to ſue, and 888 


that is laid to be where the action is brought. 2 Roll. Abr. 602. authority of this 
J 9. Action far. eſcape laid in Nottmghom/hire,. of one arreſted Pete was we 
y the, ſheriff of York. Cro. El. 625. 1 id. 218. the plaintiff 366, - 

has his election to bripg his action for a falſe, return, eithef in 

as, where, the writ is returned, or in-the county Wer 
the party was: arreſted. And; if it ſhauld be thought that the "PP 

executing the bond is part of che cauſe of action, jet 71 Ce. 

Bukver's cafe, is expreſs, that where matter in one county is 

dependant on matter in another county, the plaintiff. may lay 

his action in either. Et per curiam,, . The law is gertainly ſoʒ 

therefore judgment for the plainti ft. 42845 


< ; 


Sutton 


+ - name is to a 


Sutton verſus Bryan. 


Practice. INH E court gave coſts for not goin g on to execute a writ 
Tris. 13 C. of inquiry according to notice; and ſaid it was as reaſon - 
Lal the Eat able, as in caſe of a trial· . | 


15 Middleſex, coram Raymond C. J. de B. K. 


There may be F N an action fot a falſe return of a mandamus to ſwear the 
1 1 a plaintiff into the office of churchwarden, the plaintiff ſet 
RS ecicum- Outs that he was elected, and preſented himſelf to be ſworn, 
Has mood wat but was refuſed ; and non fuit electus returned. | 1 4 


The Chief Juſtice. held, that by law there may be a ſelect 
veſtry, and that in this caſe the plaintiff need not prove the pre- 
ſenting himſelf to be ſworn, becauſe that is but a circum- 
ſtance, and not to the point of truth or falſity of the return, 

Dominus Rex verſus Rhodes. 
At the Old Bailey. 


Party whoſe PNDICTMENT for forging a letter of attorney, whereby 


deed, no witneſs J he transferred Mr. Hqſbam's ſtock, and Mr, Juſtice Fore 
to prove ita feſcue refuſed to let Heyſham be a witneſs. 
0 5 | 
_ Oſborn againſt the Governors of Guy's Hoſpital. 
A Guildhall, coram Raymond C. J. 
Where » min N E plaintiff brought à quantum meruit pro opere et labors 
1 in tranſacting Mr. Guy's ſtock affairs in the year 1720. 


acy, he can- It appeared he was no broker, but a friend; and it looked 
not ſue the exe- ſtrongly, as if he did not expect to be paid, but to be conſidered 
* for it in his will. And the Chief Juſtice directed the jury, that 
if that was the caſe, they could not find for the plaintiff, though 
nothing was given him by the will: for they ſhould conſider 
how it was underſtood by the parties at the time of doing the 
buſineſs, and a man who expects to be made amends by 3 
legacy, cannot afterwards: reſort to his action. 


Goodright 


Michaelmas Term 13 Geo. 


Goodright ex demiſſ. Liſle verjus Pullin et al'. 


pECIA L verdi& in ejectment upon a deviſe by Devite to 4. for 
Nicholas Liſie, which was in this manner: 1 Nicholas „Ke * 17 
« Lifle give and bequeath unto my wife all that my meſuage bis body and tis 
« gr tenement called Hattersfield, to hold for the term of her heirs for ever, 
« natural life, and after her deceaſe, then to my kinſman Mi- 8 ö 
<« cholas Liſle, for and during the term of his natural life, and yemainder over, 
« after his deceaſe unto the heirs males of the body of the ſaid is an eſtate tail 
« Nicholas lawfully to be begotten and his heirs for ever: but in I. K . 10 
« caſe the ſaid Nicholas die without ſuch heir male, then I give Bama K. . 
« and bequeath the ſaid premiſſes unto my kinſman Edward G. » Eq. Ca. 
« Liſle for and during his natural life, and after his deceaſe to 26. 35. fl. 
« the heirs males of his body lawfully begotten and his heirs 
« for ever; and for default of ſuch heir male, remainder over.” 
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The F ury find that upon the teſtator's death his widow entered 


& and died ſeiſed, and that Nicholas Liſle (the deviſee) and the 
e- widow, in her life-time, ſuffered a common recovery, to the 
i. uſe of the ſaid Nicholas in fee, and that the ſaid Nicholas enter- 


ed upon the death of the widow, and died ſeiſed, leaving no 
iſſue. 


Edward Liſle the leſſor of the plaintiff claims as heir male to 
Edward Lifle (the remainder man in the will) ſuppoſiag this to 
be only an eſtate for life to Nicholas, and therefore that the reco- 
very ſuffered by him and Mary (the widow) could not bar the 
remainders. The defendant claims as heir in fee to Nicholas. 
The ſingle queſtion therefore is, whether Miholas the deviſee 
took an eſtate tail, or only an eſtate for life, by this will. 


71 


Bootle for the plaintiff argued, that it appeared plainly to be 
the intention of the deviſor, that Nicholas ſhould take an eſ- 
tate for life only; for the premiſſes are expreſsly limited to him 

for life; and if the teſtator had intended him an cate tail, 
why is there this reſtriction ? 


The ſon of Nicholas, if he had had one, could not have 
taken by way of preſent and immediate deviſe, but as a-pur- 
chaſer after the deceaſe of his father, becauſe the limitation is 
to his heirs males, after his deceaſe, and not till then; and a 
deviſe to A. for life, remainder to the ſons of his body lawfully be- 
gotten, is only an eſtate for life, x Roll. Mr. 837. pl. 13. In 
Wilts caſe, 6 G. 17. a deviſe to one and after his deceaſe to 
his children, is only an eſtate for life, and the children muſt 
take by way of remainder : which caſe agrees with the preſent, 


for here it is a deviſe to Nicholas for life, and after his deceaſe 
to his heirs males. | 
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But the ſubſequent words in this will, will make the caſe 
much ſtronger, which are theſe; In cafe the ſaid Nicholas die 
without ſuch heir male; for the words ſuch heir male, in the 
ſingular number, are relative, and qualify the foregoing words 
 beirs'males of his body, by pointing out and deſcribing the very 
perſon that is to inherit, ſo as to make him a mere purchaſer. | 

1 And Areber's Eaſe, 1 C. 66. comes up fully to this eaſe, and 
Is founded on the ſame reaſon: and the only difference in the 
| two caſes is, that in Archers caſe the limitation was to the 
next heir male, and in the preſent cafe the deviſe is to his heir 

mile, and the word next is omitted: yet the words his heir 

mile are as plain a deſcription of 'the perſon, as the words 

next heir, and therefore cannot be taken to be words of limita- 

tion, any more than in Arober's caſe,” | unn but 25 F 

Fuxaterliy contra. The intention of the teſtator is an un- 

certain rule for the conſtruction of wills, which muſt be con- 
ſidered by the rules of law.  Cro. Eliz. 52 5. 


The words heirs males are words of limitation even in 4 
deed, 1 Co. I O04. Shelley's caſe. { ne 1 Ts” ants 1 th 


By the deviſe in the preſent will there is an eſtate tail execut- 
ed in Nicholas ; and tho” it is objected, that the limitation be- 
ing to him for life expreſſy, will alter the caſe; yet there is 
nothing in that objection; as was adjudged in the caſe of King * 
ve Melting, 1 Vent. 225. and 2 Lev. 58. where the deviſe was 
to his ſor Bernard for life, and after his deceaſe to the iſſue of 
his body lawfully begotten on his ſecond wife; and yet it was 
held to be an eſtate tail in Bernard; which is à ſtronger caſe 
than the preſent, and fully anſwers the objection of the ex- 


4 - 


preſs limitation to Nicholas for life only. 


It is objected, that the word hig muſt controul the precedent 
words heirs males, and relate to them; but it is not neceſſary that 
it ſhould relate to heirs males, for it may be ſatisſied by a better con- 
ſtruction, by referring it to the word Nicholas, which is in the ſin- 
gular number. It was certainly che intent of the teſtator, that 
all the heirs of Nicholas ſhould take; but by conſtruing the 
word his to relate to heir mali, the eſtate would veſt by way 
of de/ignatio perſonae in the eldeſt fon only, for he only is the 
heir male, and all the other ſons would be excluded. 


The words heir male are nomen collectivum, and include all 
the heirs male, as the word iſſue” does, and ex vi termini takes 
in the whole generation; ſo that under that deſcription all 
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ſons may take, and it is not confined to one. In the caſe Aly — Eg. 
of Backhouſe v. Wells, in Lord Parker's time, a deviſe was to Portal. Rep 
A. for be only, and after his deceaſe to his iſſue; and this was 143. 

held to be an eſtate for life in 4. becauſe of the words. for life _ Caſ. 261, 
only, and the limitation after being to his ue, which is a ward. tn ns. 

of purchaſe. But Lord Parker, took a diſtinction, that if the ,Gilb. Caf. 20. 
words had been heirs male inſtead of iſſue, the operation of the — 0 
law would have been too ftrong for the intention of the teſta- 2 P. Wil. * . 


ana | 476» | ö 
tor. vs IS | Chan. Caſ. 173. 


In the preſent caſe there is an expreſs eſtate tail deviſed, 
and no ſpecial words to controul or alter it; and therefore it 
ought to be fo adjudged, as in the caſe of Atkins v. Atkins, 
Cro. Eliz. 248. and if any words are to be rejected, it is moſt 
rational to reject the latter, 


Raymond Ch. J. It will be a difficult thing to make this an | 
eſtate for life: and the caſe.of King v. Melling anſwers all the 
objections, as to the limitation to Nicholas for life, 44 


The word i/ue is a proper word of purchaſe, but the word 
heirs is always a word of limitation; and the word heirs being: 
uſed in this caſe, the words after his deceaſe, are of no force, 


The words beir and heir male are nomina colleftwa, and in- 
lude all the heirs of the deviſee: and in Archer's caſe it was. 
he word next which confined it to one particular perſon, for 
ithout that word, it would have been a limitation, and not 
a purchaſe. _ 


| The word his is the word which makes the difficulty in 
his caſe; but I think that it may very properly be referred to 
IVicholas himſelf, Suppoſe Nicholas had had ſeveral ſons; if 
he eldeſt had been made a purchaſer by this will, the ther 
ons could not have taken; and there muſt be ſtronger words 
han theſe to controul the words heirs males and make them 
vords of purchaſe. I therefore think this clearly to be an 
ſtate tail in Nicholas. 


Forteſcue J. I am clearly of the ſame opinion: and think 
de Caſe of King v. Malling to be a much ſtronger caſe ; becauſe 
che power there given to make a jointure, The word 
is certainly a word of limitation, unleſs there are other 
ords which confine it to a particular perſon, as the words, 
xt, eldeſt, &c. and without ſuch words added to it, it can 
ver be a word of purchaſe : but it hath. been held that the 
ford ue may be conſtrued either way. 


Vol. II, 3B | 'The 


* Y 
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© "The word heir refers to Nicholas, and the word fuch means 
ſuch heir male in ſucceſſion. ES 7 $3, 


In Archer's caſe' the particular perſon was pointed out by the 
word next; and in'Wild's caſe there is the word children, which 
could not be a word of limitation, and he cited Moor 124. - 


| Reynolds and Probyn Juſtices, of the ſame opinion, and judg- 
ment was given for the defendant by the whole court. oY 


| Earle verſus Hinton. 'In C. B. 4 


wo the ſeire f*- tained againſt her as executrix. To which ſhe pleaded in bar, 


might have a judgment obtained againſt her teſtator for ſo much money, 
1 3 not aſſets ura, &c. To this the plaintiff 
murr e ty 


Raby Serjeant for the plaintiff inſiſted, that the defendant 
might have pleaded the judgment againſt the teſtator, in bar 
to the action brought againſt the defendant as executrix, and 
ſhe having neglected to do that, ſhall not be at liberty to plead 
it now to the ſcire facias ; for her ſuffering judgment to go 
againſt her as executrix is an admiſſion of aſſets. 3 Lev. 113, 
114. Sall. 310. N | jd 


Eyre Chief Juſtice. It is a ſettled rule in law, that if a de- 
fendant has a matter proper for his defence, and he neglects to 
plead it in bar to the action at the time he may, he ſhall 
never take advantage of it after. If an executor hath 100/, 
aſſets, and there are two creditors each for 100. and both 
ſue him for that ſum ; the executor hath no way but to ſuffer 
8 to one, and plead it in bar to the other. And if he 

uffers 3 in both actions, he cannot plead the judg- 
ment of one againſt the ſcire facias of the other, but muſt pay 
both debts. If a tenant in tail upon a ſcire facias be returned 
tenant in fee, and ſuffers judgment by default; upon an elegrt, 

5 and ejectment brought, he cannot give in evidence, or any 
ways defend himſelf by his tenancy in tail, becauſe he might 
have pleaded it in bar to the ſcire facias. 2 Sid. 12. 1 Sid. 54+ 
Hob, 283. Judgment for the plaintiff. 
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Burrows verfus Jemina. In Canc'. 


Bill of exchange was drawn upon the plaintiff at Leg- A man cannot 
horn, which he accepted: but by the law there, if a bill bf {ed here on 

de accepted and the drawer fails, and the acceptor hath not of a bill of ex. 

ſufficient effects of the drawer in his hands at the time of the change abro 

acceptance, the -acceptance becomes void. And this happen- peri _ | 

ing to be the plaintiff's caſe, in order to diſcharge hinſelf of this the laws of thy 

acceptance, he inſtituted a ſuit at Leghorn, and his acceptance — 2+ -4 

as thereupon vacated by a ſentence in that court. After- * 1 

ards the plaintiff returned to England, and was ſued here at 87. pl. 9. 

aw upon this bill; and thereupon he exhibited his bill in 2 oP e Abr. 

is court for an injunction and relief. | 95 ee $28» 

e N l. Chan. Caſ. 
King Lord Chancellor was clearly of opinion, that this cauſe $2: 
as to be determined according to the local laws of the place f. at Ni. Pr. 

bere the bill was negotiated ; and the plaintiff's acceptance of 231. 

ie bill having been vacated, and declared void, by a competent "as 
Wuriſdiction; he thought that ſentence was concluſive, and ; Mod, 194+ 

ound the court of Chancery here; and to this purpoſe he Comb. 120. 

ſtanced the caſe of one Hutchinſon, which was in 29 Car. 2. 

nd is mentioned in Show. 6. where Hutchinſon having killed a 

derſon in Spain, was there proſecuted, tried and acquitted of 

e murder; and afterwards returning to England, he was in- 

licted again for the ſame murder here, to which indictment he 

leaded the acquittal in Spain in bar, and the plea was allowed 

0 be a good bar to a proceedings here. | A 


And upon the Attorney General's inſiſting, that the plaintiff 
ight have taken advantage of this matter upon a trial at law, 
d therefore not relievable in a court of equity: | 


The Chancellor declared, That if he was to try the cauſe at 
w, he would allow the plaintiff the benefit of this matter upon 
e trial. But as other Judges might be of a different opinion, 
would not put the plaintiff upon the difficulty and hazard of 
trial. And he faid he remember:d a caſe which came before 
m in the Lord Mayor's court, when he was recorder of 
ondon : where a mariner ſued in the admiralty court for his 
ages, and there being a ſentence againſt him there, he after- 
ards brought his action in the Mayor's court for the ſame 
ages; and his Lordſhip (as ici) doing doubtful whether 
' ſhould allow the defendant to give the ſentence in the ad- 
iralty court in evidence upon non afſumpſit, aſked the opinion 
Chief Juſtice Holt, who ſaid, That whatever defeated the 
omiſe, might be given in evidence on non aſumpſit, and that 
— ſentence in the admiralty court would be good evidence. 
| "3B xz And 


Theo. Evid. 39. * 
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Andi in this caſe a perpetual injunction was granted, ta en- 
join the defendant from ſuing upon this bill. In Canc. 22d of 
November 1726. | 


* 


Dawkins verſus Burridge. 


*. | 
og ky 13-W:3 N action was brought in the Common Pleas by Bill againſt 
Members of the defendant, who was ſet forth in the ' plaintiff's decla. 
e l ration to be a member of Parliament in this manner, (v:z.) 
b, bill. codem def habente privileg parliamenti; the plaintiff had judg- 
L. Raym. 1442- ment by default, and the defendant now brought a writ of error. 
Barnard, K. B. | | | 
* And Mr. Reeve for the plaintiff in error took this exception 
to it: that the act 12 & 13 V. 3. c. 3. gives no power to the 
court of Common Pleas to proceed in ſuch caſes by bill. The 
words of the ſtatute are, That members of the Houſe oi 
& Commons may be proceeded againſt in his Majeſty's court 
« of King's Bench, Common Pleas, and Exchequer, by ſum- 
„ mons and diftreſs infinite, or by original, hill, and ſummons 
« attachment and diſtreſs.” And he inſiſted, that the wor 
Bill, which is mentioned in the ſtatute, is not to be applied tl 
the court of C. B. but only to this court; for a bill, being th 
proper and uſual proceſs of this court, and an original the pre 
per proceſs of C. B. the ſtatute did not intend to alter the proj 
ceſs of the two courts, and to confound them; but to apply t 
each court its proper proceſs, and leave it in that reſpect, as 4 
was before. | 


But upon conſidering the words of the ſtatute, the cou 
were all of opinion, that the plaintiff might proceed againſt tht 
defendant in the court of Common Pleas by bill, notwithſtane 
ing it was not the uſual proceſs of that court : for the cou 
obſerved, that there was a proviſo in the ſtatute, © That 
ſhould not extend to give any juriſdiction to any court to hd 
e pleas in any real or mixt action, in any other manner th 
< ſuch court might have done before the-making of this 
“ tute; which they ſaid implied, that in perſonal actions, ſuc 
as the preſent was, the plaintiff might, by virtue of the f 
I clauſe in the ſtatute, proceed either by bill or original, 

Judgment affirmed, 


Crokatt verſus Jones. 


Ama K upon the caſe upon a bill of exchange. 
adding continu» ; PH pleaded, that the bill was firſt exhibited 23 0 
„Rum. 2441, er 12 Geo, quodgue non afſumpfit infra ſex annos ante exhibitun 
Nm 244% e. To which the plaintiff replied, 450 the action was 

| commend 


- 
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commenced 28 November. 11 Geo. and that the defendant pro- 
miſed within ſix years before that: the defendant demurred. 
And Serjeant Chapple pro i” i . inſiſted, that it was not enough 
to ſay the action was fi commenced ſuch a day, without 
ſhewing the proceſs, and continuing it down to the time of 
the declaration; and ſo is Salt. 420. | 


Na 


Strange contra cited Tho. Ent. 438. which is in the fame | 

form as this. But the court would not allow that as a ſuf- 

ficient authority, and Lutw. 256. was cited as a cafe in point. 

Whereupon it was adjourned: and at another day I moved to 

amend the replication, by ſetting out the latitat, and adding the 
ontinuances ; and cited Winkworth v. Clarke, where they were See this Cafe at 
ent for up after a writ of error, it appearing there (as it e in ye a4 
lid in this caſe) that there were regular continuances, P. 4 39 fl 47. 
eo. and as to its being after a demurrer, I cited Ruſſel v. Mar- 


ſe 0 in and Thorpe, ante, 583. | 
ourts RK | | | | 

ſum Serjeant Chapple contra cited Hales v. Hales in C. B. Paſ. 

non 11 Geo. where they refuſed to let the plaintiff add continuances 

Wort ter a demurrer. Sed per curiam, The authorities of our own 

ed court warrant it, ant tfictefore let the replication be amended, 

g tba pn payment of coſts. © © | 7 

> pre | 

: pro And afterwards the pleadings being cloſed, it appeared that There can be no 
ply t he plaintiff declared upon two bills of exchange and ſeveral iffue offered 
cher promiſes ; the defendant as to the two firſt counts upon the ee 


; ö I to the record 
ills of exchange pleads quod actio non accrevit infra ſex annos, and | 


as to the other counts non aſſumpſit generally. The plaintiff re- 
cou plies that upon ſuch a day he ſued out a /atitat, which he con- 

inues down to the preſent declaration, and avers that the cauſe 
\ſ{tano bf action aroſe within ſix years before the ſuing out the latitar, 
e cou [ he defendant rejoins : proteſtando that there was no ſuch writ 
ſued as ſet out by the plaintiff, for plea ſays, that after the 
to bah years were expired, (viz.) ſuch a day, the plaintiff firſt 
ued out a /atitat, which he ſets forth, and that he appeared 
o it, and that the plaintiff declared upon it as above; and 


ns, ſu raverſes that he appeared and put in bail to the writ mention- 
the h d in the replication ; et hoc paratus eft verificare, The plain- 
1ginal if demurred, and ſhewed for cauſe, that this rejoinder is 


ontrary to the record of the appearance, and is a negative 
pregnant, The defendant joined in demurrer, 


Strange for the plaintiff argued that the rejoinder was con- 
ary to the record; and this is not a denial of there bein 
uch a record, but an offer to put in iſſue the effect of it. A 
biber e plaintiff could not take iſſue and carry it to a jury, to inquire 
"my 3 B 3 | Which 


| 
0 
4 
i 


«0 


| A latitat pre- Raymond C. J. at firſt So whether the plaintiff ough 
{ hone the Hats not to have ſhewn that a bill of Middliſex iſſued before the 
Tichour a bill Jatitat, becauſe the bill is the foundation of the latitat. Bu 


of Middleſex. 
Ante, 550- 


which rnit ide aqpearntins ein dnl un. The only iffue the de> 
e within fix years before the teſte of the firſt latitat. 


. chat the writ and eee were ſufficiently ſet forth. 


— 
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fendant could have taken was, whether the cauſe of action 


Here is firſt a proteſtande that there is no ſuch writ, and 
then the traverſe admits it, and offers to try whether the de- 
fendant's appearance was upon that or another. 


Second objection. If this were a matter iſſuable, + yet there 
being a negative and an affirmative, the rejoinder is ill in the 
manner it is, for it ought to have concluded to the country. 


Serjeant Chapple for the defendant, did not offer to ſupport 


the rejoinder, but inſiſted that the replication was ill; for the ; 
plaintiff ſhould have averred, that he actually ſued out and pro- 


ſecuted ſuch writ to avoid the ſtatute; but here he only ſays 
that the court awarded ſuch a writ, at then ſets forth tt 


continuances upon it, which is not ſufficient. Thom. Ent. 151. 
Brownl. Red. 104. Salk. 430- 


The plaintiff ſhould ene have ſhewn, that a bill of Mid 
dleſex was taken out precedent to the latitat, for that is th 
foundation of a latitat, and ought always to iſſue firſt, 


The court were of opinion that the rejoinder was ill, an 


afterwards he agreed with the reſt of the court, that it wu 


not neceſſary. Stiles 156. 1 Sid. 60. And judgmen 
. was given for the plaintiff, | "A ; : 


* 
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Sir Robert Raymond, Kur. Lord Chief Juſtice. 
Sir John Forteſcue Aland, Knut. ORs 
James Reynolds, Eſquire, . Juſtices. 
Sir Edmund Probyn, Kut. X 
Sir Philip Yorke, Knt. Attorney General. 
Charles Talbot, E. z Solicitor General. 


g Dudley verſus Nettlefold. 


P ON a reference it was awarded, that the plaintiff Award ſupplied 
ſhould pay the coſts ; and there being no body appointed by ud. 
to tax them, the court ſupplied, it by ordering the maſ- | 
ter to do it. Strange pro def”. 6 


White verſus Holland et ab. 


1 debate it was held, that the rule for payment of PraRice as to 
51. for not filing common bail according to the g & 

10 V. 3. c. 25. & 33. ſhould be made abſolute on the firſt bail. | 
motion, the words of the ſtatute being, that the court ſhall 27 wh * 
emnediately award judgment, whereon the plaintiff may take out EIS 
execution. Strange pro quer. ; 


3B 4 | Stiles 


738 he : Hilary Term 15 Geo. 


. SGS.ͤules again Serjeant Megd. 


ſet aſide. 


Plea of privilege E pleaded his privilege as a Serjeant, with a writ an- | 
without af davit nexed. But for want of an affidavit that he had buſi- 
t 


neſs there, and there only, the court ſet it aſide. 


— * 
1 1 
4 


1 
Brownſmith verſus Gilborne. In Canc. 


No carrying a i Pet defendant had two daughters, and on the marriage 
voruntry er of one of them to the plaintiff's brother, the defendant 
on. entered into no agreement to give her any portion; but 

only told him, that as ſhe had only that and one daughter more, 


the eſtate would come between them. 


Seven ycars after the marriage the two daughters with the mo- 
ther's conſent caſt lots for the eſtate, and an attorney was ditect- 
ed to prepare a ſettlement. of what ſhould fall to each daughter, 
to be ſettled after the death of the mother, as to this plaintiff's 
ſiſter in-law, upon her and her huſband for life, with remain- 
der to his right heirs. The attorney through careleſſneſs omits 
to compleat the ſettlement, either in the life of the wife / or the 
huſband; and now the plaintiff as heir at law to his brother 
brings his bill to have the ſettlement compleated, inſiſting that 
che marriage being had in proſpect of the eſtate, this was not 
barely a voluntary agreement, but was to be taken as in con- 
ſideration of marriage. 


But Xing Lord Chancellor diſmiſſed the bill with coſts; ſay- 
ing it was merely voluntary, there being nothing in writing 
Ry at the time of the marriage, ſo as to be an obligation within 
# the ſtatute of frauds: at the time of caſting lots the mother 

i! was under no contract to do it, it was a voluntary act: and there 
could be no caſe ſhewn, where a court of equity ever decreed 


the ſpecifick execution of ſuch an agreement. Strange pro 
guer. | 
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Radley verſus Rudge. / : 


A picceof repre, PON motion in arreſt of judgment, it was held well 


, U enough in trover to declare 1 a piece of tepee, without 
' * laying how many yards it contained. 


___ 


Dominus 
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Dominus Rex veyue Seaward. | 


NFORMA TION againſt the defendant for challenging , - * * 

a perſon to fight. The defendant pleaded in abatement, amended = 
that he was a ſurgeon, and not a gentleman, as he was ftiled plea in abate- 
in the information; and upon debate, the court gave ſeave to 14 R. 6 
amend the information, upon payment of coſts. „ 


ty | Regina v. Burg 
| de Malmſbary, Miſtake of the name of corporation amended after plea in abatement. [ 


| Cheſman et ux verſus Nainby. 


RR OR of a judgment in C. B. in an action of debt upon what bond in , 
a bond entered into by the wife dum ſola : the defendants reſtraint of trade 
crave oyer of the condition, which is ſet forth in haec verba : 4 
« Whereas the above- named Margery Nainby, at the ſpecial 1456. 
« inſtance and requeſt of the above- bound Elizabeth Vicars, is Forteſc. Reps 
« to take her the ſaid Elizabeth Vicars for her hired ſervant, to 
« attend in her ſhop, and to inſpect her cuſtomers there, and 
«* to ſhew her goods, and further to ſtand by and aſſiſt her the 
ſaid Margery in her ſaid trade and buſineſs of a linen-draper, 
« whereby it is preſumed the ſaid Elizabeth, if ſhe continues 
« any length of time in the ſaid ſervice of the ſaid Margery, 
* _ become a perfect and knowing perſon in the faid trade 
and myſtery : and whereas the ſaid Margery Nainby conſents 
« to hire and take the ſaid Elizabeth Vicars upon and in con- 
* ſideration only upon the expreſs promiſe and agreement of 
« the ſaid Elizabeth, that ſhe the ſaid Elizabeth ſhall not nor 
« will at any time after ſhe ſhall have left the ſervice of het 
the ſaid Margery fet up or exerciſe the trade or myſtery of a 
« linen-draper, either by herſelf or by any other perſon or 
« perſons in truſt for her uſe, either directly or indirectly, in 
any ſhop, room or place within the ſpace of half a mile of 
the ſaid now dwelling-houſe of the ſaid Margery Nainby, ſi- 
« tuate in Drury-lane , or any other houſe that ſhe the ſaid 
« Margery Nainby, her executors or adminiſtrators, ſhall think 
proper to remove to, in order to carry on the ſaid trade of a 
« linen-draper ; nor ſhall ſhe the ſaid Elizabeth within the 
« ſame ſpace of half a mile, directly or indirectly, be concerned 
in or aſſiſt or inſtru& any other perſon or perſons in the 
managing and carrying on the ſaid trade, under colour or 
< pretence of being à ſervant to ſuch perſon or petſons,' or 
| © under any other colour or pretence whatſoever : which ſaid 
* expreſs promiſe and engagement, joined with the good cha- 
* racter and opinion that ſhe the ſaid Margery hath in the in- 
* tegrity and honeſty of her the ſaid Elizabeth, is the ſole con- 
«* fideration and inducement that has obliged the ſaid Mar- 


. ry 
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c ery to take the ſaid Elizabeth into her ſervice for the ſpace 
aof three years. Now the condition of the above obligation 
is ſuch, that if the ſaid Elizabeth Vicars ſhall act contrary to 
| and in breach of the above recited promiſe and agreement, 
„e according to the true intent and meaning thereof, or of any 
< part thereof, that then and in ſuch cafe, the ſaid Elizabeth 
| Vicars, her executors or adminiſtrators, ſhall thereupon pay 
4 5 4 or cauſe to be paid unto the ſaid Margery Nainby, her exe- 
q & cutors, adminiſtrators or affigns, the full and juſt ſum of 
| . „ one hundred pounds of good and lawful money of Great- 
| Britain, Without fraud or further delay, the ſaid ſum of one 
| „ hundred pounds being the conſideration money which it is 
4 computed the ſaid Margery Nainby might [reaſonably expect 
&« with an apprentice to the ſaid trade; that then this obliga- 
cc tion to he void, otherwiſe to be and remain in full force 
e and virtue in law.” Quibus lectis they plead that the de- 
Fendant Elizabeth entered into the ſervice, and continued from 
the time of the bond to 28 April 1724. that the plaintiff con- 
tinued to live in Drury-lane to the bringing the action, and 
exerciſed her trade there, and that the defendant did not ſet u 
the trade, or inſtruct any body, within the bounds mention 
3 | in the condition. To this the plaintiff replies, that the de- 
i fendant Elizabeth took the other defendant to huſband, and did, 
= within half a mile of the plaintiff*s houſe in Drury-lane, in- 
ftru& her huſband in the trade; upon which they are at iſſue, 
q and it is found for the plaintiff, and on a writ of error in 
1 B. R. the general errors are aſſigned. | x 


Strange pro quer in errore, argued, that this is a void bond, 
and conſequently the judgment given upon it for the plaintiff 
is erroneous, and ought to be reverſed. I take the law to be 
ſo fully ſettled upon this head of contracts in reſtraint of trade 

p. Will, 161. by the caſe of Mitchel v. Reynolds (which was in this court, Hil, 
+» 27,85, II Lun.) that I thall not attempt to diſpute the authority of 
. Rep. that caſe, or to revive the diſtinction which before was given 
296 into between a bond and a promiſe ; but taking the law to be, 
as it was ſettled by the ſeveral diſtinctions made uſe of in the 
judgment of the court in that caſe, I ſhall only endeavour to 
ſhew, that the caſe at bar is widely different from the caſe of 
. Mitchel v. Reynolds, and does not fall within the reaſoning up- 

on which the bond in that caſe was ſupported, | 


In order to this it will be neceſſary, to recite what the 

condition of the bond was in that caſe. It recited that the 

defendant had affigned to the plaintiff a leaſe for five 

of a bakehouſe in Liguorpond-fireet in the pariſh of St. Au- 

drew, Holborn ; if therefore defendant did not exerciſe 
the 
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the trade of. a baker in that pariſh during the aid fe years 


the bond was to be void. And it was reſolved by the court on 
ſolemn argument, that in all caſes of reſtraint of trade, where 
nothing more appears, the law preſumes it to be bad: and that 
in order to make it good, it muſt appear to be confined to , 
particular place, and upon a conſideration moving from the 
obligee to the obligor. And that all general reſtraints are void, 
whether by bond, covenant, or promiſe, and though with 2 
conſideration; and fo are alſo all particular reſtraints where 
there is no conſideration : (and to ſupport this were cited, 
2 Cro. 596. 2 Bulft. 136. Allen 67. Cre, Bliz, $72.) 80 
that taking this caſe for law, in order to ſupport this bond, it 
muſt be ſhewn, that it is upon a good conſideration, and 

the reſtraint is confined to a particular place. | . 


But I hope to ſatisfy your Lordſhip, that here does not appear 
to be any conſideration to induce the obligor to part with hig 
natural liberty: or if there ſhould be a conſideration, that yet 


the reſtraint is general, and conſequently that the bond is void 
upon that account. 


As to the conſideration, your Lordſhip will obferve, that in 
the caſe of Mitchell v. Reynolds it appeared there was an actual 
aſſignment of the leaſe before made: whereas here the conſider- 
ation is in ſieri, the bond only ſays that the plaintiff is to take the 
defendant into her ſervice: here is nothing whereby the defendafit 
can compel the plaintiff to do it; ſo that upon the foot of this 
agreement the defendant is laid under a reſtraint, though ſhe is 
never received into the ſervice of the plaintiff, or gains that 
inſtruction in the trade, which is to be the 'conſideration ſor 
laying herſelf under this reſtraint. 


Every conſideration is either executed, or executory. In 
Carter i 39. it is defined to be a meritorious cauſe, requiring a 
mutual recompenſe in fact or in law. Upon the face of the 
bond it appears not to be a conſideration executed.; and that 
which I cannot compel the performance of, can never be eſ- 
teemed an executory conſideration. Unleſs I can compel the 

to perform the act, iggis as no conſideration in the eye of 


a privilege, and at the ſame time ſtand to the courteſy of 
another, whether I ſhall have any thing for it or not; there 
ought at leaſt to have been a mutual covenant. But it will be 
objected, that this want of a conſideration executed upon the 
face of the bond is cured by the plea, which ſhews that the 
defendant did afterwards enter into the ſervice of the plaintiff, 
and continued there for ſome time. I admit the plea to be ſo, 

| _ but 


the law, which will never ſuffer me to part with fo valuable 
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but not that is enough. This caſe muſt be taken as it ſtood at 
the time of executing the bond, and is not to be made better or 
worſe by matter ex peſt facto. Your Lordſhip muſt determine 
upon the face of the bond, whether it be good in point of 
law or not; and as the defendant could not be received to aver 
zoainſt a conſideration if it had been recited, ſo neither can the 
intiff be received to ſupport her bond by any thing that does 
not appear in the inſtrument itſelf. Nay, if the plaintiff was 
to pray in aid of our plea, yet upon that it does not appear 
the whole conſideration is performed ; for by the condition the 
plaintiff was to inſtruct her for three years, and if it is taken 
upon the plea, it appears ſhe was not there ſo long. In 
Telv. 49. it is held, that where the conſideration is in fieri, a 
ſtrict performance muſt be ſhewn. 


But. whatever ſhould be your Lordſhip's opinion upon this 
part of the caſe, with regard to the want of a conſideration ; 
yet I apprehend the bond will be void upon another account, as 
Gn a general reſtraint, - The firſt part of the reſtraint is. 
indeed only particular: the defendant is particularly reſtrained 
from ſetting up the trade within half a mile of the dwelling- 
houſe of the plaintiff in Drury-lane. So far it may be good: 
| but then it is added, or any other houſe that ſhe the ſaid Margery 
Nainby, her executors or Faminiftrators, ſhall think proper to remove 
to : this makes it a general reſtraint, becauſe it puts it in the 
power of the plaintiff, to prevent the defendant from exerciſing 
the trade in any part of the kingdom. 


Tue reaſon why particular reſtraints are allowed is, becauſe 
the publick is not concerned, ſo long as the party exerciſes the 
trade ſomewhere. But if it tends to prevent the exerciſe of it 
every where, it is not to be endured ; becauſe the publick loſes 
the benefit of the party's labour, and the party himſelf is ren- 
dered an uſeleſs member of the community. I beg leave to put 
the caſe, that the defendant in order to comply with this bond 
ſhould take a houſe and ſettle herſelf at a mile's diſtance from the 
plaintiff, and get into buſineſs there; would it not be exceeding 
hard, that the plaintiff ſhould have it in her power, maliciouſl 
to deprive her of this, by wala into her MY 
or even by making a perſon in that neighbourhood her exe- 
cutor ; for ſo the bond is, that ſhe ſhall not exerciſe the trade 
within half a mile of the habitation of the executor or admi- 
niſtrator. Nay, the bond may be forfeited notwithſtanding 
all the caution in the world on the defendant's fide, for the 
plaintiff may come and live in that neighbourhood before the 
defendant has notice, or any tume to remove, | 


Another 
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Another difference between this caſe and that of Mitchell v. 
Reynolds is, that that was confined to the ſetting up the trade as 
a maſter, but the defendant here is reſtrained even from get · 
ting her livelihood as a ſervant, In one the reſtraint was for 
five years only, in the other it is indefinite. © Suppoſe the 
defendant ſhould, after leaving the plaintiff*s ſervice, be bounc 
out as an apprentice to a linen draper in the plaintiff's neigh- 
bourhood (as ſhe may againſt her conſent) is it reaſonable, 
that the act of the juſtices, which ſhe cannot prevent, ſhould 
make her liable to the penalty of this bond ? | PO 


In the caſe of Mitchell v. Reynolds, it was argued for one rea- 
ſon againſt the allowance of a general. reſtraint, that it was to 
fix a diſadvantage on one fide, without a benefit to the other; 
for though it may be for my benefit, that one af the ſame trade 
ſhould not come and ſet up by me; yet it can be of no ad- 
vantage to one in London, to reſtrain another from exerciſing 
the ſame trade in York, Now this reſtraint is to operate even 
after it ceaſes to be any benefit to the plaintiff, for the defend- 
ant cannot exerciſe the trade in Drury-lane though the plain- 
tiff ſhould die or leave it off; for the words about carrying on 
the trade are confined to any other houſe ſhe ſhall remove to 
in order to carry on the trade: but as to the houſe in Drury- 
lane the reſtraint is to take place whether the plaintiff uſes the 
trade or not, or even though ſhe ſhould not fo much as live in 
that place, To 


I ſhall add but a word more, and that is as to the replication 
and verdict, The replication is, that ſhe inſtructed her huſ- 
band within half a mile of the plaintiff's houſe in Drury-lane, 
and ſo is the verdict: but it does not ſay he carried on the 
trade within half a mile, The man might live many miles off, 
and yet the wife might talk with him at the plaintiff's door 
about the trade, and that would never be a forfeiture of the 
bond. And yet notwithſtanding the verdict, this might be 
all that was done by the defendant's wife. n 


* 


Upon the whole, therefore, I muſt ſubmit it, that here is na 
conſideration appearing upon the face of this bond, ſo as ta 
eſtabliſh it within the reaſoning of the caſe of Mitebell v. Rey- 
nolds : that it is likewiſe void within the reſolution of the ſame 


u conſideration : and therefore I pray that the judgment given 
below in favaur of this bond may be reverſed, _ | | 


— © 


* * «© *© 
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caſe, as being a general reſtraint, even though there ſhould he 


yas 


n 
N * * te, 
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Whitaker Serjeant contra. The bond appears to have been 
taken at the requeſt of the obligor in lieu of -100/. which the 
plaintiff would otherwiſe have had with an apprentice. 'I do 
not think myſelf obliged to maintain every part of the condition 
of this bond; I am afraid if the breach had been aſſigned upon 
the e/cwhere,; or upon the clauſe which ſpeaks of executors and 
adminiſtrators, it might be difficult to ſupport it: but what I 
rely upon as an anſwer in this caſe is, that the candition is 
good as to that part whereon the breach is aſſigned, This is 
not a bond which is made void by ſtatute ; but if any part of it 
is void, it is ſo at common law; and therefore according to 
the caſe in Hob. 14. it is ſufficient to maintain the action, if 
the breach be aſſigned upon that part which is good. \ 


As. to the objection to the replication. We have followed 
the words of the plea,, which will therefore be well enough. 


Et per curiam, Here is a plain and a reaſonable conſideration 
for ſo much of the reſtraint as the breach extends to, which is 
no more than what was determined to be good in the caſe of 
Mitchel v. Reynolds. As to there being no covenant on the part 
of the plaintiff to inſtru her, it is reaſonable to ſuppoſe there 
was another diftin&t bond; though if there was not, yet the 
bond being accepted by the plaintiff would be a good evidence 
of the agreement, p | 
The diſtinction out of Hob. 14. is certainly right. The 
nent is a very reaſonable one; it is to give her the bene- 

ft of the trade, whenever ſhe will pay what ſhould have been 


ven with her as an apprentice. The judgment of C. B. muſt 


22 F , 1627, on error in Parliament the judgment was 
affirmed. There we took it up upon the general reaſon of the 
; law, without 7 * to the caſe of Mitchel v. Reynolds, T 
twelve Judges all attended, and were unanimous for affirming, 
Toms et al' verſus Mytton. 
At Weſtminſter, coram Raymond C. J. 


Aebt contra. I N trover by the aſſignees under a commiſſion againſt Albertus 
od after an af *; Burnaby, it appeared he was a bankrupt in January 1724, 
no ground for a 3nd the debt of the petitioning creditor was a note dated in 
commiſſion, September 1725. And the Chief Juſtice was of opinion, it was 
a void commiſſion, the acts of a man after an act of bankruptcy 
being void. So the plaintiffs were nonſuit. Strange pro quer”. 


Kellock 


_ 
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 Kellock verſus Robinſon. = 
. Guildhall, coram Eyre C. J. de C. B. 


N an action by the indorſee of a promiſſory note inſt Where part of a 

the indorſor, it appeared the plaihtiff had after the indorſe- f che — 
ment received part of the drawer of the note; and it was held the indorfor is 
to be a taking upon himſelf to give the whole credit to the not * reſents 
drawer of the note, and abſolutely diſcharged the indorſer, 50 _ c_ 
the plaintiff was. nonſuit. aha . 7 


Laſerre verſur Jchnſon. 
Idem verſus Emily. 


RROR of an award of execution againſt the defendants Tho) executor ls 
as bail on a writ of error: and it was objected by Strange, gi 
that the 16 & 17 Car. 2. c. 8. has a Joo that bail ror, yet the 
not be required of executors or adminiſtrators ; and this being £9*may ks 
upon a judgment againſt an Kecutor, the court had no power L Ram 14594 
to take ſuch a recognizance, | | DION, Y | 


. . . Þ> titan 


* 


Sed per curiam, Though ver could not require the defendant 
to give bail ; yet if he will ſubmit to dagas other defendants. 
do, the court may take it, and it will bind the parties. The 
defendant in the action might for ſome other advantage agree 
to give bail on. the writ of error : but be that as it will, here 
is a recognizance, which is not ſulfilled; therefore the ſcire 
facias is proper, and the award. upon it muſt be affirmed, 


» v3 Us Www 


O Read was charged to the poor's rate in reſpect of Preacher ur 
his being an occupier of a meeting-houſe where he preach- not 5 5 da 
ed, and on appeal to the ſeſſions they diſcharged him, and the yoors rate. 
order being brought up by certtorari, it was confirmed, 

I. Becauſe as a preacher he is no more chargeable as an oc- 

Cupier than any of his audience; it is nat ſtated, that he let 

out pews, ſo as to make him a perſon that occupies and reaps | 
a profit from it. 2. If he was liable, yet it muſt be expreſly | 
alleged, and the charging him in reſþe&? of hir being an occupier 4 
doo uncertain, 1 e | 


4 
* 
n 
5 
y 
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Dominus Rex verſus Inhabitantes de Portſmouth. 


., IN 1690, it was ſtated, that a perſon was hired by a captain, 
5. 41. ncedes 1 who was quartered at Portſmouth as a weekly ſervant; and 
not be hired for that he continued there forty days, and was muſtered as a 


forty days. common ſoldier: and this being before the a&t 3 & 4 W. ts 


123. M. c. 11. the queſtion was, whether there ſhould not have 


Forteſe. Rep. been a hiring for forty days and notice. As to the notice, it 
y_ Cat.12e, Was held not to be neceſſary on the authority of the caſe Rex 
5 Seſſ. Caf. 12 5. a ; 7 F 
VV. Marminfler, ante, 470. And as to the retainer, it was held 
that it need not be for forty days, but that'a continuance forty 
days under any retainer was ſufficient. But the court quaſhed 
the order, becauſe it was not ſaid that he ſtaid as a ſervant 
forty days; on the contrary it appears he was muſtered as a 
ſoldier, and there can be no intendment either way. 


N 
3 z 


Between the Pariſhes of Paulſbury and Woodon. 
A child may © TPON a ſpecial order of ſeflions the caſe appeared to be, 


jo nero that a man with his wife and child were ſettled in 


mother after the Paulſbury at his death: after wþich the wife removed. to a 


2 desch. copyhold of her own in Moodon, and carried the child being 
Raym. 1473. 


2 Seſl, Caf. 124, fourteen years old with her, and it lived there many years. 
1. 116. And now it came to be a queſtion, where the child was ſettled; 
8 Rep. and the juſtices adjudge, that it gained no ſettlement with the 
af; temp, mother, and therefo® ſend it back to the father's ſettlement 

Hardw. 1 65 in Paulſbury, N | 


Barnard | | 
Fol. 279. And upon conſideration the court quaſhed the order, ſay- 
5 1 Rep. ing it had been adjudged to be ſettled with the mother, 
JEL way Mich. 1 Geo. between the Pariſhes of St. George and St. Catha- 


rine. But ſaid, if it had been res integra, they ſhould have 
doubted, whether a ſettlement gained under the head of the 
family, could be diveſted by a derivative one from the / infe- 
rior, 

| \ 


Swayne et al verſus Wallinger. 
At Guildhall, coram Eyre C. J. 


Note of above \ Commiſſion of bankruptcy iflued in 1926, and'the debt 


owe 3 of the petitioning creditor appeared to be a 22 


commiſſion of note in 1714. And the Chief Juſtice allowed it to be good, 
bankruptcy. ſaying that though ſix years were paſſed, he could not preſume 


® See the can« it to be barred. Strange pro def”, * 


tun 
Moſely 37. which caſe is lum, but this ſcems nat. 


Sir 
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. = * 


Nr 


— 


Hilary Term 13 Geo, 


Sir William Saunderſon verſus Brignall, 


| A Guildhall, coram Pengelly C. B. | 
4 HE plaintiff brought an don of the caſe for fees due to Fees to uſher of 


dirange pro def”. 


Id | LATE 
ty Dominus Rex verſus Johannem Ward, Arm'. 
4 2085 | 
1 KN information was exhibited in the name of the Attorney of what papers 
2 General, charging that Mr. Ward exi/tens onerabilis to a forgery may be 


liver to the Duke of Bucks 315 tun and one quarter of allum 


order you to charge 660 tuns and one quarter of allum to 


onded till the laſt day of Michaelmas term, when he volun- 


rily came into court, and defired to be baited : but the court 
fuſed it, and ſo he was committed. 


be, my account, part of the quantity here mentioned in this 
in certificate, and for your ſo doing this ſhall be your diſcharge, 
> a Buctingbam. April 30, 1706,” The information likewiſe 
ng arges a publication of it knowing it to be forged. Upon 
rs: ot guilty pleaded, it was tried at the bar, and a verdict 
ed; ond for the King in Eaſter term 12 Geo. The defendant ab- 

ö 


And now in Hilary term his counſel (Mr. Hungerford, Mr. 


ger, etelbey, Mr. Filmer, Mr. Bootle, and Mr. Strange) took ſome 


djections in arreſt of judgment, and what they principally re- 
d upon were theſe, 


I. That this is not ſuch a paper, of which a forgery could 

committed at common law. This is laid as an offence at 
mmon law; and Hawkins in his Pleas of the Crown 182, 
ys, that it muſt be of a matter of record, or any other au- 
entick matter of a publick nature, as a deed or will: other 
itings of an inferior nature, as forging the hand of an autho- 
do receive rent, counterfeiting a letter made in another man's 
e, Sc. are (ſays he) more properly puniſhable as cheats on 
lo 33 H. 8. c. 1. In Cre. El. 166. it is held not actionable, 
8 aa,“ You have falſely forged your father's hand, and 
bereby falſely have procured your father's tenants to pay 
their rent to you;“ becauſe it would not be forgery, if he 

done ſo, 1 Roll. Abr. 66. | 
Vol. II. 30 2. It 


him as uſher of the black rod, and obtained a verdict, — rod reco- 


committed at 


[ certum diem jam praeteritum, did, with intent to defraud him L. Raym. 1461. 
ereof, forge an indorſement on the back of a certificate in Bernard K. B. 
e words and figures following, Mr. John Ward, I hereby ha 


the margin, and he has laid it down much too large. Sti. 12. 
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2. It does not appear he was chargeable to deliver the allum 
at the time he did the fact. Exiſtens onerabilis is at the time 
of the information, and then it wants one neceſſary ingredient 
to make it a forgery at common law, which is, that it be to 
ſomebody's damage. 25 | Me Ee? 


Mr. Attorney, Mr. Lee, Mr. Marſh, Mr. Fazakerley, and 
Mr. Ferney, e contra argued, that this was a forgery at com- 
mon law ; and that it was the higheſt reflection upon the law, 
to imagine there ever was a time, wherein ſuch a fact as this 
was not puniſhable by the law of England, As to the paſlage 


in Hawkins, it is not warrranted by the authorities quoted in 


is an indictment at common law, for forging letters of credit 
to raiſe money, and no body imagined it did not lie; and there 
it is laid that he actually received money upon it, which makes 
the caſe an anſwer to both exceptions, 5 M04: %, Salk, 

42. Indictment for ſorging a bill of lading. 1 S$:4. 142. 
Tounterfeiting a protection from a member of Parliament, 
Salk. 406. Hil. 32 Car. 2. ret. 35. Rex v. Sheldon, for forging 
a bill of exchange. Kay. 81. The like for forging a warran; 
of attorney. Mich. 6 Geo. Rex v. TVard (a brother of the 
defendant). Indictment for forging a promiſſory note, and 
laid at common law; and never imagined it was not an offence; 
and the defendant was convicted. 1 Sid. 71. 3 Leon. 170. 
is for forging the entry of a marriage. It could not be an in- 
, diftment as a cheat on the 33 H. 8. becauſe there muſt be 
an actual obtaining, upon that ſtatute. 15 


As to the exi/lens aneralilis, it is not neceſſary to ſhew an 
actual damage, a poflibility of damage is ſufficient, Ther uret 
was no money raiſed in the caſe in Stiles. And if it was 3 
bond, the party cannot be hurt by a forged one, and yet the 


forger ſhall be puniſhed. The jury have found that it was done I 
with deſign to ayoid the delivery, and defraud the Duke, which 
is ſufficient, But to take it as ſtrong as poſſible, and make 
exiftens relate to te time of the information; yet ſurely it wil 
be a forgery, though done before the time was actually come her 
in which he was to\deliver it. If a man is to pay money at # G: 
future day; ſhall his ſorging a releaſe before the day, au nd! 
keeping it by him till the time comes to make uſe of it, be ns Bars 
crime? If it imports a prejudice, it is a crime at common law, xten 
„He. 619. My gg. | * 0 
| un 
3 os | perty 
2 1 0 this it was replied by Mr. Ward's counſel ; that no cal wer. 
was Cited where it was determined to be an offence at comma hic 
law, and the precedents cited paſſed ſub filentio. That then ow 
was no reflection on the law, for this ever was puniſhabie, e pr. 


thoug hat | 


6 
A 
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though not as a forgery, but a cheat: they did not ſay it was 

no crime, but it was not this, That this was an obtaining within 

33 H. 8. becauſe he obtains a right to keep that allum, which 

otherwiſe he would be obliged to deliver to the Duke. And 

the preamble of 5 Elz. c. 14. which takes notice of theſe 

offences, and calls them notable ones; yet complains of the 

mild puniſhment that was inflicted at common law, which is 

an argument they were not puniſhed as forgeries. 


' Per curiam, As there is no judicial authority on either ſide, 
we muſt take it up upon the reaſon of the thing. There is no 
reaſon why this ſhould not be puniſhed as a forgery, as well as 
if itwas a deed; the injury may beas great, or greater, for the 
value may be 100, ooo J. in one caſe, and a deed perhaps affect 
only a ſingle acre of land. The ſtatute 5 Eliz. ſhews this to 
be a crime, by uſing the word writings, in contradiſtinction to 
deeds. It cannot be proſecuted as a cheat at common law, 
without an actual prejudice, and that is an obtaining on the 
33 H. 8. The caſe cited out of C. is not law, and furely 
thoſe words are actionable. Regina v. Travers was for forging 
an indorſement on an army debenture, and laid as at common 
law. The reaſon why we do not meet with ancient determina- 
tions is, becauſe perſonal credit was formerly ſmall, and theſe 
writings not made uſe of. It is not neceſſary to ſhew an actual 
prejudice, a poſſibility is enough ; and here it appears, 'there 
would have been one, if the forgery had ſtood. Fudicium pro 
Rege. = * 2 
Afterwards he was ſentenced to ſtand in the pillory before 
Veſiminſter- hall gate, (which he did) to pay 500. and find g 
ſureties for ſeven years, and commitment till all was performed. 


Dominus Rex verſus Robertum Mann. In Seaccario. 


PON 5; Qz#teer 7 Geo. Mr. Baron Price granted his fiat An extent can. 
for an extent againſt Daniel Norcott and Foſepb Norcett, 7 8 
hereupon an extent was taken out in London, tete 6 Fully anno 1.1. at the day 
Geo, which was the laſt day of the Trinity term preceding, it ifves, though 
and it was ſubſcribed at the bottom of the writ fa? per warrart” EI 5 
Baron Price, dat 5 die O& anno 7 regni Regis. Upon this Gilb. Eq. Rep. 
xtent an inquiſition is taken, and ſeveral goods and debts are 220. S. P. ” Go 
ound; and then the defendant Mann comes in and claims pro- 164. J. C. S. P. N 
derty in the debts and effects; and to make it out he firſt prays 

yer of the bond entered into by the Norcotts to the crown, 

hich appears by the condition to be a ſecurity for Jeay and 

Doſe as receivers general of the county of Huntington. Then 

e prays oper of the extent and the fat, quibus lectis, he pleads, 

hat by the courſe of the Exchequer theſe writs have time out 


302 of 


75⁰ 


for himſelf and the other creditors, by virtue whereof che de- 


that the Nofcotts were intitled to the goods mentioned in t 


aug not to have oper of. 7 E. 4. 18. 20 K. 4. & 10 H. 33 
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of mind iſſued out of term by virtue of a Barons fiat, and not 
otherwiſe; that the fiat in this caſe was granted 5 October, and 
not before, and that the writ of extent in rei veritate iſſued 
the ſaid 5 October, and not before. That the ſeveral:perfons 
named in the inquiſition to be debtors to the Nortotts were ſo 
indebted long before the extent, and at the time of the act of 
bankruptcy after. mentioned, and that the Noreotts before and 
at the time of the ſaid bankruptcy were poſſeſſed of the effects 
found by the inquiſition, and being ſo poſſeſſed of thoſe debts 
and effects, and the Norcotts having for ſeveral years been gold- 
ſmiths and partners, they became indebted to the defendant 
Mann and others in 500 . and 3 October 5 Geo. withdrew from 
their houſe for fear of being arreſted for juſt debts, and with 
intent to defraud their creditors,. and thereby committed an act 
of bankruptcy. That upon the ſame 3 Oftober, a petition was 
exhibited by the creditors, and a comtniſſion of bankruptcy 
iſſued againſt the Norcotts, teſte g October, anno 7 Geo. upon 
which the commiſſioners met the next day, and found them 
to be bankrupts; and that they being poſſeſſed of the effects 
and intitled to the debts mentioned in the inquiſition; the 
commiſſioners the fame 4 October aſſigned to the defendant all 
the goods, chattels, debts and effects of the Noreatts, in truſt 
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fendant was poſſeſſed, and fo continued till the ſheriff ſeized on 
the extent: and then traverſes, that at the time of the inquiß - 
tion the perſons therein named. were debtors to the NVortotts, or 


h; 


Inquiſition, wherefore he prays an amoveas manus. To thi 
plea the Attorney General demurs, and ſhews for eauſe, tha 
the defendant ought not to have had'oyer of the fiat, and thi 
the traverſe is double ; and the defendant joins in demurrer. 


Bootle pro Rege argued, that this was an ill plea both in forn 
and ſubſtance; and as to the form, 


1. That the traverſe was immaterial, the former matter fe 
forth in the plea confeſſing and avoiding the crown's title, upd 
* part of which. matter the crown might take iſſue. Dy. 30 

9. 551. Or if a traverſe was neceſlary, yet the firſt trave! 
covers the whole, and there was no occaſion for the ſecond. 


2. The fiat is not material, and it is what the defenda 
18. 


3. It is improper, to plead that a writ iſſued at 2 ti 
which is comrary to what the writ itſelf imports. 1 Sid. 2/1 
The fiat is only to controul the clerks, but has no operation 
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* che te/te of the writ: the emanation of it is the act of the 


court, and not of a fingle baron; and if a writ iſſued without 
any fiat, yet it would fall within the rule; FHieri non debet, 


factum vale: ; like the caſe of an execution whereon the ſheriff 


breaks open doors, the execution is well executed, though the 
theriff has done more than he can warrant. 25 


As to the ſubſtance of the plea, I do inſiſt that the court 
may antedate an extent, and this extent bearing ge 6 Fuly, 
will bind the goods from that time, 8 C. 171. and then it 
over- reaches the bankruptcy and aſſignment. This is no 
more than what is done every day in the caſe of the ſubject, 
who takes out his execution te/te the laſt day of the 5 
term; and which had the ſame effect at common law, to bin 

the goods from the 2%, as the execution of the crown has 
now. The King's prerogative is ab origine legis, Gadb. 250. 
and he might take the body of his debtor, though the ſub- 
Jet could not, till the writ of capias ad ſatisfacrendum was 
given by ſtatute. He might break open a houſe on his exe- 
cution, which could not be done upon an execution at the 
ſuit of a ſubject. 5 Co. 91. Sir T. Jenes 234. He might 
grant a protection againſt any ſubject's demands upon the 
King's debtor, till the debt of the crown was fatished. 
F. M B. 28. Regiſt. 281. And if in this caſe he might 
have granted the Vorcotts a protection, the other creditors are 
not in a worſe condition upon this extent. The court of 
[Exchequer is a court of revenue, and muſt iſſue ſuch proceſs, 
and of ſuch rh as the nature of the caſe requires. 41 E. 3. 
Fitzh, Ex. 38. Dy. 197. 45 E. 3. Fitzb. Decies tantum 12. 
Godb. 290. In Dy. 67. an extent came before a liherate, and 
the ſheriff was directed to prefer the King. Before the ſtatute 
of frauds and perjuries the ſubje& had the ſame rig“, which 
the crown (as not being bound by the ſtatute of frauds) re- 
tains to this day, Cre. El. 174. 1 Leon. 304. Cre. El. 440. 
Mo. 21, 873. and ſhould over-reach any ſale, though for a 
valuable conſideration, 1 Sid. 271. Or even. though the 
party was dead. 1 Mod. 188. 1 Leon, 245. Trin. 11 M. z. 


s in this? 


iſſued at common law; yet I apprehend that by the ſtatute 
33 H. 8. ©. 39. $7, 8, 25. the court have this power. It is 
ern to them, to iflue proceſs for the King's debt according to 
heir diſcretion ; the words, after giving inſtances, are or 
therwiſe at their diſcretion. This is a caſe wherein to exercile 
hat diſcretion ; it appears the crown is to be over-reached b 
heſe haſty proceedings upon the commiſſion, which will have 
is conſequence, to ſweep away the effects, and totally ex- 
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But if it ſhould be doubted, whether this writ could be thus 


"238 : 


B. R. Oats v. Dr. Woodward. Frin. 9 W. 3. B. R. Pe L. Raym. 766. 
v. Brace. Are not the inconveniencies in thoſe caſes as great La 2446 


Gilb, Eq. Rep. 
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| , 
clude the King, who cannot come in and prove his debt upon 
the commiſſion ; and the only fence we had againſt thoſe quick 
proceedings was, by teſting our writ backward. A. debtor 
might be protected for two years, Regi/t. 281. we only carry it 
back for three months, In Hardr. 125. a diem clauſit extremum 
was made teſte the laſt day of the precedent term, and held 
right; and in Fuly 1712, Regina v. Ellins et Farringdon, an ex- 
tent was ordered to be made out tte 8 Nævember 1711. 


This, in its nature, is a caſe of great conſequence to the 
crovn, and will, in many inſtances, be of dangerous tendency, 
if the crown cannot have the liberty of fencing againſt theſe 
expeditious proceedings upon commiſſions, which are taken 
out without notice, by making the proceſs in ſuch a manner 
as ſhall ſecure the debt of the crown. Therefore the plea 


| Eins ill, both in form and ſubſtance, I pray judgment for the 
King. | | 
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Strange contra, It is truly ſaid, that this is a matter which 
very much concerns the crown in point of revenue, and that 
your Lorcſhip will at all times, and upon all occaſions, take 
particular ca: e of the prerogative : but I may be admitted at 
the ſame time to obſerve, that this is a caſe too, wherein the 
property of all the ſubjects of England is very highly affected; 
for if the practice which is now contended for be allowed to 
prevail, no man can be ſafe in tranſacting with another, who 
has any thing to do with the money of the crown. 


The caſe has been fairly opened by Mr. Bootle as it ſtands 
upon the record; and as to the objection, that we are im- 
proper to take advantage of the antedating the extent, upon a 
plea, as averring againſt the record, which imports it to have 
iſſued on the 6th of Fuly; I muſt own I am a little ſurprized 
to find that matter io ſtrongly inſiſted upon, after what has 
already paſſed in this cauſe, It is in the memory of every 
body who attends this court, how much we preſſed to have this 
writ ſuperſeded, as a writ that had irregularly iſſued ; and we 
then offered the diſtinction between an erroneous, and an irre- 
gular proceeding, that one 'might be taken advantage of by 
writ of error, or by plea, and that the other (which depended 
upon the practice of the court) was proper to be redreſſed by 
motion; but the court being of opinion, that we might have 
advantage of this matter upon a plea, we acquieſced ; and 
having now pleaded it in conſequence of that opinion, it is very 
extraordinary to ſee how the argument is turned upon us by 
the other {ide : when we moved on the irregularity, we were 
td by them it was a matter we might have advantage of by 
plea ; and now we have pleaded it, they object againſt l 
for that reaſon, 710 | nA k 
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In Lutw. 322. 1 Lev. 173. 1 Sid. 273. there are inſtances 
of theſe averments, that writs did not itzue till a day ſubſe- 
quent to the 1% I cannot ſay the judgment of the court is 


have already given their opinion, that this was 2 matter piead- 
able, I do not think myſelf any otherwiſe concerned to anſwer 
this objection. 0 | 


Þ ON 08. OT 


If I rightly apprehend the deſign of the court in refuſing to 
relieve us upon à motion, it was in order for the moſt folemn 
determination of a point of this prodigious conſequence ; and 
ſince this was a method not invented by us, but preſcribed by 
the court, in order to bring that point before them in judg- 
ment; I little expected to hear a matter of form inſiſted on, 
when I apprehended we ſhould be confined to the merits of 
the queſtion; and as it was brought before the court upon re- 
cord with that only view, we mutt rely upon the juice of the 
court, that we ſhall ſuffer no prejudice by the putting this queſ 

tion into one or other method of determination. 


Taking it therefore for granted, that we are properly before 
the court upon this plea, I ſhall beg leave to obſerve, that Mr, 


the Attorney having demurred to the plea, has thereby admitted 
ed; all the facts contained in our plea, (vz.) that in reality the ex- 
_ ent did not iſſue till 5 Odeber, before which there had been 
vho 


a regular commiſſion of bankruptcy and aſſignment: and that 
this is a bar to the extent appears from Capel's cafe, 2 Show. 
480. where a prior commiſſion of bankruptcy and aſſignment 
was held a good plea to an extent. So 2 Rall. Ar. 158. G. 2. 
here a ſubje& extended lands and goods, and after ſeizure, 


'n 2 ut before a liberate, there came a prerogative writ, which had 
_ lace, becauſe there was not an actual execution of the libe- 
1ZC 


ate, as there was not likewiſe in the the caſe cited out of Dyer ; 
ut in that caſe it is not pretended it would have avoided the 
Wubject's extent, in caſe there had been a compleat execution. 


d we That theſe writs iſſue teſted in vacation, is a fact nobody 

* ill deny: your Lordſhip's records afford a thouſand inſtances 

. df that nature, and none of them bear 7%, before the fiat, ex- 

en 0 ept in one inſtance, which I ſhall account for by and by: 

2d by nat in Capel's caſe was tente 24th December, which mult neceſ- 

have a... ö Gf 
W-cily be out of term. | 


But then it is objeQed, that the ſubjeA's execution bears 


us bf ele the laſt day of the preceding term, and that at common 
15 av the goods were bound from that time; and why then, ſay 
ag 1 hey, ſhould the crown be in a worſe condition than the ſub- 
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either way upon thoſe caſes, but ſince in this caſe the court 
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ject, eſpecially ſince it muſt be admitted, that the crown is 


ing term, becauſe he has run through the whole courſe of a 


they be before the return. 


the next place, to conſider a little what will be the confequence 


trade, between 6 Tuly and 3 October, will be avoided ; which 
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not bound by the ſtatute of frauds and perjuries. 


To this I anſwer, That there is a very material difference 
between the caſe of the crown and that of the ſubject; the 
ſubject, it is true, has his writ 6% the laſt day of the preced- 


Judicial proceeding, and his cauſe was ripe for execution at 
that time, and he can have no proceſs ze/te out of term; where. 
as the King by his prerogative may have-execution awarded out 
of term, and that in the firſt inſtance : and if he has an im. 
mediate execution upon that award, he is not in a worſe con. 
dition than the ſubject ; nay, he is in a much better, for the 
ſubje& muſt ſtay till the next term, if his cauſe was not ripe 
for execution, 


And this differs it from the caſe of a certiorari made out in 
vacation teſte the laſt day of the preceding term, where there is 
a neceſſity to rfl it in term time, it not being a prerogative 
writ ; and beſides, it is of no conſequence in the caſe of a cer- 
tiorari, which removes all orders, though after the tete, ſo as 


And I take the true reaſon why this is not provided againſt 
by the ſtatute of frauds is, that it was not a practice ſo much 
as thought of at that time, it was certainly a caſe within equal 
miſchief, No doubt but there have been many occaſions to 
antedate extents before this; and the never doing it till now 
is, according to Littleton, a ſtrong argument againit the legality 
of doing it at all. Capel's cafe cited before was 2 Fac. 2. and 
even then there was no thought that it might have been 1% 
backwards, ſo as to over-reach the affignment, though every 


body knows matters of prerogative went very high at that 
time, | | 


And as this is a novelty in law and practice, I beg leave, in 


of it. The goods, without queſtion will, in the caſe of the 
crown, be bound from the award of execution, according toil 
Sir Gerard Fierwod's caſe, 8 C. 171. Now the award of exe- 
cution 1s, in point of time, the telle of the writ ; ſo that all 
tranſactions by the bankrupts, all ſales bona fide for à valuable 
conſideration, and all payments by them made in the way d 


will introduce great confuſion, 


By the law the King's execution relates, as to land, from the 
date of the bond given to the King, and as to goods, from - 
| awa!l 
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of execution ; but by this means it may be made to re- 
—_— a time precedent — to the being in debt; for a debt 
may be contracted in vacation, and the execution, according 
to this new practice, ſhall iſſue before any debt. The proceſs 
muſt be awarded for the debt, and muſt recite the bond entered 
into to the crown: in this caſe, indeed, it was four days old at 
the tele of the writ ; but what an abſurdity will it be, if it ſhould 
happen to bear date after the term? which may be the caſe, It 
has been thought a little hard, to make it relate, as to lands, to 
the date of the bond, which could not appear to a purchaſer : 
but it will be much harder, if it be ſuffered to relate to a time 
before the being in debt. 1 


The practice of every court is the law of that court; and it Hardr. 98. 
has been ſo ſtrictly adhered to, that in the caſe of Bewdley a et Wil 207. 


practice of ſeven years only was allowed to prevail againſt the 2 Self, Caf, 342. 
expreſs words of an act of Parliament. | Lo Rep. 


I would therefore, in the next place, conſider this writ upon 
the practice, and the 33 Hen. 8. c. 39. § 35. That act ſays, 
« That the King's proceſs ſhall be preferred, and he ſhall firſt 
have execution, fo always that the King's ſaid ſuit be taken and 
e commenced, or proceſs awarded for the faid debt at the ſuit of 
« the King, before judgment given for the ſaid other perſon.” 


Upon this act, I take it, the ſuit muſt be ſaid to be then 
taken and commenced, tuen the firſt ſtep is made towards pro- 
ceeding to execution. The firſt ſtep to be taken is to procure the 
fiat of a Baron, and then it is that in fact the proceſs is award- 
ed; ſo that, upon the foot of the act of Parliament, this was 
not a ſuit taken or commenced, or a proceſs awarded, till the 
aſſignment of the defendant had taken place. It is ſaid that the 
court has a diſcretionary power by the ſtatute 33 Hen. 8. but 
that is only to act according to law; the ſtatute does not leave 
it to your Lordſhip's diſcretion to act contrary to law, which 
is what is contended for by the other ſide. This court will 
take notice of its own practice, and therefore ſince it appears 
upon the record, that there was no fiat till 5 October, you will 
take notice, that ſuch a writ as this could not iſſue accord- 
ing to the courſe of the court: and then, whether we can 
be admitted to ſay, that in fact it iſſued at a day ſubſequent 


to the 1e, will not be material; ſince it appears to the court 
to be ſo without our averment. 


I did mention before, that there had been one inſtance of an- 
tedating an extent, and that was the caſe of The Attorney General 
V. Qa in 1713, There the fiat was the 24th February, and 
the writ taken out upon it was teffe the laſt day of the preceding 

| term; 
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term, which was 12th February : and after. great conſideration 
and ſearch of precedents, that writ was ſet aſide, upon account 
of the novelty and conſequences of ſuch a. practice. So that, 
as to precedents, your Lordihip will conſider how the caſe 
ſtands. Here is a new ſort of writ taken out, and the only in- 
ſtance of ſuch a writ is an inſtance wherein it was ſet aſide; 
they who would introduce this practice, are to juſtify it by pre- 
cedents, and we ſay there are none on that ſide, but that every 
extent which bears 1% in vacation is a ſtrong precedent in 
our favour ; ſince if it might have been ze/ted in the precedent 
term, it is impoſlible to think ſo great an advantage would not 
have been taken. 
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As to the precedents cited by Mr. Bootle, that of a diem clauſit 
extremum, is nothing to the purpoſe, for there was a neceſſity to 
teſte it in term, it not being a prerogative writ ; and as to the 
caſe of The Queen v. Ellins, that was no more than ordering a 
new writ to be made out of the ſame teſte and return of a former, 


that had been loſt, and for which there was a regular fiat. 


If this be a prerogative, it is, like all others, to be proved 
by uſage, and yet there is no pretence of uſage to ſupport it: 

if the crown has engaged by Magna charta, not to run upon the 
ſubject, niſi per legem terrae, let them ſhew us the lex terrae by 
which this extraordinary proceeding i is to be warranted. 


And as te the argument drawn from other prerogatives; that 
the King has other prerogatives, which may be as inconvenient 
to the ſubject as this, and therefore why ſhould he not have 
this; ſurely that is the moſt abſurd way of reaſoning in the 
world: we are upon a ſingle queſtion, whether he has this pre- 
rogative or not; and if it cannot be ſhewn he has, it is to no 
purpoſe to talk of protections or other legal men which 
are not diſputed. 

% 

There having been ſo great an alteration i in this court ſince 
nk time of the motion, it may not be improper to mention 
what ſeemed to be the opinion of the court as to the merits of 
this queſtion. Lord Chief Baron Bury, and Mountague, were 
both of opinion, the writ was illegal, and would have ſuperſed- 
ed it; Mr. Baron Price. and Mr. Baron Page indeed were for 
having i it pleaded :. but I did not obſerve that the opinion of ei- 
ther of them was, taat * writ Was right. 


Your Lordihip will conſider this extent upon the foot it ſtood 
on 6 Fuly, when the bond was but four days old; and if at 
that time there was no ground for this proceeding, it 15 not 
to be ſupported by matter ex fo? fats, by a mere relation 
and fiction of law, which ought” to diveſt no right that has 

been 
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been once legally veſted, For this purpoſe I beg leave to men- 

tion a caſe that was in B. R. Trin. 4 Geo. Waring v. Dewberry: mo =_ 
there a landlord, who had rent due to him, died inteſtate, after TIO 
which the plaintiff in the action ſued out execution againſt the 8 Ann. . 14, 
defendant, who was the tenant, and levied the debt upon it; 

after this, adminiſtration was committed to J. S. who thereupon 

came into court and moved for a rule on the ſheriff to pay him 

a year's rent out of the money levied, purſuant to 8 Ann. c. 17. 

urging that though he was not adminiſtrator at the time of 

ſerving the execution, yet as ſoon as the adminiſtration was 
committed, it had -relation to the death of the inteſtate, and 

he might bring trover for goods taken between the death of 

the inteſtate and the commiſſion of adminiſtration. But the 

court held, that relations which are but fictions of law, ſhould 

never diveſt any right legally veſted in another, meſne between 

the death of the inteſtate and, the commiſſion of adminiſtration; 

and that the plaintiff in the action, having duly ſerved his 
execution before the adminiſtrator had a right to demand his 

rent, it was not reaſonable the plaintiff ſhould be defeated by 

any relation whatſoever : they did not in that caſe deny the 
authorities which give the adminiſtrator trover by relation, 

but went upon a diſtinction that will govern this caſe, between 
relations that are to defeat lawful acts, and ſuch as are to puniſh 
thoſe which are unlawful, | 


An objection was taken, (and indeed it is mentioned in the 
demurrer) that we ſhould not have had «yer of the fiat ; but if 
your Lordſhip caſts your eye upon the writ itſelf, 22 will find, 
that indorſed upon it, and made part of the record, and appears 
in their ſetting out the extent: in the common caſe it is 
marked at the bottom of the writ, but they were ſo ſenſible 
of the abſurdity of flat in Oclober, for a writ that iſſued in 
Fuly, that in this particular inſtance they have deviated from 


the common form, and have modeſtly indorſed it upon the 
back of the writ, | 


The traverſe is objected to; but ſurely that is very proper, 
and the crown may take iſſue either on the inducement, or the 
traverſe ; it was neceſſary to put the matter of the bankruptcy 
and the aſſignment in iſſue, and as we plead to the inquiſition, 
we muſt traverſe that which is the point of it: and it is not 
a double traverſe, but two diſtin matters; the firſt covers 
the debts, and the ſecond the effects found by the inquiſition. 


Upon the whole therefore, it is certain that ts Majeſty has 
many great and valuable prerogatives; and may he long liye 
to enjoy them in their full extent. Our own experience of the 
happineſs of his government may aſſure us, that he defires only 

a to 
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to make the law of the land the meaſure of his actions: and it 
is ſome pleaſure to obſerve, that this ſingle attempt to ſtretch 
the prerogative beyond its due bounds, proceeds only from a 
private diſpute between two eco-obligors in the ſame bond 
to the crown, and wherein it was neceflary to make uſe of his 
Majeſty's name, though he is not at all concerned in point 
of intereſt. It is one article of the bill of rights, that the late 
King had under pretence of prerogative levied money on his 
ſubjects in other manner than was warranted by the laws of the 
land; and yet it does not appear that this practice now ſet up, 
was attempted even in that reign: and we live in times fo 
much happier than thoſe, that it will be ſufficient to confute 
this doctrine, if we only ſhew (as I have done already) that 
it is an unprecedented attempt to ſtretch the prerogative of 
the crown to the ſubverſion of the liberty and property of the 
ſubject. | 


5 4 a Pengelly C. B. This is a matter of very great conſequence 
e King an a 


Mann. H. 286. to the revenue, to the method of proceeding, and to the ſub- 

in the Exche- ject. I take it to be our duty on all theſe conſiderations, to 
quer, it was ex- maintain the prerogatives of the crown, but not to raiſe any 
reſsly laid down . . Þ 

5 104 Chief new ones: every prerogative that is not affected by the inter- 


Baron Pengelly, poſition of an act of Parliament, muſt depend upon preſeription 
that whoever only, and we muſt have the ſame evidence of a prerogative, 
pleads to thetitle 


of the crown, that we have of all other preſcriptions. 

2 by an in- 

Abliged to tra- I ſhould have thought this a matter far more proper to be 
verſe that title determined upon a motion, than by ſpecial pleading ; for, as 


ſi found, and 


not to put the has been obſeryed, this is more a matter of irregularity than 
crown totraverſe error, and I apprehend it never was the intent of the court, to 
| eee deprive the defendant of any legal benefit, by putting him 

Olde force the into this method; if therefore this is imptoper for a- plea, I 
crown, to take a ſhall be of opinion ſtill to turn it into a motion again, and ſet 
traverſe; e, aſide the extent as irregularly iſſued, 


the crown has 
an election to 


- anda che in- As to the cyer of the fiat, that eannot be had: but then it 
ucement or 


title ſet out by being ſet out in the very writ, it is before us, and we mult 


the defendant, take notice of it. | 
and Palm. 81. 


FTKeilw. 175. a 


and T. Jo. 9, I am afraid we ſhall be under great difficulty how to do the 
eee, me defendant juſtice upon this record; we cannot give judgment 
Park. Rep. 130, for him, unleſs he makes out a title, which if the matter ed 


12 be improper for a plea, he can never do. 


I think the traverſes are not double: and being a plea to 
the title of the crown, which the defendant was bound to anſwer, 
it was proper to add the traverſe, which is for the benefit 2 


n 


: 
0 
l 
2 
8 
| 
. 
| 
f 
f 

. 


Hilary Term 13 Geo. 


| ' 
crown, by giving them an opportamity of taking iſſue on 
= _— any part of the title before ſet forth: this is 
the uſual way of pleading upon outlawries. 


As to the principal queſtion, whether this extent can be 
antedated or not: I muſt obſerve, that they iſſue from the 
equity ſide of the court, which is always open: if che uſage 
has been to have a and 4e/te the writ the day the fiat is 
granted; I ſhould think the fiat was in the nature of an award 
of the court, which formerly ſat longer than it does now; 


and now, when it is not ſitting, a fiat is to be had at a Baron's 


chamber, and that is an evidence that the writ and fiat ought 
to tally with one another. . 


I think the uſage muſt determine in this caſe, There is no 
inſtance of antedating, where it has been allowed; for as to 
the caſe cited by Mr. Bootle, that was only the continuance of 
a writ that had regularly iſſued. On the other ſide there is the 
conſideration that ſuch a thing was never attempted before, 
and there is Quaſb's caſe, which is a judicial authority: that Park. Rep, 281. 
was in a manner given up at the bar by Sir Edward Northey, - C: not 8. F. 
who was the Attorney General, and who was known to be 
enough tenacious of the rights of the crown ; and the court in 
their judgment treated the extent as a writ that had iſſued 
without any fiat or authority. 


If this be a novelty it is not to be ſupported; at preſent it 
ſeems to me to be ſo, but it is proper to be farther conſidered. 


Baron Hale. If this is to go againſt the defendant upon a 
point of pleading, it would be exceeding hard.. But rather 
than ſo, I think the court is bound in honour to interpoſe, and 
turn it in again into a motion. I think this is a very extra- 
vagant attempt, and have. wondered, ever fince I heard of it, 
upon what foundation it could be ſupported. I do not now 
find any thing offered to that purpoſe, and think there is no 
fuch prerogative as has been exerciſed in this caſe, The 
crown is in a very good condition by having this extent as their 


firſt proceſs ; it is hard enough upon the ſubject, and we ought 
not to enlarge the prerogative. 


Baron Carter. No ſuch writ can regularly iſſue before = 
fat, which ought to be the direction in making ls It is 
impoſſible to foreſee the ill conſequence of allowing thoſe writs 
to be antedated ; and it is conſiderable, that in all the time 
this court has ſat, it never was attempted before. | 
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Baron Compns. Surely this is much properer for à motion 
than a plea, and it can never be determined according to ju- 
ſtice upon the record. The te is matter of record, and I 
think we are obliged to take it to have iſſued at the time of 
the tete, and there can be no averment againſt it. 


As to the ſtatute 33 H. 8. I think that does not leave it to 
our diſcretion, to alter the courſe and nature of proceedings, 
or to do a thing that was never done before, and may have 
ſuch miſchievous conſequences. Per curiam, ulterius concilium. 


- Afterwards, in Trinity term following, I moved to ſet aſide 
the extents upon the point of irregularity, and Mr. Attorney 
General conſented, ſo nothing further was done upon the 
pleadings. as ore jad eee OY MET 

And Trin. 2 Geo. 2. Rex v. Vanderplant, another of the 
fame nature, which had attended the event of this, was alſo ſet 


U 
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Sir Robert Raymond, Kut. Lord Cbięf Fuſtice. 


their wages on particular circumſtances; and it being replied whether it'was 
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13 Georgii Regis. In B. KK 


Sir John Forteſcue Aland, Kur. 


$£#2 © i J T 
James Reynolds, EH: Tui. 
Sir Philip Yorke, Knt. Attorney General, | 


Charles Talbot, Eſq; Solicitor General. 


Buck verſus Atwood. 


"Tea mariners ſue in the Admiralty for wages; and a Where deed 


deed is pleaded to have been made at lands whereby gest, by A. 
the mariners agree to ſubject themſelves to the loſs of miralty may try 


thereto, that the deed was obtained by fraud and circumven- fraudulent. 
tion, it is ſo declared below, and a ſentence for the wages. 


It was then moved for a prohibition, becauſe the Admiralty 
has no original juriſdiction for wages, but it is. connived at 
for the eaſe of the mariners, who may join in the ſuit, which 
they cannot do at law: but then it muſt be upon a parol con- 
tract, and not a deed; and here being a deed made at land, 


= is the ſubliſting contract, and will merge the other. 
alk. 31. ; 


- Sed 


Eaſter Term 13 Geo. 
Sed per curiam, This is only a deed on one fide, to forfeit 
the wages upon particular circumſtances ; but will not en- 
able them to ſue for their wages at law. The deed there- 
fore comes in only by way of incident, and then they may 
proceed to 1 . N e can be no prohibition. 


Macleed verſus Snee. 


What is a bill f LN RROR of a judgment in C. B. wherein the plaintiff 
IE 481 declares, that A. B. drew a bill of exchange dated 25th 
Barnard. K. B. Of May, whereby he requeſted the defendant one month after 
22. date to pay to the plaintiff or order 91. 105. “ as my quar- 
< terly half-pay, to be due from 24th of June to 27th of 
« September next, by advance.” And the action is againſt the 

8 defendant upon his acceptance, 


It was objected, that this was no bill of exchange, becauſe 

it is not to pay in all events, but is left. to the pleaſure of the 

Forteſc. Rep. perſon on whom it is drawn, either to advance the money 

Abt. or not: and it was compared to the caſe of Jocehyn v. , 

Ante, 591. 1 2 a | 

which was to pay out of his growing ſubſiſtenae, and to the 

3 caſe of Fenney v. Herle, which was payable out of a particular 
fund, and in both caſes held to be no bills of exchange. 


Sed per curiam, The quarterly half-pay is a certain fund, 
which the growing fubfiftence was not: the mention of the 
half-pay is only by way of diręction how he ſhall reimburſe him- 

ſelf, but the money is ftill to be advanced on the credit of 

the perſon. The xcaſon jt was held no bill of exchange in 
Fenney v. Herle was, becauſe it was. no more than a private 
order to a man's ſervant. Judgment affirmed, 


Stanton verſus Smith, 


1 ation. T Tom demurrer it was held aRionable, to ſay of 2 
tradeſman, Nu are a ſorry pitiful fellow, and @ rogue, and 
., pounded your debts for 5%. in the pound ;, for it is in effect 

| Falling him « bankrupt. | 
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Monk verſus Cooper.. 


oO vENAN T for non-payment of à year's rent from Where there is 
Michaelmas 1725, to Michaelmas 1726. The defendant * <vv<nant to 


craves oyer of the leaſe, in which there is a covenant on the tom live, thou 2 


part of the leſſee to repair, except the premiſſes ſhall be demo- the leſſeehas o 


liſhed by fire: and then pleads, that before Afichaelmas 1725, 8 


the premiſſes were burnt down a ainſt his will, and that they the leſſor. 


were not rebuilt by the plaintiff during the whole year for L. Rem. 1477- 
which the rent is demanded, nor had he any enjoyment of the 

f premiſſes; and therefore prays judgment, if he ſhall be charged 

: with the rent. | 1 | d.: ; 
| , 8 py 

&, | To this the plaintiff demurred, and it was inſiſted on by 5 Bur. Rep. 


Mr. Fazakerley, that whatever may be the default of the plain. 637. accord. 
| tiff in not repairing, yet the defendant muſt in all events per- 


[form his covenant to pay the rent; and . 27. was cited for 
that purpoſe. ; ** 


+ Strange contra inſiſted, that this was like the caſe of a cove- 
Wt nant to repair, which will not bind in the caſe of a tempeſt, 
lar which is the act of God; ang à fortiori in this caſe, which is 


he negle&t of him who is ſing for the rent. 1 Co. 98. 4. 
ard. 387. 1 Roll. Abr. 454. pl. 8. And he compared this to 


ad, he caſe of an eviction. Perk. & 825, 828. 2 Ven. 67. and 
the o the caſe in 1 Roll; Mr. 1 ere it is held, that if part of 
* he land is drowned by the ſea, the rent ſhall be apportioned. : 
; of 1 N 
in | Sed per curiam, The caſe in Allen 27. is expreſs to the con- 
vate ary : if the defendant has any injury, he will have his re- 
ed; but he cannot ſet it off againſt the demand for rent. 

he plaintiff muſt have judgment. | 

Dominus Rex verſus Commiſſioners of Sewers in Eſſex. 
of 2 ; | 
| and O a mandamus to make a rate to reimburſe an expendi- Tarda a good"re- 
ffe& tor ; they returned, that the writ was not delivered till 7353 2 4 man 


> February, and that the commiſſion expired in four days after, L. Raym. 1479. 
kd ther ore they had not time. And the court allowed the 

turn, ſaying they could not grant a peremptory mandamus, it 

pearing there was now no powes in any body to execute it. 
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{a2 ** Warneford verſus Warneford. 
5 u Middleſex,” coram Raymond C. .. 


| Sealing a will is 0 N an iſſue directed out of Chancery, deviſavit vel non, the 
; hgning. a Chief Juſtice ruled, that ſealing a will is a ſigning within 
| 570 8 [4 e the ſtatute of frauds and perjuries. 3 Lev. 1. Strange pro quer.“ 
Vide . ul. * N f s 4 k 
Ni. Pri. 263. wherein the law of this caſe ſeems to be doubted with reaſon. Becauſe the meaning 
of the ſtatute in requiring will to be figned by the teſtator, was for a further ſecurity againſt im- 
poſition, which can be only by his putting his name or mark; and of this opinion was the court of 
_ Exchequer in a late cauſe, grounding themſelves upon the opinion of Mr. J. Levinz in Lemain and 
Stanley, and in the caſe there cited by him out of 1 Rel. Abr. 245. 25. The cauſe alluded to. It was 
- faid by Lord Chief Baron Parker, Baron Clive, and Baron Smythe, ( abſente Legge) that what is 
faid by North, Windbam, and Charlton, in 3 Lev. Rep. 1. © that putting a ſeal to a will is a ſufficient 
© « ſigning, within the ſtatute of frauds and perjuries 29 Car. 2. chap. 3. ] is very ſtrange doctrine, 
for that if it was fo, it would be very eaſy for one perſon to forge any man's will, by only forging the 
names of any two obſcure perſons dead, for he would have no occaſion to forge the teftator's hand. 
And the Barons ſaid, if the ſame point ſhould come in queſtion again, they ſhould not hold, that 
ſealing a will only, was a ſufficient ſigning within the ſtatute» Smith v. Evans, in Scac. at Serjeants 
Inn, Dec. 6, 1751, Wilſ. Rep. B. R. 313. | 


7 


7 


| Ele . Davers verſus Davers. In Canc. 
| Noinſpefting = Motion was made, to inſpect the exhibits proved in the 
F ee ve 1 —- cauſe before hearing; but there being no inſtance of any 


2 P. Will. Rep. ſuch order, tlie Chancellor would do nothing in it. 
410. . 1 
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Sir Robert Raymond, Kut. Lord Chief Fuſtice, 
Sir John Forteſcue Aland, Kut.) 
James Reynolds, E,; FJuſticen. 
Sir Edmund Probyn, Kut. 1 


Sir Philip Yorke, Kut. Attorney General. 
Charles Talbot, E/q; Solicitor General. 


| Merryfield verſus Berrey. 


term, which did not verify his error; and now he tiorari to reverſs 
moved for a ſecond certiorari, which was denied; the Judgment. 
court ſaying, it may be granted to affirm,' but not to reverſe a 
judgment, 2% v | 


3 H E plaintiff in error took out a certiorari of a wrong Nofecond c- 


Hicks verſus Jones. 


Scire facias was tefte 15 May, returnable the 29th, which, 15 days with 
A is making both the % and return incluſrve of the fifteen b and return 
a 


ys. And upon conſideration, it was held well, and that there ** 
was no difference whether the proceeding was by bill or by a 
original. Salk. 599. Sir T. Jones 228. | | 1 
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Dominus Rex verſus Johannem Oneby. 


What is caurded "PON an indictment for the murder of Mr. William 
ard what man- Gower, found at the O Bailey in February ſeſſions 
. abs 3 Geo. the defendant being arraigned, pleaded Not guilty ; 
Barnard, K. B. and upon the trial the jury find this ſpecial verdict. 
17. | 
n That upon the ſecond day of February 1725, the priſoner and 
Bier- juſt. the deceaſed were in company, together with John Rich, Tho- 
2d part 259% mas Hawkins and Michael Blount, in a room at the Caftlk Tavern 

in the county of Middleſex, in a friendly manner. That after 
they had continued thus for two hours, box and dice were 
called for; the drawer ſaid, he had dice but no box, and there- 
upon the priſoner bid the drawer bring the pepper-box, which 
he immediately did: and then the company began to 7; 
hazard, and aſter they had played ſome time, the faid Rich 
aſked if any one would ſet him three half crowns? whereupon 
the deceaſed, in a jocular manner, laid down three half-penny 
pieces, and then ſaid to the ſaid Rich, I have ſet gon three 
pieces, and the priſoner at the ſame time ſet the ſaid Rich three 
half crowns, which the ſaid Rich won: and immediately after 
the priſoner, in an angry manner, turned about to the deceaſed, 
and faid it was an impertinent thing to ſet halſpence, and that the 
deceaſed was an impertinent puppy for ſo doing; to which the de- 
ceaſed anſwered, whoever called him ſo was a raſcal. That there- 
upon the ſaid John Oneby took up a bottle, and with great force 
threw it ergo praedift Millielmum Gower, which bottle did not 
hit the fad Gower, but bruſhed his perriwig as it paſſed by his 
head, and beat out ſome of the powder: whereupon the deceaſ- 
ed immediately after toſſed a candleſtick or bottle erga pracdit? 
Jobannem Oneby, but did not hit him with the ſame : upon 
which the deceaſed and the priſoner both roſe up to fetch thei 
ſwords, which then hung up in the room, and the deceaſed 
drew his ſword, put the priſoner was prevented from drawing 
his by the company, and the deceaſed thereupon threw away 
his ſword, and the company interpoſing, they ſat down again 
for the ſpace of an hour. That at the expiration of an 
hour, the deceaſed ſaid to the priſoner, Ve have had hit 
words, but you you was the aggreſſor, but I think we may paß 
it over; and at the fame time offered his hand to the faid 
John Oneby : to which the ſaid John Onely anſwered, No, dam 
you, I will have your blaad. They further find, that afterward 
the reckoning was paid by the deceaſed, the priſoner, Rich 
Hawkins and Blount; and all the company, except the priſone!, 

| went out of the room to go home; and the priſoner remaining 
: alone in the room, called to the deceaſed in theſe words 
| aun 


— 


priſoner began with words, as well as acts. 


= 
- Frinity Term 13 Geo. 


Young man, coine backs I have ſomething to ſay to you; whereupon 
the deceaſed returned into the room, and immediately the door 
was flung to and ſhut, and thereby the reſt of the company were 
excluded ; and then a claſhing of ſwords was heard, and the 
priſoner with his ſword, gave the deceaſed the mortal wound 
mentioned in the indictment, of which he died the next day. 
They further find, that at the breaking up of the company the 
priſoner had his great coat thrown over his ſhoulders, and 
that · he received three flight wounds in the engagement; and 
that the deceaſed being aſked, upon his death-bed, whether 


he received his wound in a manner, amongſt ſwordſmen called 
fair, anſwered, I think I did. 


That from the time of throwing 
the bottle there was no reconciliation between the priſoner and 
the deceaſed. And whether this be murder or manſlaughter 
the jury pray the advice of the court, and find accordingly. 


Upon which verdict a certiorari pro Rege was brought, and 


the priſoner being at the bar, it was made à concilium, the court 


being of opinion it could not be made a concilium in his abſence. 


And in Hilary term 13 Geo. it was argued by Serjeant Darnall 


for the king, and Serjeant Eyre for the defendant. 


Serjeant Darnall pro Rege. In order to conſider whether this 
be murder or manſlaughter, I ſhall premiſe that which is not to 
be diſputed, that every malicious killing is murder, and that 
malice may be either expreſs or implied. This is malice; im- 
plied in the act itſelf, becauſe there was no reaſonable provoca- 
tion; there was nothing but words paſſed between them, till 
the priſoner threw the bottle at the deceaſed ; and it has been 
often reſolved, that in point of law words are no provocation. 
But if words were a ſufficient provocation, yet it appears the 
The calling Mr. 
Gower an impertinent puppy, was previous to the ſaying or 
doing of any thing by Mr. Gower, that could give oftence to 
the priſoner : If the ſetting of half-pence was a thing to be re- 
ſented, the affront was to Mr. Rich, and not to Mr. Oneby, 
whoſe bet to Rich was not at all affected by what was done by 
Mr. Gower. And that it is murder in this defendant I think can- 
not be diſputed after the judgment of the court in Mawgridge's 


caſe, which is in Kelynge 119, There the bottle thrown by 


Cope hit Mawgridge and broke his head: here, the candleſtic 


or bottle toſſed by Gower did not hit the priſoner at the bar: that 


was a ſudden conflict, this a deliberate act, after a diſpoſition to 
peace manifeſted by Gower, and a continuance of malice in 
the priſoner for above an hour after the firſt conflict. What 
was done here by Mr. Gower would have been juſtifiable in 
him, even if the candleſtick had hit the priſoner ; and ſo it was 
reſolved in Mawgridge's caſe, for there the bottle returned by 
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Mr. Cope did hit the defendant and broke his head. And as the 
act done by Mr. Gower was juſtifiable in him; it follows, that 
it can be no foundation to excuſe or mitigate the ſubſequent kil- 
ling by Mr. Oneby. The caſe put in Kehng 128. of an aſſault 
by A. upon B. B. draws his ſword and purſues A. to the wall, 
where A. in his own defence kills B. and it is held murder in A. 
has many ſtrong circumſtances in favour of A. which are not 
in this caſe, | N 


But J apprehend, it is not neceſſary to rely barely on this 
point, that there is malice implied in the act; ſince it plainly 
appears upon the ſtate of the caſe, that here is expreſs malice: 
when the deceaſed was defirous to end the matter amicably, the 
priſoner replies, V, damn you, I will have your blood : this ex- 
plains and goes through the whole fact, and proves the ſubſe- 
quent killing to be malicious. 


I do therefore inſiſt that taking it either way, either as a kill- 
ing out of malice implied, or malice expreſs, it is murder; 
and that this upon the falt is a killing of malice implied, and up- 
on the priſoner's own words coupled with the fact, it is malice 
expreſs, and conſequently murder. 


Serjeant Eyre pro def*. The queſtion is, what degree of ho- 


-micide this is; and I apprehend it to be but manſlaughter : the 


diſtinction is, that if the killing be of malice forethought, it is 
murder; if on a ſudden ' occaſion, it is but manſlaughter ; and 


that I take to be this caſe. 


In 3 Inf, 51. malice prepenſed is defined to be, when one 
compaſſeth to kill another, and doth it ſedato anime: on the 
other hand, manſlaughter is the doing it without pfemeditation 
upon a ſudden braw], ſhuffling or contention. 3 ift. 57. 


The law has ever been indulgent to the paſſions of men : ira 
furor brevis eft, and therefore as a madman the party is excuſed 
'for what he dogs in a ſudden tranſport of paſſion : I do admit, 
that bare words are no provocation ; but yet they will ſerve to 


explain the nature of the combat, and ſhew whether it was 


ſudden or not. The calling the priſoner a raſcal, was what no 
man of honour could put up ; and as this was the beginning of 
the quarrel, the fighting was as ſudden as the reproachful words. 
If the priſoner had tabbed Mr, Gower upon ſpeaking the words, 


and Gower had done nothing; I believe it would have been 


murder; but here was a regular fight, an interchange of 
blows, and ſo it comes up to the cafe put in Kelyng 55. of a 


combat between two of a ſudden heat, where if kills the 
other, it is but manſlaughter, e 


The 
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The law has fixed no cotta. time when it ſhall be pre- 
ſumed the paſſions of men are cooled. Lhe caſe in 12 Co, 87. 


muſt take up a longer time than this, for there the boy ran 
three quarters of a mile to his father, and told bis ſtory, and 
after that the father provided himſelf with a cudgel, and had 


as far to go in purſuit of the other boy: and there is this 
difference between that caſe, and the caſe at bar; that there 
the adverſary was out of ſight, but here he continued in pre- 
ſence, which muſt rather inflame than abate the paſſion. 


The words made uſe of by Mr. Gower carry an imputation on 
Mr. Oneby, which might provoke him afreth : the telling him 
he was the aggreſſor was not likely to make an end of the quar- 
rel; and that is plain from the manner in which Mr. Oncly 
underſtood them, who would never have ſaid fo harth a thing 


to his friend Mr. Gower, if he had been at that time in any | 


degree maſter of himſelf. 


It is not found by. the verdict, who began, after Mr. Gower 
returned into the room. It is not likely the priſoner began, be- 
cauſe he had his great coat thrown over his ſhoulders; and as 
to the ſhutting the door, it is ſtated to be done immediately on 


Gotber's returning, and is likelier to be done by him that came 


into the room when the firſt conflict happened. It appears Mr. 
Gower was the readieſt to draw his ſword, it was actually drawn, 
and the priſoner's was not; and fince it is not ſtated who 


drew firſt the ſecond time, I think it ought to be explained by 
the firſt, > 


To make it murder in the firſt inſtance, it muſt be done 
with a weapon that would endanger life : the bottle in Maw- 
bridge's caſe was full of wine, and it hit him fo violently that 
he never ſpake more: but for any thing appearing upon the 
verdict, this might be only a ſmall oil bottle uſually ſet upon 
tables in publick houſes, and-might perhaps be empty before 
it was flung. The caſe of Mr. Turner, which is taken no- 
tice of in Cum. 407. was held manſlaughter upon this reaſon, 


becauſe the clog was not ſuch an inſtrumgnt, from a blow with + 


which it was likely death ſhould enſue. t ſuppoſing the bot- 
tle to be as big and as full as Mawgridge's bottle, yet no harm 
was done by jt here, as there was in Mawgriage's caſe. Here 
was no drawing the ſword 4 * as Mawgridge did, which 
occaſioned the Judges to lay the returning the bottle by Mr. 
Cope out of the caſe, and conſtrue the immediate drawing 
the ſword, as an intent to ſupply the miſchief, which the bot- 
tle might fall ſhort of. Mawgridge's caſe is mategally differ- 
ent from this. 


3D 4 bottle 


There the intention from the firſt throwing the 
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| bottle was to commit murder, here it was otherwiſe. There 
the firſt bottle hit, here it miſſed. There the murderous in- 
tent was immediately carried into execution, here was a long 
Interruption. The deceaſed needed not have returned, if 
he had not been equally diſpoſed to combat; and he himſelf 
ſaid" it was a fair combat, which there was no pretence to ſay 

in Mawgridge's caſe, - | | 


Serjeant Darnall replied, The words on both fides muſt 
certainly be laid out of the caſe; if not, 5 was worſe 
than raſcal, becauſe it is the name of a beaſt. If Mr. Gower 
took Oneby to be the aggreſſor, the condeſcenſion was the greater 
in him; it is no more than ſaying, I who have been injured 
am ready to paſs it by, I do- not find it was at all relied upon 
in Mawgridge's caſe, that the bottle was full: and as to the 
caſe in Cumberbach, the ſervant there had committed a fault, 
for which he was liable to be corrected: the deceaſed's decla- 

ration was only that he received the wound by a fair puſh. 


The court ſaid nothing upon this argument, but appointed 
another to be before all the Judges of England. And in Eafter 
term following it was accordingly argued by Mr. Lee for the 
King, and Mr. Ketelbey fer the priſoner, to the ſame effect as 
the former argument, The priſoner not being preſent in Ser- 
Jeant's-Inn, as he was in court upon the firſt argument, (this 


laſt being only to have the advice of the other Judges). al 

And 12 Fune following, the priſoner being brought to the 10 

King's Bench bar, Raymond C. J. delivered the reſolution of th 

the court. he 

5 ö di 
RH There has been a great deal of time ſince the trial of the af 


priſoner, but that has not been ſpent on account of any diffi- 
culty in the caſe, but by the parties themſelves, in drawing u 
and ſettling the ſpecial verdict : It did not come before us eil 
Hilary term laſt, ſince which we have heard two arguments, 
and are now ready to deliver our opinions. 

And I do now _— it as the unanimous opinion of all the 
twelve Judges, that he priſoner at the bar is guilty of murder. 


The notion of murder is agreed on all hands to be, the 

killing another of malice prepenſe, that is in other words, a 
| killing with a wicked deſign. The malice neceſſary to make, 
| the act murder, may be either expreſs or implied ; and my 
. Lord Hale in his Pleas of the Crown, when he is deſcribing 

what is malice implied, ys a great ſtreſs upon the manner of 

: ; doing 
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doing the act; and therefore puts the caſe of a man exerciſing | 
an unruly horſe amongſt a multitude, where from the circum- 
{ances of the act it is highly probable a miſchief may enſue, | 


If a man kills another without any provocation, this is 
malice implied; for the law ſuppoſes there muſt be ſome la- 
tent malice in the party, or otherwiſe he would not be fo 
barbarous as to take away the life of another. It may be 
murder, though words, or even blows, paſs between them; 
and the caſe put in Kelyng, and cited at the bar, is certainly 
law; that if 4, ſtrikes B. B. draws and returns the affault, 
and A. kills B. it is murder, though A. was 3 his defence, 
and though the killing was ever ſo ſudden; and upon this prin- 
ciple it was, that MMawgridge's caſe was adjudged. 4 


It was ſaid, that Matugridge's caſe was a fingle caſe, and Foſt. Difc. on 
went farther than any caſe before it; but I take this oppor- 9+ 296. 
tunity to declare, that we are all of opinion that Mawgridge's 

caſe is law, TP} 


But as that caſe was adjudged murder upon the implied ma- 
lice, we are all of opinion the caſe at bar goes farther, and that 
the priſoner is guilty of murder on expreſs malice, 

A general malice 4 8" any man is expreſs malice with 
regard to that man, 86. If one man ſays he will re- 
venge himſelf of another, or (as in this caſe) that he will have 
his blood, and a killing enſues; it is murder, Here is ex- 
preſs malice before the giving the wound. There was no» 
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f thing done by the deceaſed but what was perfectly innocent: 

he ſet the halfpence to Rich, and not to the defendant ; Rich 

did not reſent it, becauſe it was not done with a deſign to 
0 affront him, but in a jocular way, and could be no founda- 
N tion for the priſoner to turn about in an angry manner and 
N abuſe him. The words returned by Mr Gower were not un- 
? ſuitable to the occaſion ; though if they had been ever. ſo im- 
1 


propers it is certain they would have been no provocation in 
aw. Andas to their been Jooked upon otherwiſe amongſt 
thoſe who eſteem themſelves your men of honour, give me 


* leave to ſay, thoſe are miſtaken notions of honour, nothing 
r. being conſiſtent with honour that is inconſiſtent with the laws 
| of God or man, 

he | NET. 4 

L The next thing that followed after the words, was the 
ke, throwing the bottle at Mr, Gower, magna cum vi, as it is 
ny ſtated in the verdict. The bottle it is true only touched his 
ng rriwig ; but ſuppoſe it had killed him, will any man offer to 
of ay it would not have been murder? What Mr. Gawer did is not 


[tated to be ſuch an act of violence as the priſoner's, which is 
ound to be done with great force. l 
h t 
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It was ſaid that Mr. Gower was the firſt that drew his 
ſword, but with what intent appears very plainly : it was not to 
attack Mr. Oneby, but to defend himſelf; and therefore when 
he ſaw Oneby's ſword ſecured, he immediately threw away 


his own. | 


After this they fit down again, and Mr. Gower like a man 
of temper applies to the other in a very proper manner : it 
was objected, that he thereby made Mr. Onely to be the ag- 
greſſor: if he did ſo, he ſaid no more than the truth, for Oneby 


| began firſt both by abuſive language and by throwing of the 
bottle. And it is plain that Mr, Gower did not deſign to up- 


braid Mr. Oneby, but only uſed it as an argument to make up 
the matter. See | 


The anſwer that is made to this is the ſtrongeſt evidence of 
expreſs malice. It can admit of no other conſtruction, but 
that he was determined to take away the other's life. 


The calling him back after he was gone out of the room, 
and telling him he had ſomething to 2 to him, ſhews a ſedate 
mind, "I a deliberate intention. The words young man were 
words of contempt, and the ſomething he had to ſay to him could 
be nothing but reſentment. He ſtaid in the room after all 
the reſt, to have this opportunity of gratifying his revenge, 
and that ſomething he had to ſay to him is explained by the 
claſhing of ſwords which was heard immediately upon the 
other's return, and the ſhutting of the door, when he had that 
fatal opportunity of carrying his maliciqus expreſſions into 
execution. | 


It is true that he received three flight wounds in the en- 
gagement. But we think in a caſe of this nature, that an 
interchange of wounds will not alter the caſe, _ | 


Theſe are the reaſons why we Ire all of opinion, that the 
killing of Mr, Gower was of cxpreſs malice in the priſoner, 


I ſhall now give anſwers to the objections which were made 
on behalf of the priſoner, and which have been duly weighed 
and conſidered by the Judges, | 


It was objected, that this was no more than a ſudden quarrel 
where there were provoking words and mutual aſſaults ; that it 
does not appear the paſſions were ever cooled, and that indeef 
the law has fixed no time wherein it ſhall be preſumed the 
heat and fury of the party may be allayed, but it is to be 


left to a jury, and they have found that there was no te- 


conciliation, 
Ta 
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To this it may be anſwered in the firſt place, that there can 
be no preſumption in favour of death, Kelyng 27. And there- 
fore in all caſes, it lies upon the layer, to extenuate the fact, 


which prima facie is always murder. 


E wo 


In the next place I would obſerve, that it is going much too 2 R. Raym, 
far, to ſay that this killing was upon a ſudden quarrel; but to 224 B ag 
take the objection in its full ſtrength, I will ſuppoſe it to be ſo, Hom. 297, 
and then the anſwer I give to it is, that it manifeſtly appears 
there was a ſufficient time wherein the priſoner might have 

cooled, and reaſon have reſumed her ſeat, becauſe the ſubſe- 

quent acts appear to be deliberate. No OE EAI > 


In caſes of this nature the Judges are to determine what is 
malice, or what is a reaſonable time to cool; and they muſt do 
it upon the circumſtances of the caſe: the jury axe judges. only 
of the fact, and we muſt determine whether it be deliberate or 
not, Hence it is, that in ſumming up an evidence the Judges 
direct the jury, if you believe ſuch a fact, it is ſo; if not, it is 


m, otherwiſe ; and they find either a general or a ſpecial yerdict up- 
ate on it. There is no inſtance where the jury ever find that the fact 
ere was done of malice, or that the party had ar had not time to 
uld cool; but that muſt be left to 2 3 upon the circum- 
al ſtances of the caſe. In Holloway's caſe it was left to the court 
ge, to determine whether the tying the boy to the horſe's tail was 
the not a malicious act. So in the caſe of the two boys who; had 
2 quarrelled, and the father ran after one of them and killed him, 


the court, and not the jury, determined whether it was malice 
or not. Palm. 545. | 


As the law has fixed no time when the paſſions ſhall he ſaid to 
cool, it muſt, and only can, be determined upon the circum- 
ſtances of each particular caſe, If any deliberate act appears, 
the queſtion is determined: the quarrelling in a morning, and 
deferring the fight till afternqon, is a deliberate act, that will 


the make ir murder. Kelyng 27. And the opinion of the Judges 
T. in the Lord Morley's caſe was, that if diverſions intervene, or 
| the parties fall into other diſcgurſes, (as they did here for the 
nade ſpace of an hour) it will be murder, Sq in Bromwich's caſe, 
ghed 1 Lev. 180. the declining an immediate encounter, ; becauſe 
of the diſadvantage of his high heels, was held to be a deliberate 

act, that manifeſted. a coolneſs : and the ſame has been held, 
N Where the parties have debated about the conveniency of 
eel . Kelyng 56, | | 7 7 
| the If A. ſays to B. I will give you a pot of ale to ſtrike me, and 


B., ſtrikes him, and immediately A. kills B. it is murder: ſor 
I C A, knew 


A. knew what he was about, and deliberated with himſelf how 
he might perpetrate the fact, and be at the fame time (as he 
thought) within the protection of the law. H. P. C. 48. 
Cromp. 49. | e 


From all which caſes it appears, that though the law of Eng- 
land is peculiarly favourable in making this diſtinction with re. 
gard to the paſſions of men, yet it muſt be ſuch a paſſion as for 
the time deprives a man of the exerciſe of his reaſon; and where. 
ever it has appeared that he had the exerciſe of his reaſon, he is 
out of the protection of the law, and has been held guilty of 
murder, | 


Here was a reaſonable time to cool, and it is plain it had its 
operation : he was cool enough to diſcourſe for an hour, he 
determined in his own mind upon deliberation what he would 
do; and he declared his intention in thoſe bitter and deliberate 
expreſſions, No, he would not paſs it over, damn him, he would 
have his blood ; the young man muſt come back, for he had ſomething 
to ſay to him. Fasse Lal 


The interchange of blows, where there is malice, will make 
no alteration : it does not, indeed, appear who ſtruck firſt up- 
on his returning into the room ; but it is ſufficient, that the 
verdict finds no act inconſiſtent with the malicious declaration 
of the party ; nor can the declaration of the party deceaſed avail 
in this caſe, for that goes only to his receiving the wound in a 
fair manner with regard to the nature of the combat. 


This is by no means to be reſembled to the caſe of Mr, Tur- 
ner; for there was a provocation, and a blow given with a clog 
that women wear, and from whence it was not probable that 
death could enſue; and this appears to be the material ground 
of the judgment in that caſe, by oppoſing it to Gray's caſe, who 
was held guilty of murder, becauſe the ſtroke was given with 4 
bar of iron, 

The very minute differences obſerved between this and 
Mawgriage's caſe are no way conſiderable; ſince we are of opi- 
nion, that here is expreſs malice, and there it was only implied; 
not that I would have it imagined, we think this caſe material 
ly different from Mawgridge's ; on the contrary, I deſire it maj 
be taken notice of, that we declare otherwiſe, though we ad- 
judge this caſe principally upon the malice expreſſed. 
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Upon the whole, this court, with the concurrent opinion d 


all the other Judges, do hold, that the priſoner at the bar is guilt) 
of the murder of William Gmwer, 


But 
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But in juſtice to the priſoner we muſt give him four days to 
move in arreſt of judgment, and therefore let him be brought 
up on this day ſeven· niht. 


And on Monday 19th June he was brought up, and ob- 
jected, that there was no joinder of iſſue for want of a ſimili- 
ter: but the precedents in all capital caſes being in this man- 
ner, the objection was over-ruled. And Mr. Juſtice Forteſcue, 
in a very ſerious ſpeech, pronounced. the ſentence for his exe- 
cution : which was appointed for Monday 3d Fuly. Upon the 
morning whereof he opened a vein, and bled to death, to avoid 
the infamy of an execution. | 


Blake verſus Dodemead & ux'. 
RROR C. B. in a ſcire facias brought by huſband and Where 


wife on a judgment recovered by her, dum ſola, and the pay 5 
ſcire facias alleges, quod poſt redditionem judicii praedicti praedicta 1504. 
Sara cepit in virum praed' Fohannem Dodemead. Dem inde, et 33 by 
pro _ no venue where the plaintiffs were married. And 8 
it was inſiſted on error by Serjeant Hawkins, that there muſt 
be a venue as to every fact neceſſarily alleged to intitle the 
plaintiff to recover, and here the marriage is the only foun- 
dation for the man's joining in this ſcire facias. The. Br, 
251, 256. Ow, 23. 2 Lev. 227. Me. 527. 


Reeve contra, This is only a ſurmiſe, to which no venue is 
neceſſary. If alien nee be pleaded in abatement, a venue is not 


neceſſary. © Salk. 6. This concerns the perſon only, and 
therefore is triable where the action is brought. Beſides, the 
I are many of them in this manner. Theſ. Br. 265. 
Br. 259, 283, 322, 253, 259, 262, 297, 314, 321. Clift 
6 In debt upon a bond by uſband and 41 1 is never 
ged. 


At another day Lee for the plaintiff in error cited 35 
Hen. 6. 50. 2 Leon. 75. Co. Ent. 623. that where it does not 
come in by ſuppoſal, but is poſitively alleged, there muſt be 


A Venue. 


He objected likewiſe, that there was a diſcontinuance. The 


murrer is quod narratio minus ſufficiens in lege exiſlit ad aftionem 
manutenend”, and the joinder is, quod breve bonum et ſufficiens en- 
iftit ad execution”, &c, which is putting in judgment of the court 
a matter not inſiſted upon by the demurrer. Salk. 218. 


Strange contra, In anſwer to the firft objection cited more 
precedents, Brevia judicialia 204, 238, 240, 252, 253, 258, 


256. 


| and may be 
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286. Where it is alleged, without any venue, that the plainz 
tr was made a knight. Raft. 167. 4. On a ſcire facias ad 
cognoſcendam relaxationem, no venue where the releaſe made, 
Raſt. 73. Reg. Jud. 43. 2 


As to the ſecond exception, it would have been wrong, if we 
had followed the defendant's demurrer. There is no ſuch thing 
as a declaration on a ſcire facias, the plea is to the writ, and 
narratio and breve in this caſe are the ſame. The caſe in Sal- 
keld was a demurrer in bar to a plea in abatement, which was 
going off from the matter of abatement to the merits of the 
cauſe ; whereas here the ſingle point always in view is, whe- 
ther the plaintiffs ſhall have execution or not. Et per curiam, 
If the joinder had been otherwiſe it would have been a diſconti- 
nuance : the declaration and writ are ſynonymous, and the de- 

murrer being wrong, the plaintiff could not demur to it; and 
as to the firſt objection, there being precedents this way, we 
think it well enough without a venue. | 


Townſend verſus Thorpe, 


Pariſh clerk is a 1 i HE plaintiff declared in prohibition, that he was in- 
ſpiritual officer, difted for an aſſault with intent to commit Sodomy, not- 
there deprived, Withſtanding which he was proceeded againſt in the ſpiritual 
LA. Raym. 1 50%. egurt for the ſame offenſe, and for drunkenneſs. The defendant 
ag 1 pleaded, that the plaintiff was a pariſh clerk, and that the ſuit 
Beurne, this there was not only to puniſh him for the incontinency, but 
1 queſ- alſo to deprive him of his office. Demurrer inde. And in 


Michaelmas term laſt, as it was going to be argued, the court 


propoſed to ſtay till the indictment was tried: and it having , 


been tried, and the defendant convicted, and pilloried; the 
court, without ordering the declaration to be amended, granted 
a conſultation quoad the proceeding to deprive, and confirmed 
the prohibition as to any other puniſhment. They ſaid he was 
an eccleſiaſtical officer as to every thing but his election. Salk, 
536. Mar. 101. Salk. 550. | 


Patterſon verſus Scott. 


Devt — 5 EBT for rent on indenture laid to be made at London, 
deed n for the demiſe of lands in Surrey. The action was laid 


or land lies, in Londen; and on demurrer, it was held, that the plaintiff 
had his election to bring it in either, againſt the leſſee; other- 

, wiſe had it been againſt an aſſignee, who is chargeable only 
on the privity of eſtate, Judgment pro quer”. Gre", 

N Thompſon 


vp geo 


5 ; 


i | Trinity Term 13 Ges. i J 777 


IE” | 


Thomſon werſus Batty. 


N executor libelled in the ſpiritual court for taking a tan- Donato cauſa 
kard without his conſent, on pretence that the teſtator regen 
gave it the defendant if he died of his then ſickneſs. And I LY 

the court granted a prohibition, this not being a legacy, but 
a donatio cauſa mortis, the validity whereof may be tried in an 


action of trover. | 


Duke of Rutland verſus Hodgſon. 


A* action was brought on a South-ſea contract in theſe 16A GS 
words: © I promiſe to pay to the Duke of Rutland gock mip be at 
« 10,0001. upon his transferring to me or my order 10004. the lat part of 
capital South-ſea ſtock ſome time on or before the ſhutting of the — 
the company's books for the next Chri/tmas dividend.” Barnard, K. B. 
| 95s 
The tender and transfer were made at one: but it being 
the day of ſhutting the books, there was more more buſineſs 
than could be tranſacted in the morning, and therefore the 
books were opened in the afternoon, and ſeveral transfers were 
made. Upon the trial of this cauſe the jury found for the 
plaintiff, But a new trial was granted, becauſe, after the 
transfer was vacated at one, the defendant might have come 
and accepted the ſtock : and though the general rule of law, 
that tenders muſt be at the laſt inſtant of time, has been broke 
in upon, and made to relate to the laſt part of the day where- 
on in theſe caſes the act can be done; yet that is only out of 
neceſlity, of which there was none in this caſe. 


Mich. 2 Ges. 2. it was tried at the bar, and the court being 
of the ſame opinion, the plaintiff ſuffered a nonſuit. . 


Woadſon verſus Naw ton. 


1 for taking and diſperſing a load of fern Commoner can- 
aſhes : the defendant pleaded, that he was an occupier 2 

of land in A. the tenants whereof had right of common and wi Mt by 

cutting fern on the locus in quo; and that the plaintiff wrong- ranger. 

fully came and cut fern and burnt it, whereupon the defend- 

ant came and ſcattered it about, prout ei bene licuit. Demurrer 

inde; and Strange pro def” cited 1 Roll. Ar. 405. pl. 5. that a F 
commoner may juſtify taking the cattle of a ſtranger damage- 


feaſant,, 
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feaſant, or abate hedges. 9 Co. 112. 5. 2 Ad. 65. And 
«the difference is, where it is the act of the lord, and the act 
& a ſtranger. Lutw. 1240. Sti. 428. RE 


Sed tota curia contra. For if the plaintiff did him any da- 
mage, he has his action; but after the plaintiff had burnt the 
fern, and thereby converted it to his own uſe; the commoner 
has no right to come and diſperſe it. Fudicium pro quer. 


Warren verſus Conſett. 
Intr. Hil. 8 Geo. rot. 47. 


780. f. 2. e. U. EBT on a ſpecialty for the penalty, for not accepting 
Nil debet, where and paying for ſtock according to a contract. And the 
mee © 2 plaintiff avers performance of every thing on his part to in- 
2 L. 8 title him to the action: the defendant pleads nil debet, to which 
3 Nied. 106. the plaintiff demurs, . is given in C. B. pro quer; 
Barnard. K. B. and error brought in B. R. 
IS | 
Wearg, In maintenance of the judgment, ſaid, it had been 
often determined, that nil debet is not pleadable, where the 
action is founded upon the ſpecialty : and the reaſon is, becauſe 
the defendant may either rely upon it, that it is his deed, and 
he has performed it; or it is not his deed, and he is not 
bound to perform it: whereas nil debet (if it ſhould be allowed) 
will give him the opportunity of meeting the. plaintiff both 
ways. 


Raby contra. Where the plaintiff, in order to maintain his 
action, muſt neceſſarily aver a matter in pais, (as in this caſe 
he muſt a readineſs on his part) nil debet is pleadable. 
Salk. 284, 565. 10 H. J. 24. 6 Mad. 127. 


Eyre J. thought the plea might be maintained on that di- 
ſtinction, ſed caeteri contra. Adjournatur, And 


Mich. ꝙ Ges. Serjeant Whitaker pro quer in. errore argued, 
that ui debet is pleadable in this caſe ; becauſe the plaintiff 
muſt aver ſeveral matters of fact, to intitle him to the action, 
in relation to his own readineſs, and the defendant's default. 
5 Co. 43. 21 H. . 14. Keikv. 153. b. In account before 
auditors nil debet may be pleaded. 49 E. 3. 8 H. 6. 5. b. 
So where the aſſignee of commiſſioners of bankruptcy brings 


an action, he ſets out ſeveral. matters of fact, which he muſt 
prove upon ni debet. 


Wearg 


Trinity Term 13 Geo. 


why nil debet is not allowed is, becauſe the action is founded og. 


and avoid or deny, whereas this iſſue involves them all. The 


and that of an arbitrement, or an account, may have no writing 
in it. Curia adviſare vult. And afterwards in Michaelmas term 
11 Geo. Sir Robert Raymond coming into court before . 
was given; it was argued a third time by Mr. Recve and 
Serjeant Darnall. | 


Reeve pro querente in errore. The plaintiff below hath ſpe- 
cially affigned. it for cauſe of demurrer, that the general iſſue 
is not pleadable in this caſe. It muſt be admitted, that the 
plaintiff could not tnaintain debt, without ſhewing the articles, 
and a breach, to intitle him to the penalty : and that differs it 
from the cafe of a bond with a condition, where the condition 
being for the benefit of the defendant, he muſt ſhew a perform- 
ance of it, and ſhall not plead nil debet. Here matter en fait, 


een and in fact, are mixed; and it does not come within the reaſon 
the of an obligation, where prima facie the defendant is eſtopped 
uſe o ſay there is no debt; upon which difference all the caſes have 
and gone. 21 H. 7. 14. Bro. Iſſue join. 23. 2 Keb. 347. 
not II H. 7. 4. ö. 45 E. 3. 4. b. 46 E. 3. 1. . 1 Saund. 38. 
red) ro. Car. 513. Hutt. 109. Hob. 244. 3 Lev. 170. In 


he caſe of Barras v. Andrews, Mich. 2 Ann. Holt C. J. held, 
at in debt againſt an adminiſtrator, ſuggeſting a devaſiavit, 
il debet was pleadable, and there matter in fact and matter of 
ecord are both joined. | 
Serjeant Darnall contra. 1 agree, where the action is ſounded 
dn matter intirely dehors the deed, nil debet is pleadable ; ſuch 
pre eſcapes, levy per diſtreſi, entry and expulſion, which are 
he git of the action, and the judgment or deed is only uſed as 
n inducement : and fo it is in actions for a penalty given by act 
f Parliament. But this action is grounded intirely upon the 
eed, which is qua a bond, and all the reſt is in the nature 
fa condition, The breach here is aſſigned upon the deed. 
tion, Saurd. 344. Hardr. 332. Salk. 565. Keilw. 47. 


efore If this plea be allowed, it will make it very difficult and ex- 
5. b. enſive for a plaintiff to recover. He muſt look every Way, 
Tings d conſider from how many quarters he is liable to be attacked. 


le muſt be prepared to prove the execution of the deed, the 
piſtry of the contract, the opening the books, a tender and 
tuſal, before he can ſo much as put it upon the defendant to 
IVearg wer him; and if he happens to get through all this, the 

Vor, II. 3 E defendant 


Marg contra. This action is for the penalty, and the reaſon 
ſo ſolemn a thing as the deed of the party; and the court will 
not ſuffer a man to plead other matter, till he has admitted it 
to be his deed ; and the party has his election, either to confeſs 


caſe of a penal ſtatute is not founded on the deed of the party: 


779 
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dureſs, releaſe, or many things of that nature: or if a plaintif 


nil debet: which the court thought a caſe in point, and ſaid that 
as this is a plea vaſtly moſt advantageous for a defendant, it 
would have been often attempted ; but that it was a general 


Trinity Term 13 Geo. 
defendant may ſurprize him, by giving in evidence non compos, 


ſhould be prepared to meet bim in all thoſe inſtances, yet it 
muſt be a pretty large debt that can make it worth his while 
to be at all that expence, Theſe inconveniencies may all be 
avoided, by difallowing this plea ; and no inconyenience can 
follow to the defendant, ſince the act for the amendment of 
the law has given a liberty to plead ſeveral matters. 


- G adviſare vult, And this term it was argued a fourth 
time by Mr. Fazakerley and Serjeant Chapple, who inſiſted on 
the common caſe of a bail bond, where it is not allowed to plead 


notion, it would not be allowed, The judgment of C. B. 
affirmed. . | 


Michae 170 


Michaelmas Term 

1 Georgii 2 Regis. In B. R. 

Sir Robert Raymond, Knut. Lord Chief Fuftice. 
1 Sir Francis Page, Rut. 11 
James Reynolds, E, Juice. 
Sir Edmund Probyn, Kt. 


Sir Philip Yorke, Knt. Attorney General. 
Charles Talbot, E/q; Solicitor General, 


Hunter verſus Sampſon et al' manucapt, Yardley. 


DARKER moved to ſtay proceedings againſt the bail, 

pending error by the principal, upon the terms it was 
done upon in Mher v. Arthur, ante 419. But it appearing 
dere, that bail was not put in upon the writ of error, ſo as 
o make it an abſolute ſuperſedeas ; the court refuſed it, ſaying 


ey would not go one ſtep farther than the caſe of Myer 
Arthur. 


Holiday verſus Fletcher. Y 


| miniſtratore omnium et ſingulorum bonorum jurium et credi- 
rum quae fuerunt B. F. nuper viri ſui defuntti qui obiit inteflat”, 

c. To which the defendant demurred, and ſhewed for cauſe, 
dat there was no averment that adminiſtration was committed 
the defendant, it being common towards the end of the 
3 E 2 de- 


* 180 


HE declaration runs thus: A. H. queritur de P. F. ad- 


Will not ſtay 
proceedings a- 
gainſt bail pend- 
ing error till bail 
is put in upon 
the writ of error. 


I Str. 419, 443» 
2 Str. 872, 1270. 


1 Bur. Rep. 340. 


In B. R. calli 
the defendan® © 
adminiſtrator in 
the declaration 
is ſufficient, 
without a ſpe- 
cial averment. 

L. Raym. 1510» 
Barnard K. B. 
29» 
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declaration to ſay, cui guidem P. F. adminiſtratio, Ic. commiſſa 
fuit. And Mr. Wynne pro def cited Cro. Fac. 10. 1 Sid. 228. 
2 Ven. 84. Litt. Rep. 80. Sir T. Janes 1. Bro. Alm. 11. 
Raft. 320. Sed per curiam, There is a material difference be- 
tween declarations in this court, and in C. B. where che be- 
inning of the declaration is only a recital of the writ, A. B. 
ummonitus fuit ad re ndum C. D. whereas in B. K. it is 
A. B. queritur de C. D. Here it is ſufficiently alleged, ſo as 
to be traverſed; and the word exi/ffente muſt be underſtood, 

9 H. 5, 6,7 Plow.192. 2 Saund. 61. TFudicium pro quer. 


ee e ee e,, 
Sunday not to HE writ was returnable on Wedneſday, and the bail bond 


de computed one I was aſſigned on the Monday following; and the court 
er he tour 33% held the plaintiff was too ſoon by a day, for chat Sunday was 


for bail, 
21. TEA [21 IT 


Chambers verſus Robinſon.” © 
There cannot be FP HE defendant after judgment ſurrendered himfelf in dif 
ſpecial bail in a charge of his bail, and lay two terms without being 


ſecond action on charged in execution: during which time the plaintiff brought 


+ & ſecond judg- : | S - 
ment. And ar. al action of debt upon the judgment, and after a recovery in 


ter defendant has that action, the defendant lay two terms more, without being 


wichen being charged: and the plaintiff brought another action of debt 
charged, he ſhall upon the ſecond judgment, whereupon the defendant moved 


be diſcharged as for. a ſuperſedeas as to the two firſt actions, and that common 
Wm R. bail might be accepted in the laſt. And upon conſideration 
12. both were granted: it was agreed, that in the firſt action of 
debt on judgment ſpecial bail might be required, but the 
court ſaid it would be a handle of oppreſſion if they carried it 


any farther. | 
Dominus Rex verſus Powell. 


What 2. not TT was. held that proceedings on an information in nature 
1 of a guo warrants are not abated by the demiſe of the 


4 


+ ww 8mDmoO - ww _ oa . 


| Wilſon verſus Wilkinſon. 

T 1IBEL in the ſpiritual court for tithe of wool : the de- Cuſtom in pay- 
fendant pleaded, that by ancient uſage in the 2 the ins . * 

tithe of wool was paid by the pound, and not by ey 


)OUT 1 e fleece: and not by the 
and thereupon moved for a prohibition, as being a modus. But fleece is. no 


the court held this was not a modus, only n manner of 
computing the quantum, wherein it is agreed that the tenth part 
is to be paid in all events. The prohibition was denied. 


Earl of Aylesford's caſe. In Cane. 


HERE was a pare! agreement for a leaſe of twenty-one Statute of fraude 
years, upon which the leſſee entered, and enjoyed for ſix not pleadable 
and then the Earl brought a bill againſt him to oblige 1 

im to execute a counterpart for the reſidue of the term. The in part. 
leſſee pleaded the ſtatute of frauds and perjuries, which on 
argument was over- ruled, the agreement being in part carried 

into execution. 


* 


1 

n | | 

ht Dacoſta and the Ruſſia Company. 

in | 55 | 

ng PON a mandamus to admit him into the company, a Praftice on 
ebt ſide bar rule was obtained to return the writ; and upon 34"4m1's. 


motion in court that rule was ſet aſide, becauſe there ought 1. aid Re Bb 


24. Fitzgib. 4- 
FOR to have heen an affidavit of ſervice of the writ : then a new 
yr rule was moved for, and oppoſed, becauſe this not being a caſe 
of within the mandamus act, the plaintiff ought to go the old way 
the by alias and pluries. But the court held that not neceſſary ; and 


made a rule on the company to return the writ in four days. 
Strange pro ſocietate. 


Freſcobaldi verſus Kinaſton. 


Writ of error was brought by two executors, af a judg- where two join 
A. ment againſt them, ad grave damnum of both. A ſcire in a wiit of 
facias was taken out, and a ſcrre fect returned. And then one ©” 1 
of the plaintiffs in error moved for time to aſſign errors, till 4 — 
there could be a ſummons and ſeverance of the other; upon an will give the 
affidavit that the other executor was in the intereſt of the iber time to 


1 . 2 — 0 5 
defendant in error, and would not join. And time was given e. 


accordingly, Barnard. K. 
1 9 y And afterwards upon EIT the caſe appeared — 2 


{ilſe 


cf Error 
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be 5 5 by at- which a writ of inquiry iſſues, and damages are aſſeſſed with 


a judgment quod fequatur ſolus; and then he aſſigns for error, 
that he Was an infant, and has appeared by attorney; and in 
nullo eft erratum is pleaded. 


Mich. 13 Ges. 1. Reeve pro quer in errore argued, that in 

. nullo eft erratum had admitted the infancy, and therefore it was 
do de taken up as a point of law. I agree, if executors were 
| plaintiffs, he of full age might make an attorney for both ; but 
the diſtinction has always been, that where they are defendants, 

he cannot: for there if he miſpleads, there are coſts de boni, 

proprits, for which he muſt have an action againſt his guardian, 

which he cannot have againft an attorney. Whereas when 


he is plaintiff, he pays no coſts 2 Cre. 420, 441. 1 Roll. Abr. 
287. 


Executors are conſidered as diſtin perſons, and therefore 
may ſever in their pleas. . 1 Rell. Abr. 229. And ſo it was 
done in the caſe of Balliuin v. Church, Hill. 2 Geo. in B. R. 


The being joined with another of full age ſignifies nothing, 


for this is a perſonal privilege. 2 Saund. 212. 1 Lev. 299. 
Sti. 318. | Ne ak rat 


Strange contra. In reaſon there is no difference between be- 
ing plaintiffs or defendants. As he pays coſts if a defendant, 
he is amerced pro falſo clamore if a plaintiff. If a plaintiff, he 
may be barred of his demand, as well as have a final judg- 
ment againſt him where he is defendant. Where there are two 
executors, they make but one repreſentative of the teſtator, and 

the ſuit is in auter droit. Co. El. 541. An infant ſole exe- 


cutor ſued by. attorney, and held well, and the judgment affirm- 


ed. Show. 169. Two avow as bailiffs, and one being of age, 


it was held, that he might make an attorney for both; and 
Holt C. J. ſaid it would be the ſame with the caſe of two exe- 
cutors, where one might make an attorney for both, as well as 
diſpoſe of the whole eſtate. There is a neceſſity (ſays he) for 
all to join, and therefore one attorney ſhall ſerve for all. 


But whatever might be the law in other caſes, where the in- 
fant defendant is charged with coſts ; yet he can ſuffer no da- 


mage here, becauſe the coſts are remitted. 1 Roll. Abr. 784 
Pl. 5, 6. 1 Co. 162. 8 C. 35. 


Recor 


WV ed — n - 
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Reeve, replied. The. caſe in Cro. El. 541. is denied in 
2 Cre. 420. And as to the caſe in Shower, it is within my 


admittance, for avowants are in the nature of plaintiffs. 


io This caſe requires great conſideration, No caſe has 


been cited to make this good, where the infant is defendant. 


But the caſe in Stiles is in point to make it bad. Where they 
are plaintiffs, it is not to be doubted but all might appear by 


attorney. One executor it is true may make an abſolute diſ- 


poſition of any part of the eſtate, but then it will be a devaſ- 


tavit in him only; whereas if they are defendants and do not 


make a good defence, it is a gar ain in all. Here it appears, 
a good defence was not made, for the attorney has pleaded a 
"avs which could never bring the merits in queſtion; and this 
ing an action on ſimple contract, he may be prejudiced by 
not pleading debts upon ſpecialty. 255 e 


Forieſeue J. 1 think this caſe ſtands upon a different foot 
from the caſe of an infant ſole executor. For if one executor 
can diſpoſe of the eſtate in ſpite of the other, why may not he 
do an act of a leſs. nature in appointing an attorney for both, 
which is only giving a bare authority, Executors are but one 


perſon in the eye of the law; and it is abſurd to ſay, the exe 


cutor is of full age, and under age, at the ſame time, There 
is no reaſon given for the opinion in Stiles, and the caſes in 
Shower and 2 Saund. are ſince; and if there be no real differ- 
ence between being plaintiffs and defendants, (as I think there 
is not) then the later authorities are againſt the caſe in Stiles. 
If an infant executor brings trover upon a converſion in his 
own time, he pays coſts, according to the caſe of Baller 
v. Delander ; and I do not ſee why he may not be as liable to 
be hurt by a declaration or replication as well as a plea. 


Reynolds J. It will be pretty difficult to adjuſt the reſolu- 
tions which have been cited on both fides, with the general 
reaſon of the law; where the general rule is, that no infant 
can appear by attorney. And that proviſion for his ſecurity will 
ſignify nothing, if another may make an attorney for him. If 


he was a ſole executor defendant, it ſeems to be agreed that he 
could not appear by attorney; and ,the only point this is at- 


tempted to be ſupported upon is, that being joined with one 
of full age alters the caſe. Now if they were obliged to ap- 
pear as one perſon, I ſhould think it might be well; but it is 
certain * are not obliged to do ſo, for as they may ſever in 
plcading, ſo one may appear by attorney, and the other by 
guardian ; which ſhews that to many purpoſes they are not one 
perſon in the eye of the law. But I muſt own I cannot ſee the 
ſubſtantial. difference between their being plaintiffs and defend- 
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ante. And fince it is admitted to be well in the caſe of plaln- 
tiffs, it goes a great way with me as to the other point. 


Prolyn Juſtice. The law has always been jealous of put- 
ting an infant under the power of one who is not anſwerable 
to him, as a guardian is. There is this difference between 
their being plaintiffs and defendants ; that as plaintiffs they 
cannot ſever in declaring, which they may do in pleading as 
defendants. ' | ; 


After this argument it ſtood upon a curia advifare vult, till 
this term, when Sir Francis Page being come into Juſtice For- 
> rig place, it was argued again upon his account; and upon 
e argument he and the Chief Juſtice were clearly of opinion, 
that the judgment was erroneous : and Reynelds Juſtice ſaid, he 
had conſidered it more fully, and was of opinion he could not 
appear by attorney, though another was joined who could: 
and Probyn Juſtice concurring, the judgment of C. B. was 
reverſed. | 


/ Dominus Rex verſus Elliot. 


HE juſtices of a borough' committed the defendant for 

non-payment of a fine ſet on bim for a contempt in 

court, The defendant brought a habeas corpus, and the court 

held it a good commitment; upon which he offered to pay the 

fine in B. R. but they ſaid they could not take it; he muſt be 
remanded, and pay it below. 


B. R. cannot 
receive- 2 fine 
ſet by inferior 
courts 


* 


Smith verſus Fuller. 


Where the de- RROR of a judgment in C. B. in caſe for ſcandalous 
eee words, of Which four ſeveral ſets were laid in the decla- 

rt, there muſt Tation. Upon Not guilty, the jury find for the plaintiff as to 
* judgment one ſet of words, and for the defendant as to all the reſt; and 
| _ as to there is a judgment for the plaintiff as to the damages and 
L. Raym. 116. coſts of ſuit. ; | | 


Cited in An- | 
n On error in B. R. it was objected by Strange, that there 
| "ought to be a judgment for the defendant as to the words of 
which he is acquitted, that he may plead the acquittal in bar 
of any other action. 1 Roll. Ar. 771. fl. 18,20. 772. pl. 26. 

1 Roll. Rep. 293: 1 Keb. 488. 2 Saund. 250. 1 Saund. 281. 

8 G. 58. Ent. 287, 304, 537, 676. and the plaintiff 
mould be amerced pro fel clamore as to ſo much. In the caſe 
of Tench v. Dalten, Paſch. 3 Geo. 1. in ejectment there was 
(inter alia) a verdict for Mountain, and a releaſe of that, and 
it was long debated, whether. it was heceſſary to have a judg- 


ment 
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meat in that caſe for the deferidant ; but it was taken for grant 
ed that there muſt have been one, if there had been à verdicx 


for tim. | 4 
1 


1 of » 


The court thought judgment was not to be ſupported, Amendment of 


* 


who then applied to C. B. and moved to amend the record by | 
the verdict: and after a rule to ſhew cauſe, the record was 
amended, and a judgment added, that guoad the words of 
which the defendant was ' acquitted eat inde fine dic, and the. 
plaintiff in miſericordia, &c. And then the King's Bench was 
moved to amend the record there, and afterwards the judgment 
was affirmed. 


The Caſe of John Bennet, Eſquire, one of the maſters of the 
| High Court of Chancery. | we, 


leſſee dwelt, againſt whom execution was ſued out. 8 


e court was moved for a rule on the ſheriff to pay Mr. for rent on ene- 
Bennet a year's rent, purſuant to 8 Ann. c. 14. But it was <»tion againftan 


H E vs u ground landlord of a houſe, in which an under- d As. b tg. |. 
h 


r held, that this was not a caſe within the ſtatute, which ex- _ 
n tends only to the immediate landlord ; and the caſe of Carr 
t v. Goldington was mentioned to have been ſo adjudged. © 
e ' * * f 
| | | 
White verſus Woodhouſe. 
TN a ſpecial action upon the caſe for immoderately driving In what a&Qion 
a Chaiſe let to hire; the court refuſed to let the de- <2nnot bring 

; fendant bring money into court, and diſcharged a rule which con >? 
us had been obtained as of courſe for that purpoſe : and the Barnard. K. R. 
* Chief Juſtice ſaid, the firſt motion to bring money into court *5* 
to was in Kelyng's time, and introduced to avoid the hazard and 
nd lifficulty of pleading a tender. Strange pro quer. 3 
nd 8 8 80 


Turvil verſus Aynſworth. 


N an action upon a South-ſea contract, the plaintiff de- 7 C. f. 3. e. , 


as clared it was for ſtock in the company trading ad maria in _—_— 
6 uftrial vocat the South-ſea company. It was inſiſted on at * 
; he trial, that Auſtralis was the proper word, without an 7, and is fatal. 


herefore the evidence did not ſupport the declaration : and it oy =. 
vas agreed to take a verdict for the plaintiff, and to apply to the * 
ourt: and after a great debate a new trial was granted: for 

| | | | Ne 


* 


* 


but put it off on the importunity of the defendant in error, N 8 by | 29 


; 5 * ">a 4, 
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ht 


1 | it was a different corporation, and if the word AyftriaP us 


FH do be rejected, it would not do, for then it would be a 4 
company trading to all ſeas, whereas they trade in the Suth- be 
_ ſeas only; and the Anglice vocar the South-ſea company, will not 8 
q do, where there is a proper Latin word which is not made uſe * 
of. James Ofborn's caſe, 10 C. 130. . be 
* HI be plaintiff afterwards had leave to amend his delaration oy 
upon payment of coſts, 5 th 
| 3 gy tens en w 
ER Dominus Rex verſus Lifter. ſu 
3 | T : in 
[ Inditment on N an indictment for exerciſing the trade of a Salter (which B. 
| 5 Elia. quote I was held well, though not mentioned in the ſtatute 5 Eliz. ſe, 
—_—_ . 4. 1 Lev. 243- 1 Sid. 367. 2 Keb. 582.) the ſtile of the CO 
2 Sefl, Caf. 22. King was Magnae Britamiac; and the trade laid to be exer- nc 
* 360% eiſed at the time of the ſtatute infra hoc regnum muſt refer to C 
* Magnae Britanniae, whereas by the words of the ſtatute it pr 
muſt be uſed in England; and for this fault the indictment was 
quaſhed. And ſo was a former indictment, Rex v. Pariſh, 
Trin. 13 Geo. 1. | | th 
"© ſpi 
Dominus Rex verſus Street. 1. 
5 1 | Ww?7 
order to provide N order of baſtardy was made, to pay ſo much weekly, 9 
for baſtard till A till the child was nine years old, if it ſhould ſo long 
| . B. live. Et per cur”, It is a good order, for we cannot intend it 1 
31. Seſſ. Caſ. able to provide for itſelf ſooner. i 
296. pl. 233. e ag. 
Caſ. of Set. and _ | We 41x W- | £0 
Rem. 126. pl. | | n e | mart 53 Wi! 
e e eee | Dominus Rex verſus Curl. 80 
As obſcene bock INFORMATION exhibited by the Attorney Genera 75 
| -* -» om as | againſt the defendant Edmond Gurl, for that he exi/tens hom rc 
Barnard. K. B. iniguns et ſceleratus ac nequiter machinans et intendens bonos more we 
29- . fubditorum hujus regni corrumpere, et eos ad nequitiam inducert, an 
| | Rs Rer. quendam turpem iniquum et olſcuenum libellum intitulatf Venus intl tre 
| | cloiſter, or the Nun in her ſmack, impie et nequiter impreſſit et pul- C01 
| 5 licuvit, ac 8 et publicari cauſavit, (ſetting out ſeveral 
| | i leud paſlages,) in malum exemplum c. And of this the defendant 
| - © was found guilty, And in Trinity term laſt it was mioved in 18 
> =... . arreſt of judgment by Mr. Marſh, that however the defendait 


may be puniſhable for this in the ſpiritual court as an offenſe 
contra bonos mores, yet it can't be a libel for which he is pu- 
niſhable in the temporal court. Libellus is a diminutive of tht 
word Liber, and 'tis libellus fron” it's being a book, and not 
from the matter of it's contents. In the caſe de libellis fs. 
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moſs my Lord Cote ſays, that it muſt be againſt the publick, 
or an private on, to be a libel ; and I don't remem-- 
ber ever to have heard this opinion contradicted, What- 
ever tends to corrupt the morals of the people, ought to be cen- 
ſured in the ſpiritual court, to which properly all ſuch cauſes 
belong: what their proceedings are I am a ftranger to; but for 
me *tis ſufficient to ſay, I don't find any caſe herein they" were 
ever prohibited in ſuch a cauſe: in the reign of King Charles 
the Second there was a filthy run of obſcene writings, for 
which we meet with no proſecution in the temporal courts ; 
and fince theſe were things not fit to go unpunithed, it is to be 
ſuppoſed that my Lords the- Ok animadverted upon them 
in their courts. In the caſe of The Queen v. Read, 6 Ann. in Forteſe. 98. 
B. R. there was an information for a libel in writing an ob- 

ſcene book called The fifteen Plagues 7. a Maidenhead, and after 
conviction it was moved in arreſt of judgment, that this was 

not puniſhable in the temporal courts; and the opinion of 

Chief Juſtice Holt was ſo ſtrong with the o eee that n 
proſecutor never thought fit to ſtir it again. 


re gry 


Mr. Attorney General "IR I do not 8 it is aretended 
there is any other way of puniſhing the defendant ; for if the 
ſpiritual court had done it, inſtances might be given; and at is 
no argument to ſay we meet with no prohibitions ; ſuch. a 


way of arguing would en them into *. ſorts of . 
dictions. 


What I inſiſt upon is, that this is an offenſe at common law, 
as it tends to corrupt the morals of the King's ſubjects, and is 
againft the peace of the King. Peace includes good order and 
government, and that peace may be broken in many inſtances 
without an actual force. 1. If it be an act againſt the conſtitu- 


tion or civil government; 2. If it be againſt erb and, 
3K againſt inorality.. | 


1. Under the firſt head fall all the caſes of ſeditious words or 
writings. 2 Roll. Abr. 78. pl. 2. 1 Vent. 324. 3 Keb, 841. 
and the caſe of The Queen v. Bedford, Mich. 12 Ann. whoſe Gilb, on 297- 
treatiſe of hereditary right was held to be a libel, though it 
contained no reflection upon any part of the then government. 


2. It is a libel if it reflects upon religion, that great baſis of - - 
civil government and ſociety; and it may be both a ſpiritual and 


temporal offenſe, Cro. Fac. 421. 2 Roll. Ar. 78. pl. a. 1Fent. 
293- 3 Keb. 60), ks In 3 Entries 226. there is a 


ſentence to have a paper fixed over the defendant's head, inti- 

mating that he had uttered blaſphemous words tending to the 
ſubverlign of government. There is one Hall now in-cuſtady o m 125 
6 
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on a conviction as for a libel intitled A Sober Reply to the Merry 
Arguments about the Trinity, and Paſeh. 10 Ann. Regina v. Clen« 


don, there was a ſpecial verdict on a libel about the Trinity, 


and it was not made a doubt of in that caſe. | 
3. As to morality. Deſtroying that is deſtroying the peace 


of the government, for government is no more than publick 
order, which is morality. My Lord Chief Juſtice Hale uſed to 
ſay, Chriſtianity is part of the law, and why not Morality too? 
I do not inſiſt that every immoral act is indictable, ſuch as 
telling a lie, or the like; but if it is deſtructive of morality in 
general, if it does, or may, affect all the King's ſubjects, it 
then is an offenſe of a publick nature. And upon this diſ- 
tinction it is, that particular acts of fornication are not puniſh- 
able in the temporal courts, and bawdy-houſes are. In Sir 
Charles Sealey's caſe it was ſaid, that this court is the cu/tom 
morum of the King's ſubjects. 1 Sid. 168. And upon this 
foundation there have been many. proſecutions againſt the 
players for obſcene plays, though they have had intereſt enough 
to get the proceedings ſtayed before judgment, Tremaine's Ent. 


209, 213, 214, 215- 3 vol. State Trials, Lord Grey's caſe. 


Mich. 10 W. 3. Rex v. Hill, the defendant was indicted for 
printing ſome obſcene poems of my Lord Reche/ter's, tending to 
the corruption of youth ; upon which he went abroad, and was 
outlawed ; which he would not have done if his counſel had 


_ thought it no libel. 


The ſpiritual courts puniſh only perſonal ſpiritual defamation 
by words; if it is reduced to writing, it is a temporal offenſe. 
Salk. 552. Me. 627. and it is puniſhable as a libel. My 
Lord Coke in the caſe de libellis ſamo had nothing in view but 
ſcandalous defamatory libels. Libellus is not always to be taken 
as a technical word ; in this caſe it may ſtand as an obſcene 
little book. And as to the caſe of Read, there was no judg- 
ment, but it went off upon the Chief Juſtice's ſaying, Why 
don't you go to the ſpiritual court; which was giving a falſe 
reaſon for that ſudden opinion, now it appears there is no in- 
ſtance of the ſpiritual court's intermeddling, where it is re- 
duced to writing or in print. 


Chief Juſtice, I think this is a caſe of very great co nce, 
though if it was not for the caſe of The Queen v. Read, | 
ſhould make no great difficulty of it. Certainly the ſpiritual 
court has nothing to do with it, if in writing: and if it reflect 
on religion, virtue, or morality, if it tends to diſturb the civil 
order of ſociety, I think it is a temporal offenſe.. I do not 


think libellus is always to be taken as a technical word. Would 
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not trover lie de guodam libells intitulat the New Teſtament, and 


does not the ſpiritual court proceed upon a libel? 
| Forteſeut 1 I own mis is a. great offenſe, but 1 know of no 


law by which we can puniſh it. Common law is common. 


uſage, and where there is no law there can be no tranſgreſſion. 
At common law drunkenneſs, or curſing and ſwearing, were 
not puniſhable ; and yet I do not find the ſpiritual court took 
notice of them. This is but a general ſolicitation of chaſtity, 
and not indictable. Lady Purbeck's caſe was for procuring, 
men and women to meet at her houſe, and held not indictable, 
unleſs there had been particular facts to make it a bawdy-houſe. 
To make it indictable there ſhould be a breach of the peace, or 


ſomething tending to it, of which there is nothing in this caſe. 


A libel is a technical word at common law, and I muſt own 
the caſe of the Queen v. Read fticks with me; for there was a 


rule to arreſt the judgment niit. And in Sir Charles Sedley's 
caſe there was a force in throwing out bottles upon the peo- 


pes N 
Reynolds J. It is much to be lamented if this is not puniſh- 
able; I agree there may be many inſtances, where acts of 
immorality are of ſpiritual cognizance only; but then thoſe 
are particular acts, where the proſecution is pro ſalute animae of 
the offender, and not where they are of a general immoral 
tendency : which I take to be a reaſonable diſtinction. Reads 
caſe is indeed a caſe in point. But I confeſs I ſhould not have 
been of that opinion. Libellus does not ex vi termini import 
defamation, but is to be governed by the epithet which is 
added to it. This is ſurely worſe than Sir Charles Sedley's 
caſe, who only expoſed himſelf to the people then preſent, wha 
might chuſe whether they would look upon him or not; 
whereas this book goes all over the kingdom. Drunkenneſs 
and ſwearing were puniſhable in the ſpiritual court before the 
acts which made them temporal offenſes, and in which the 
juriſdiction of the ſpiritual. court is ſaved. Me 


Probyn J. inclined this to be puniſhable at common law, as 
an offenſe againſt the peace, intending to weaken the bonds 
of civil ſociety, virtue, and morality, But it being a cafe of 
great conſequence, it was ordered to ſtand over for a further 
argument, | | 


And this term Page J. being come into the King's Bench in 
the room of Juſtice Forteſcue, it was to have been ſpoke to by 
Mr. Solicitor General and myſelf, But Curl not having at- 
tended me in time, I acquainted the court I was not prepared: 
and my want of being ready procceding from his own 3 

a | ey 
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Within what 


n what N an action upon an inland bill of exchange brought by the 
time a bill m 


be recited. 


was a temporal offenſe. They ſaid it was plain the force uſed 
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they refuſed to indulge him ts the next term. And in two or 
three days, they gave it as their unanimous opinion, that this 


in Sedley's caſe was but a ſmall: ingredient in the judgment of 
the court, who fined kim 2000 . And if the force was all they 
went upon, there was no oecaſton to talk of the court's being 
cenſor morum of the King's ſubjects. They ſaid if Reads: caſe 
was to be adjudged, they ſnould rule it otherwiſe: and there- 
fore in this cafe they gave judgment for the King, And the 
defendant was afterwards ſet in the pillory, as he well deſerved. 


Gee verſus Brown. 1 


7 
. 


A. Guildhall, coram Eyre C. J. de CK: 1 8 


indorſee againſt the drawer, it appeared the bill was payable 
14 May; that upon a promiſe of payment the indorſee gave 
him to the 18th, from thence to 20th, thence to 24th, and from 
thence to 7th of June, when the acceptor failed. And there 
being no notice to the drawer, the Chief Juſtice held it to be 
the loſs of the indorſee, Strange pro def. yt 
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Sir Robert Raymond, Kur. Lord Chief Fuſtice. 

Si Francis Page, Knut. 144 | 11 20 5 1 
James Reynolds, E; Juſtices. 
Sir Edmund Probyn, Kur. nn 
Sir Philip Yorke, Kut. Attorney General. 

Charles Talbot, E/q; Solicitor General. 
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Lee verſus Welch. ae Mee. "AIR 


HE plaintiff declared in C. B. that the defendant was Leaving out 
| indebted to him in ſo much money for goods fold and ſuper ſe aſſumpfie 
delivered, et fic indebitat' exiftens San fideliter folvere ment by actual 
contentare voller, leaving out in confideratione inde' ſuper ſe dſ L. Laym. 1516, 
mpſit et eidem Willielmo adtunc et ibidem fideliter promiſit, quod, 
Sc. And after judgment by default, it was reverſed on error, | 
there being no promiſe actually laid in the declaration. 1 Lev. 
164. 1 Sid. 246. Strange pro def” in errore. © | 2 


Dominus Rex verſus Channell. 


NDICT MENT againlt the defendant, for that h keep- Indifment lie 
ing a common griſt mi being imployed by William not agaiuita 
Bare to grind three buſhels of wheat, did vi et — illicite nar 
* and detain forty-two pounds weight of the wheat. n the corn, 

ay : 


pon 
murrer judgment was given for the defendant, there being 8. Ca 366. 
© 20 


% 
| no actual force laid, and this a matter of a private nature, for. 
6 which an action would lie. 27 pl. 19. 2 Keb. 391. Trin. 
2125, 1130 3 Geo. Rex v. Belſon, Moo ˖˙˖•˙·r»» ͤ ͤ— 7 
Wilſon verſus Poulter. 
In Middleſex, coram Raymond C. F. 

| No parol evi- N trover the defendant was charged with his confeſſion in a 
4151 a depoſition taken before commiſſioners of bankrupt, and 


Barnard. B. R. the Chief Juſtice refuſed to let the defendant into any parol evi- 
77. dence to explain it. BE 6 


Between the Pariſhes of Biſhops Hatfield and St. Peters in 
3 | | St. Albans.. . 

RDER of two juſtices to remove a man and his wife 

and their daughter from Hatfield to St. Peters. Upon 

the ſervice is. appeal to the ſeſſions, they ſtate the caſe ſpecially: that 3 Auguft, 
2 Seſſ. Caf. 136. | 

| 1725, Henry Langley was hired in St. Peters by Mr. Arnold 

(who had no ſettlement there) for one year, to ſerve as his 

huntſman ; that Mr. Arnold had a dog-kennel in St. Peters, 

; Where Langley was dieted and ſerved the year: but inaſmuch 

as Arnold himſelf had no ſettlement there, they vacate the 

Fol. 197, 198. order which ſent him to St. Peters. Et per curiam, The order 

of ſeſſions muſt be quaſhed, for this is exactly the caſe of the 


Hired fervantis 
ſettled where 


x Stra. 28. ſervant employed on the road to look after ſtage-horſes be- 
longing to one who lived elſewhere ; and yet the ſettlement 
was adjudged to be where the ſervice was. Strange pro St. 
P lers. | . 6 b 

Dominus Rex verſus Edwardum Elwell, Bart 

Where there is E was brought up upon a habeas corpus, with a return of 


iQion the - urn 
Ns as the cauſe of his commitment, which was upon a conviction 


diſcharge on the Of forcible entry and detainer. And it being moved to diſcharge 
warrant of com- bim upon exceptions to the commitment; the court refuſedto 
cout having the enter into the conſideration of them, till the conviction was 

But by conſent be 


conviction be- likewiſe regularly removed before them. 


fore them. was bailed in the mean time. And 
L. Raym. 1514. ns” 


B. E. cannot This term, the conviction being before the court, it appeared 


Cd that there was no fine ſet by the juſtices, and it was therefore 
2 2 moved to be quaſhed. N It was agreed on both ſides, that there 
Barnard. K. . ould be a fine; but it was inſiſted, that it being now before 
38, 35 f | ©. the 


V. 


per curiam, We are not to execute the judgment of an inferior 


the nature of the force are the propereſt judges what ſine to 
ſet; and though a certiorari ſhould come, before the fine is 


their judgment by ſetting one. Lambert indeed was of opinion, 
that the juſtices could not ſet the ſine at all; but upon what 
foundation, we can never imagine. The juſtices are not bound 
to do it upon the ſpot, but may take a reaſonable time to con- 
ſider of the ſine; but then they cannot commit the party, 


at the commitment is to be till he has paid the fine. The 
conviction muſt be quaſhed, and the defendant diſcharged. 
2 All.... ien 


the King's Bench by a certiorari, they might ſet the fine. Sed 
court, The conviction is to be upon view, and they vyho vie ye 


ſet; yet it would be no contempt in the juſtices to compleat 


whilſt they conſider of the fine? becauſe by the words of the 
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Sir Francis Page, Kut. | E 
James Reynolds, Eſquire, Juſtices. 
Sir Edmund Probyn, Knut. 

Sir Philip Yorke, Knut. Attorney General. 

Charles Talbot, E/q; Solicitor General. | 
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In OLD ; if replevin the defendant avowed for rent, and ſhewed that 


commencement A. habens titulum, demiſed to him, and that he made a 
. under-leaſe to the plaintiff, And on demurrer, it was re- 
ſhewyn. 


| ſolved to be ill, according to the caſe of Scilly v. Daly, Sal. 
Sou Geo. 3. 562. 3 Lev. 193. 5 Co. 1. And judgment was given fot 
1 — K. 


B. the plaintiff, 


Crutchheld verſus Scott. 


Money may be HE queſtion was, whether in an action by an executd 

our melon the defendant ſhould be allowed to bring money int 

of an executor. court. And on conſideration it was held he might, and th 

Barnard, K. B. cher effect of it would be, nt to make the executar pay, be 

47+ only loſe his ſubſequent coſts. © Mich. 3 Ges. 1. Baker v. Tus 
. beruill, allowed ſo to do. 8 7 


ww re us > he 


Wilki 
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py oper court made the defendant pay coſts for not going Defendant pays 
, . - — | coſts for not try- 

n . trial by ous according to notice. | S 
; * * 


- * #Bvans verſus Higgs. 


GEE ANGE moved to diſcharge the defendant out of exe- 7 Ann. c. 12. 
cution, as being an ambaſſador's ſervant, - viz, his Engliþ e pg 
ſecretary. And it was objected, he did not he in the houſe ; L. Raym. 1524 
and the words of 7 Ann. c. 12. are domeſtick ſervants. Sed per | 
curiam, The nature of his employment requires his attendance 
at the houſe, and it is not neceflary he ſhould lie there. And 
the general words all writs and proceſſes ſhall be void, take in 
this caſe, and therefore the execution mult be ſet aſide. 


Hil. 4 Geo. 2. Widmore v. Alvarez. | In the cafe of the Fitzgib. 200, 
French ambaſſador, it was ruled, that the perfor need | 
not lie in the houſe, but he muſt do ſome actual ſervice 
there. | DAP . 


Lancaſter verſus French. 


— = HE plaintiff being a carpenter, brought an action for Words not ac; 
| theſe words, He has charged Mr. Andrews for forty 1 39 
by work, and received the money for the work, that might pl. 24- 5 

* have been done in ten days, and he is a rogue for his pains.” 3 Mod: 39% 


After verdict for the plaintiff the judgment was arreſted, the 694 


| that words not being actionable, | 
Je u | | 85 
as fe- 5 ; ' ; | 
$a. Dominus Rex verſus Epiſcopum Cheſter. 7 „ 


en fot : 3 
rr gegn. . the biſhop as mg Man- 9 | 

; efter college, to it a chaplain. The biſhop re- en enk 

turns, be by the royal foundation, he is appointed viſitor, = ne Ty 

And upon argument it was objected, that though a mandamus Cited in An- 

will not lie where there is a viſitor free from any objection; l 55 
yet here the two offices being in the ſame perſon, he cannot 52. ESE 2 
gies viſit himſelf ; and no caſe can be ſhewn, where the founder * Bur» Reps 

10 th has once granted the whole out of him, and on ſuch a tem- | | 
ay, e Prey ſuſpenſion, it bas reſulted back. ED: 


8 | I | 
3F 2 Et a 


ing thereon. 
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Et per curiam, It is plain he cannot viſit now, becauſe his | 


power is ſuſpended. And theſe are powers that may ceaſe, and 
revive, without inconvenience ; fince there is this court to 
reſort to. In a lay corporation, the founder and his heirs are 
viſitors : in a ſpiritual one, the juriſdiction is here; unleſs 
0 there be an expreſs viſitor appointed. The ground of our 
i ee interpoſing in this caſe is, that at preſent there is no other 
1991. and viſitatorial power in being. A peremptory mandamus was 
Rayner's read- granted. Vide 2 Geo. 2. c. 29. | 


The caſe of the Conſtables of Limington. | * 


Se ſſions cannot HEY were choſen and ſworn in at the leet; and the 
ö 9 dg | fſeffions, on pretence that the election was not made ac- 
at the let. Cording to the particular uſage of the place, made an order to 
"DR diſcharge the appointment. And now the order of ſeſſions was 

quaſhed, for at common law they had nothing to do with the 
Salk. 175 election of conſtables, and the 13 & 14 Car. 2. c. 12. gives 


Tone ene, em only in the caſe of death or removal within the year. 


Shaw verſus Weigh. 
Mich. 9 Geo. rot. 108. 


Deriſe of lands ON Not guilty in ejectment for lands in the county oi 
n Flint, on a trial at the grand ſeſſions, the jury find this 
ments to A. and . . \ + . 
B. in truſt for ſpecial verdict. } 1 N 


others in tail and | , 105 rh 
bete e That Thomas Ravenſcreft being ſeiſed in fee of the premilles 
truſtees, though IN queſtion, by his will dated in Aug 1675, deviſed the ſame 
my be not the to his wife Dorethy for her life, and for her better ſupport, he 
We er alſo deviſed her 5007. to be raiſed by ſale of timber, or dig- 
3 Danv. 173. ging of coal; and after her deceaſe he deviſed the premiſſes 
B Reps" to three truſtees and the ſurvivor of them, in truſt for his two 
3. liſters Anne Lunsford and Dorothy Evatt, equally between them, 
itagid. . during their natural lives, without committing any manner of 
Eq, br 134 waſte; provided that whatever part of the 5500 l. ſhould be 
Mod. 253, paid his wife by either of his ſiſters, the ſame ſhall be reim- 
*. burſed to them by getting of coal upon the premiſſes only; 
Naas. K. B. 27 S N J 
1 8 5 and if either of his ſiſters ſhould happen to die leaving iſſue or 
; Gen in An- iſſues of her or their bodies lawfully begotten, then in truſt for 
dm 9+, ſuch iſſue or iſſues of the mother's ſhare, or elſe in truſt for 
4. ce ſurvivor or ſurvivors of them, and their reſpective iſſue or 
iſſues; and if it ſhould happen that both the ſiſters ſhould die 
without iſſue as aforeſaid, and their iſſue or iſſues to die with- 
| 5 out 


Sr 
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wift in tail male, remainder to Ravenſcraſt Gifford (the 
_—_ plaintiff) and the beirs male of his body, with 
ſeveral remainders over. That the deviſor died, and his wife 
entered, and enjoyed for her life ; and on her deceaſe the two 
ſiſters entred and were poſſeſſed. That Anne (one of the ſiſters) 
died without iſſue, and Dorothy Evatt ſurvived her, and gth 
11 1688, levied: a fine, and ſuffered a recovery, to the uſe 
of herſelf in fee. | That John Swift died without iſſue in the 
life of Dorothy Evatt, who is ſince dead allo without iſſue, upon 


the plaintiff, who entred and was poſſeſſed till ejected by the 
defendant : ſed utrum, &c. Et fi pro quer, pro quer”; et ft pro 
def” 7 pro def” * | A + | ' ; | * , 


Upon this ſpecial verdi& judgment was given in the court 
of grand ſeſſions for the defendant. And on error in B. &. 
the general errors are aſſigned. | = 


Before they entred upon the main point, a previous queſ- 
tion was ſtirred by the counſel for the plaintiff, what eſtate the 
truſtees took by virtue of this will: and they contended, that 
though the deviſe was only to them and the ſurvivor of them, 
without the words heirs or for ever, yet the carving out ſo 
many eſtates of inheritance, that were to be ſerved out of 
the truſt, ſhews the intent of the deviſor to give them an eſ- 
tate in fee; ſince nothing elſe could be ſufficient to ſatisfy 

the truſts. And 3 C. 20. b. Cre. Eliz. 204. 2 O. 527. 
6 Co. 16, Salt. 236. were cited, where the word gate car- 
ried a fee; here it is houſes, lands, tenements, and hereditaments, 
Hob. 2. Mo. 873. 1 Ven. ans 2 Fon. 57. 2 Lev. 169. 
But this point was not conteſted by the defendant; and the 
court ſaid it muſt certainly be a fee in them; though if it 
ſhould not, 'the will would have the ſame effect, by the de- 
viſce's taking as upon an immediate deviſe. | | 


whether they were tenants for life or tenants in tail ; which 
had this conſequence, that if they were but tenants for life, the 
fine and recovery, by Dorothy the ſurvivor were no bar; but if 


the plaintiff was barred. 


And Reeve pro quer” argued, that under this will the two 
ſiſters were but tenants for life, with contingent remainders 


3 


out :ſſue or iſſues lawfully to be begotten, then'in truſt for 


whoſe death Ravenſcroft Gifford entred and made the leaſe to 


But the. main queſtion aroſe upon the deviſe to the ſiers, 


to their iſſue in tail. The words of the will are ſtrong for this 

purpoſe ; he deviſes it to them two equally between them dur- 

ing their natural lives without committing any manker of waſte, 

waich ſhews his a” ſhould not have ſuch an eſtate 
3 3 ; ; ' __ 1 
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they were tenants in tail, the remainder over to the leſſor of 


3 * " as 
* 
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5 Tr. Alk. Cited on either ſide. I expect to hear the caſe of King v. 
6 Melling, 1 Ven. 214, 225. cited againſt me; but upon that [ 


Abr. Ca. Eq - 
: 184. 


uſeleſs, if it be conſtrued an eſtate-tail. 
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as would protect them in committing of waſte. - 80 is that 
other clauſe by which the ſiſters are impowered to reimburſe 
themſelves ſo much. of the. 2 as they ſhall pay, by get- 
ting of coals on the premiſſes only; Which power will be 


lere are no expreſs words that give it for more than their 
lives, and it is indiſputable, that in a deed it would be an eſtate 
for life only. But whether it ſnall be carried further in this caſe, 
which is a will, muſt depend upon the authorities that will be 


muſt obſerve, that there was not this clauſe of being puniſh. 
able for waſte. In the caſe of Backbouſe v. Wells, Hil. 12 An. 
in B. R. the deviſe was for and during the term of his natu- 
ral life only, without impeachment of waſte, and after his de- 
ceaſe to the iſſue male of his body: and it was reſolved, that 
this was but an eſtate for life, firſt, becauſe af the word onh 
that was added, and in the next place on account of tht 
clauſe of being diſpuniſhable of waſte, which the court ſaid 
* ouſted all pretence of an eſtate-tail, and was much ſtronge: 
than the power to make a jointure in Xing v. Melling, for that 
Was of ſervice even after the deviſe was conſtrued to be : 
tail, by enabling the deviſee to make a jointure without ſuſ- 


fering a recovery. 


In the caſe of Loddington v. Lime, 3 Lev. 432: there was no 
the word only, but without impeachment of waſte was in, and 
governed the reſolution that made it but an for life. 


And that which makes this conſtruction the more reaſon- 
able is, that the remainders over to Swift, and the leſſor af 
the plaintiff, are conceived in the proper terms to make it a 
eſtate-tail in them. It is to Fobn Swift and the heirs male d 
his body lawfully begotten, and for want of ſuch iſſue to R- 
venſcroft Gifford and the heirs male of his body, with remain- 
ders over. Now can it be imagined, that the deviſor did not 
intend to paſs different intereſts, when he made uſe of ſuch 
different expreſſions? It proves, in my apprehenſion, that be 
knew what words were moſt proper to carry an eftate-tal, 


and that where he did not intend to a tail, he has 10 
uſed them. ag 5 | 


The words ſurvivor or ſurvivors of them muſt relate to th& 
iſſue, and not to the ſiſters, becauſe he makes uſe of the pli- 
ral number, and there can be no ſurvivors out of two ſiſters. 


He made another point, chat if it be conſtrued an eſtate ts, 
yet. the leſſor of the plaintiff will be intitled to a moiety; be- 
Cauſe Anne Lunsford was tenant in common, and died before tt 

| | | recove!) 
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recovery ſuffered by the other ſiſter, the conſequence of which | 
is, that the remainder was veſted in tha leſſor as to a motety. 


Bootle contra argued, that it was an eftate-tail in the fiffers, 
with croſs remainders to their iſſues, That 7/ſve in a will is 
equivalent to heirs of the body will not I believe be diſputed, It 
is always taken to be nomen colleZzivum, and in this ſenſe the 
word exits is uſed in the ſtatute de donis. If then a deviſe to A. 
and his iffue is as ſtrong as a deviſe to him and the heirs of his 
body, let us ſee how it Rand upon the words of this will. Here | 
it is to them two equally to be divided, and if they happen to | \ 
die without iſſue the remainder over: now I do not contend | 
that this is an expreſs deviſe in tail, as in the former caſe Fac 
of a deviſe to A. and the heirs of his body; but it will be ſuf⸗ 
ficient for me, if it be ſuch a deviſe by implication ; as. it was 
conſtrued in the caſe of King v. Ming, which, was a deviſe tg 
A. for life expreſly, and after his deceaſe to ſuch iſſue as he 
mould have of the body of his ſecond wife, (his firſt then being 
alive) and it was held to he an eftate-tail in 4. What difference 
is there between the two caſes? this only, that I can perceive 
(and which makes our cafe the ſtrongeſt) that in that caſe the 
words for life are expreſly mentioned, but in our caſe they are 
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In the caſe of the Attorney General againſt Sutton and Pa- 1P. Will. Rey. | 
man, which was in the houſe of Peers, Hil. 7 Geo. the decree 75+ 
indeed was reverſed as to another point, but as to the follow- 
ing point they agreed with the court below, that a deviſe to 4. en SOM 
and his firſt and ſecond iſſue male, without going any further, | 
was an eſtate-tail. So in the caſe of Langley v. Baldwin in Abr. Ca. Fa. 


Y C. B. 19 May 1707. n a caſe referred from my Lord 185. pl. 29. 
ir» WY Chancellor, the. devite was to his eldeſt fon for ig withour %. 
le d impeachment of waſte, and after his deceaſe to my grandſon 

* for -life without impeachment of waſte, and with a power to 

nai WY make = jointure, and after his deceaſe to his firſt ſon and the , | 


heirs male of his body, and fo as far as a fixth ſon ; and if my 
ſaid grandſon dies without iſſue male, tfen he deviſed it over : 
and the queſtion was, whether the limitation ſtopping at a ſixth 
ſon, and not going on to every other ſon and ſons, and there 
being the clauſe as to -waſte and for making a jointure, it 
ſhould be an eftate-tail in the grandſon : and by the unanimous 
opinion of the court of C. 7. it was reſolved to be an eſtate- 


to the tail: this caſe deſtroys all the ments drawn from the 
ze plu- clauſe againſt e waſte. IE #2: . 


The caſe of Loddington v This ws adjudged GRE | 
| . ged upon the ex- L. Raym. 2 - - 
preſs words, „to Evers Armin for his life, and in cafe he ſhall 205+ doo 
have iſſue male, to ſuch iſſue male and his heirs for ever :” ; 
3F 4 Which 
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which word his related to the iſſue male, and not to Ever: 
Armin and alſo becauſe in the fame will he afterwards, takes 

notice of that iſſue male as the perſon to whom I have given the 
inheritance : there the words (as I ſaid before) were expreſs and 
good ſenſe, but here they are nonſenſical, if they die without iſſue, 
and the iſſue dies without i ur. ee, 


Ass to the other point, by which Mr. Reeve would intitle the 
leſſor to a moiety; he cited Raym. 1555 Sir T. Jones 172. 
that theſe being croſs remainders, and one dying without ilive, 
the fine and recovery by the other would be a bar for the whole. 


Prati Chief Juſtice, I ſay nothing at preſent to be bound by, 
but as thus adviſed I think it a ſtrong point that this is an eſtate 
tail in the ſiſters. I cannot allow this to be a contingent re- 
mainder, it is only a deſcription when the iſſue ſhall take; and 
certainly a deviſe to one and his iſſue, is the ſame as if it had been 
to him and the heirs of his body. In Loddington v. Kime it was 
but a deſignatio perſonae. And as to the other caſes cited by Mr, 
Bootle, I think them exactly the ſame with the preſent caſe. 


Powys Juſtice accord, thst it was an eſtate tail. 


Forteſcue Juſtice, My preſent opinion is, that this is an eſtate 
tail. J/ue is the moſt expreſſive word that could be uſed, be- 
cauſe it extends in infinitum, Loddington v. Kime does not come 
up to this, for his heirs was confined to the firſt, iſſue, and was 
exactly the ſame with heir male in Archer's caſe. The caſe of 
King v. Melling was adjudged to be a trial, becauſe the word 
iſſue did not make a 4.55 perſonae, which is in this caſe. 


Raymond Juſtice, Certainly the adding any clauſe relating to 
waſte can never alter the operation of law, and ſo ſaid my Lord 
Chief Juſtice Hale in that caſe of King v. Melling, Lie may 
in ſome caſes be @ deſignatio e but I ſee nothing in 
this caſe to make it ſo, The uſing the plural number, ſurvivors, 
is the only word that looks that way: if you refer it to the 
two ſiſters, it will ſignify nothing ; but it ſticks with me, that 
it is not applicable to the caſe of two ſiſters only. Per curiam, 
ulterius concilium, | | 


Peach. 11 Geo. it was argued a ſecond time; when Remus 
Juſtice inclined it but an eſtate for life; ſo it ſtood upon 3 
cur ia advi ſare vult till this term: when, | | 


What words in Raymond Chief Juſtice delivered the reſolution of the court, 

SP 88 The term in the delaration being expired, it may be thought 

— 2 87 unneceſſary to deliver our opinions: but as there was Jud: 
8 | 
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t againſt the plaintiff below to pay coſts, and as if that judg- 
2 bee he will be intitled to damages; he has a right 
to be relieved in theſe inſtances, though as to recovering the 
poſſeſſion he is too late. And we are all of opinion, that the 
judgment given below is erroneous, and ought to be reverſed. 


The firſt queſtion that was made was, what eſtate the truſtees 
took by this will, it being only a deviſe to them and the ſur- 
vivor of them, without the words heirs or for ever. Now as to 
this we all think it muſt be conſtrued a deviſe in fee, : becauſe 
otherwiſe it can never ſerve all the truſt eſtates which are carved 
out of it; and whoever reads the will, cannot but be ſatished 
that it was his intent it ſhould be ſo: it is therefore a deviſe in 
fee by implication ; or if it was not, it would come to the ſame 
thing in this caſe, becauſe the deviſees for whom they are in 
truſt would take by way of immediate deyiſe, x Roll. Abr. 611. 
K. 12. 1 + LORE 


The next and principal queſtion was, what eſtate the two 
ſiſters took, whether an eſtate tail, or for life only. If it was 
in tail, then the judgment below was right, and the fine a bar ; 
if it was only for life, then the fine will be no bar, and the 
judgment wrong by which it is ſet up as ſuch. wo 


And we are all of opinion, that the ſiſters took an eftate for 


both from the words and intent of the will. As to the words: 
it is to them during their natural lives, without committing any 
manner of waſte, and theſe are the ſtrongeſt words that can be 
uſed in a will for that purpoſe. As to the intent: 1. The pre- 
cedent deviſe to his wife is in the fame words, and it is plain 
and manifeſt he intended ſhe ſhould have it but for life- 2. The 
proviſo for raiſing the 5001. is a ſtrong argument he meant they 


A 


timber, or dig what coals they pleaſed; and it is obſervable, 
that he has given the two ſiſters ſeſs power in that reſpect, than 
he gave his wife ; for the wife eould raiſe the money by ſale of 
timber or digging of coal, but the ſiſters are to raiſe it by getting 
of coal only. 3. It is very obſervable, that the iſſue of the two 
fiſters have not this power given them; which ſhews he knew, 
the general power they would have as tenants in tail did not need 
to have ſuch a clauſe added for them. 4 The clauſe by which 
he reſtrains his ſiſters from committing waſte is an s. of 
his intent to give it but for life. 5. The words and if either of my 
Alters happen to die leaving iſſue, then in triſſt for ſuch iſſue, do not 
make ſue a word of limitation, but only a deſgnatio perſona, he 
intended ſhould take after his ſiſters. The word iſue has not 


2 


life only, with contingent remainders to their children; and this 


ſhould take only for life; for if it was in tail, they might fell 


one determinate ſenſe, in which it is to be taken in all caſes, 
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no not in a common law conveyance, and much leſs in a will, 
where the intent of the party is chiefly to be regarded. If a man 
makes a feoffment to 4. and his iſſue male, this is not an eſtate 
tail in the feoffee, for want of the word herrs. 1 Roft. Abr. 837. 
R. 1. Where iſſue is a word of limitation, it is nomen colletibum, 
but where it is a deſgnatis perſonae, or a word of purchaſe, it is 
not. And though Levinx in his report of the caſe of Loddington 
v. Lime (3 Lev. 435.) takes notice that no judgment was given, 
but the parties accommodated the matter; yet he is fiſtaken in 
that, for Paſab. g W. 3. it was argued ſeriatim by the court, 
and the point determined, that Evers Armin took but for liſe; 
and the determination in Chancery and the Houſe of Lords were 
both conformable to that judgment. e 


The caſe of Bacthouſe v. Well, which was cited at the bar, 
and is entered Trin. 11 Aun. rot. 220. is likewiſe a ſtrong caſe 
in point: for there the court relied very much upon the clauſe 
about impeachment of waſte, to ſhew the intent of the deviſor 
to paſs only an eſtate for life, and to make the word rue a de- 
fignatio perſonae, and not à word of limitation. 


6. The words fervivor or furvivors of them, if they are of any 
uſe, muſt refer to the iſſue, and not to the two ſiſters, out of 
which there can be no ſurvivors ; and ſince they may conſiſt- 
ently with the other words of the will be applied to the iſſue, 
we think they are too material to be rejocteg, and rejected they 
muſt be, unleſs they are fo applied. The word ;/ve may have 
a different conſtruction even in the ſame will: a deviſe to /. 
and his iſſue will make it a word of limitation; but if it be to 
A. for life, and after to his iſſue, and the iſſue or heirs of the 
body of ſuch iſſue; in the firſt part it will be d-/ignatio perſonar, 
and in the fecond'a word of limitation : and that was the opinion 
of the court in both the caſes of Loddington v. Kime and Backhouſe 
v. Wells, where they did not intirely found their judgment upon 
the word only. In 1 Jent. 232. the words of limitation bein 

grafted upon the word heir, was conſtrued to make the 
only a deſignatio perſonae, and ſo was the caſe there mentioned of 
Clark v. Day, but the true name is Cheat v. Day. Cro. Eli. 
313. Ow. 148. Mes. 593. 1 Roll. 832. And though no 
judgment is entered on the roll, yet Moore ſays, the opinion of 
the court was given; and Hale cites it as ſuch in the caſe of 
Kang v. Melling. ö 


And as to that caſe of King v. Melling, it appears to haut 
been ruled with great difficulty, and Hale himſelf was of two 
opinions about it: as it is, it muſt now be taken for law; tho. 
we will not go an inch further, becauſe it is manifeſt, * 


* a 
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ſuch conſtruiops people are let in to cut off intails contrary 
to the intent of the deviſor. And there is this difference be- 
tween that caſe and this, that there was no limitation over to 
the iſſue or heirs of the body of the iſſue, as here; ſo that 
our judgment will not contradich the caſe of King v. Malling. 


And as to the caſes of Langley v. Baldwin and Sutton v. Pa- | 
man, cited by Mr. Bootle, they do not come up to this; for 1 
there it was conſtrued an eſt ate tail by implication upon the : 
apparent intent that the deviſee's family ſhould have it ſo long 
as there was any iſſue, though a limited number of ſons were 
only mentioned in the will. And as to the word only, in the 
caſe of Backhouſe v. Wells, we think the intent of the deviſor 
is as ſtrong, as if the ſame word had been in this will, and 
therefore. that caſe is an authority in point. 


So that upon the whole we are of opinion, that the two ſiſ- 
ters took only an eſtate for life; the conſequence of which 
is, that the fine and recovery, though they were a forfeiture 
of the eſtate for life, could not bar the remainder to the 
leſſor of the plaintiff, againſt whom judgment was given be- 
low, which we think ought to be reverſed, and a judgment 
given for the plaintiff to recover damages, but not the poſſeſſion. 


Afterwards this cauſe went up into the Houſe of Lords, on 
a writ of error brought by William Sparrow and others, and 
was argued by Mr. A and Mr. Beetle to make 
it an eſtate tail, and by Mr. Fazaterley and Mr. Strange to 
make it but an eſtate for life. And all the Judges being ordered 
to attend, took time to conſider of it, And at another day nine 
were of opinion that it was but an eſtate for life, viz. Raymond, 
Price, Page, Reynolds, Hale, Carter, Denton, Probyn and 1 : 
and Eyre, Pengelly and Forteſcue held it an eſtate tail. And pa ot | 
many Lords who were of opinion to affirm being gone away, „5 
the judgment of B. R. was late at night reverſed, upon a di- 
viſion of ten Lords againſt ſeyen, e 
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Matthews verſus Spicer. 


In zfumpſit the -f H FE, plaintiff declared in gſumpſit upon a promiſe made 
ns bn yarn ] 26 March 12 Geo. 1. e pleaded, that 
| * mayal- >, after the promiſe, and before the bill filed, viz. 2 April, 
one in bis ep. he tendered the money. The plaintiff replied, that after 
eation. making the promiſe, ſcilicet 12 February, he filed his bill, &. 
1 Roll. Abr. Dem! inde, and Reeve pro defendente objected, that by the plain- 
Bo. Oo. &,, tiff's own ſhewing he has brought his action before the cauſe 
Cro. Jac. 69. of action accrued ; for the promiſe he declares on is 26 Mart, 


— 5 Rep. and his bill was filed 12 February before. 
arnard. K. B. | | 
1 Sed per curiam, As the plaintiff would not in evidence have 


54 
x Stra. 23. S. P. been confined to the day in his declaration, there is no reaſon 
he ſhould be more e de in pleading. Indeed if this was 
a note, the day would be material, and an eſſential part of 
the agreement, from which he could not vary; but in 
caſe of a common afſump/it,. the day is alleged only for form, 
And chereſore the defendant cannot confine the plaintiff to = 
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iy alleged in the declaration: and upon this diſtinction the 10 Mod. 311. 
_ of fon v. Forcer, Paſeh. 1 Geo. 1. and Cole V. Haw- poorer 311. 
kins, Hil. 3 Ges. 1. were adjudged, The plaintiff had judg- 


Lady Falconbridge verſus Forreſt. 


ation of ſcandalum magnatum the court refuſed to Venue not to bs 
. the = from Middleſex to Chefter, becauſe it was — * = 5 
to ſend it into a county palatine, and there was no inſtance nor in ſeand” 
of doing it in ſuch an action. L. Raym. 1418. * e 


g n | 
80. 


Wright verſus Canning. 


HE writ of error was returnable before any judgment What writ of 
given; and on conſideration it was held to be ſuch a error is not a- 


1 0 mendable. 


fault, as is not amendable by the ſtatute 5 Geo. 1. c. 1g LA. Raym. 1531. 
. Barnard. K. B. 


Muttit verſus Denny. 


N ejectment againſt two defendants, it was faid that 1 Amendment. 
—— e ©. et amovit: And after verdict pro quer's 1 3 n 
moved in arreſt of judgment, and the court held it to be ill. Ax. 48, is con- 
But at another day they ordered it to be amended, though . ea 
there was nothing to amend by; on the authority of Cro, Face 42. 


306. Salk. 48. and then the plaintiff had judgment. 


, . 
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Henriques verſus The Dutch Weſt- India Company. | Ante, 526, 616. 


RROR of the award of execution in C. B. in a ſcire If there be a 
facias againſt bail. The placita is of Eger term 11 Geo. e * 
with an alias prout patet of Hil, before. The ſcire faciat is dme ena | 
returnable in abi. af ene at which day the plaintiffs and fee, it is u- 
defendant both appear by attorney, and imparl to Zffer term. 1 K. vun. iowa. 
And after nul tiel record pleaded, there is judgment quad quer Seq Bitzgid. 1949 / 
perfecerunt recordum, and ſhall have execution for the debt and 8 Mod: 77- 

67. 10s. for damages and coſts they have ſuſtained by the de- 
lay of execution, Upon error the want of warrants of attor- 
ney is aligned, and a certiorari returned, that there are none 8 
either of Eaſter or Hilary term 11 Geo. And then the company * 
come in and allege diminution, and bring up. warrants of om 
Eafter term, the term in the placita, and plead in nullo of 3 


Yatum, 


- 


Strange 


%%% Tuch Ter 2 Ged. 2. 


© Gtainge pro E chat as the ſcire faciar is 
__ Feturnable in term, and then the entry goes on, et meds 


quent warrant in Eaſter term after will not warrant their ap- 
pearance in Hilary term before. And the act for amendment 
of the law requires the warrant of attorney for the plaintiff to 
de entered of the term he declares, which in this caſe is 
Hilary term. 2. The judgment is for 6/. 103. for ag 
and coſts which the plümiig ſuſtained by the delay of exe- 
cution; now at common law there were no coſts in a ſcire 
facias, and the 8 & g . 3. c. 10. which gives coſts on a 
ſeire facias, mentions only coſts of ſuit, but damages for delay 
woof, W:3 of execution are given only on writs of error by 3 H. J. 
855 c. 10. and the entry on writs of error is in this manner, but 
lever in ſcire facias. | 


opinion with them both. But another day Reeve pro 
'  errore as to the firſt objection cited Noke v. Caldecott, Trin. 
8 Geo. ante, 526. where it was held to be good, if there was 2 
warrant of attorney at any time pendente lite; and there it was 
of a term ſubſequent to the placita: whereas here it is of the 
term in the placita. And upon the authority of that caſe the 
court over- ruled the firſt objection. aps F * 


The court upon this ſtate of the odjections were 751 
in 
Tr: 


Juigment re- And as to the ſecond it was not attempted to be fupported: 
veriec. 1» part» but what was contended for was, that the judgment for da- 
refdue. oy mages is a diſtinct judgment, and comes in with a confideratun 
eft etiam; and therefore according to the cafe of Green v. Mal- 
Lill, Ent. 233. ler, Trin. 2 Ann, and Bellew v. Aylmer, Trin. 5 Geo. I. the 
Ame, 13. court held, that it might be reverfed as to the 67. tos. da- 
mages, and affirmed as to the reſt, And the judgment was 
pronounced accordingly. | 


VN. B. 23 April 1730. on error in Parliament the judgment 
of B. R. was affirmed, and 100/. cofts given. TIN ; | 


Caſe of the Bailiffs of Bridgenorth. 


Where a writ is N Mandamus was directed to the two bailiffs ; one of which 
e e "A. was for obeying the writ, and the other would not, not 
—.—— Join in a return. And the court granted an attachment againſt 
| wank books doth, for they ſaid it would be endleſs to try in all caſes which 
| ready to obey. - 2 ug the right, and it would be always uſed for a handle of 


Maylia 


r OOO oO CO” or Ions 


| Trinity Term 2 Geo. 2. 
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| Ar Gildhall, cam Raymond C. . 


b : 


N 28 November, Hall rode out of town, and returned in pat an ad af 
the evening, before which a bailiff bad been at his ſhop bankruptey. | 
to arreſt him: the next morning he ſent for the bailiff, and ; 
told him he went out in order to get the term of the plaintiff, - 

and now the return of the writ was out, if they would take 

out a new writ he would give bail, which was done aceording- 

ly. And this was held to be an act of bankruptcy within 1 Fac. 

1. c. 15. Which ſpeaks of departing from his "houſe with intent, 

and whereby his ereditors may be defeated or delayed from recovering 


| their juſt debts. Strange pro def”. 


Bottomley veyſur Harriſon, | 


RROR of a judgment by default in C. B. in an action What a fuffel- 
E of trover for ſeveral parcels of goods, And Strange ob- 2 in 
jected, that the damages were intire, and as to one parcel of I. Raum. 1 3 
b. goods it was too general, the words being ana parcella ſe- Barnard, 4 
geſtrium, involuerorum et funium, Anglice packeloths, rappers and 5+ C. and f. F. 
cords ; ſo that there is not only the objection to the word parcella, 


which has been held ill; but there is likewiſe an incertainty as 

to what that parcel conſiſts of. Trin. 1 Geo. 1. Kempſter v. , Bac. abr. | 
Nelſon, pro parcella lintei, Anglice childbed linen, and parcella par N 
Auglice writings, was held ill in replevin. 1 * * N 
de ſeptem parcellis panmmni lintei, too general. 2 Lev. 196. he 
— pes likewiſe held ill in 18 pg, Trin. 10 2 trover : 
pro diverſis mePcimoniis, Anglice earthen ware, held ill. OT 


Lee contra. Pearcella in this caſe fignifies a bundle; and 
though formerly theſe exceptions have prevailed, yet of late 
years more general expreſſions have been allowed. Pecia was 


formerly held ill, and yet Hil. 13 Geo. Radiy v. Rudge, trover Ante, p18, 

for a piece of tepee was held well enough, In 1 Lev. 303. aſſump/it 

pro 8 parcella was held good, and it was there ſaid it would 3 
de the ſame in trover. Harford v. Jones, 12 . z. trover for; "AL 
72 ounces of cloves, mace, and nutmegs ; and adjudged. to be * OY 
luffcient, though the particular quantities of each were not ſpe- 151 
cited. Mich. 2 Ann. Thornton v. Barnard. Troyer for ſo 1. Rem 99. 
many ſarcinis, Anglice bundles of flax, and upon motion in arreſt Of 
of judgment it was adjudged for the plaintiff, 


Strange 
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What is neceſſa- 


Trinity Term + Geo. 4. 
Strange replied. As to the caſe in aſiump/it, there was al- 


_— ö W 9 
R 5 * 
2 


— 


ways a greater latitude allowed; and will any man ſay chat 
trover pro divenſis mercimonits, without ſpecifying them, will 
lie? and yet it is every day's experience to declare ſo in aſſumpſit, 


is a certain known 


dity. 


my on claiming 
eonuſance. 


* 


* 


Et per curiam, We are not ſo ſtrict now as formerly : a ſtack 
of hay, a library of books, which are an integer, have been held 


Beſides, the caſe I cited out of 2 Leu. is ſubſequent in time, 
and therefore deſtroys the authority of that caſe, if it had been 
applicable to this: and as to the caſe of the piece of tepee, that 
quantity to people who deal in that commo- 


well; this may be taken to be a bundle, and the plaintiff has 
articulariſed all the ſeveral ſorts of goods of which it conſiſted. 
2 Sid. 175. there is a caſe cited of three packs of linen cloth 


and other goods, and held certain enough; which is more gene - 


ral than this caſe: and the caſe cited of the ſeveral ſorts of ſpices 
goes as far as this. And therefore though all the caſes are not 
to be reconciled, yet ſince there are caſes which will make this 


good, we are of 


ment. 


opinion to hold it well and affirm the judg- 


Mich. 4 Geo. 2. Haſlgrous v. Thomſon. Trover for 50 pecii 


materiae quadratae, Anglice pieces of ſquare timber wood: an 
d. | 


held well on error. And judgment 


were of the Univerſity. and upon the rule to ſhew cauſe it was 
ought to be entered on a roll, and an 


6 ren; that the claim | 
cate ſhould be produced: and of 


davit to verify the certi 
that opinion was the court, and 
it was too late to make a new claim, 


Paternoſter verſus Graham. 


EE Univerſity of . claimed conuſance, and pro- 
duced the certificate of the Chancellor, that the parties 


diſcharged the rule, and then 


Wyatt verſus Winkworth. 


N attachment was granted againſt Rolfe Bayley an attorney, 
for not attending at the aſſizes upon a ſubpo 


ena and ten- 


cer cf ki: charges, whereby the plaintiff was nonſuited. 


2 Geo. 2. attachment 


*. 
g Japbet Crookt's trial. 


againſt one Wyatt for not attend- 


Dominus 


ese. mm 
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Dominus Rex verſus. Brown. 
k * . \ _ * ] 
* # f * *. 1 


. 1 
3 +; r 


| 2% 108 ET ET TO ne 

T PON. an order, of baſtardy it | was ſtated, that the huſ- Order of baftar- 
abſence. the defendant, had had carnal. knowledge. of the wife, | 
and therefore they , adjudge him to be the putative father. 
Et per curiam, That order mult, be. quaſhed, for his lying 

her is not a ſufficient reaſon to 1 


nter him the father ru. 
child: and though the juſtices need notſhew, the grounds. 


they 
go upon, yet if they do, and it appears — ac, 
their order will, be baꝓeue . 
Dominus Rex verſus" Gumley et af? 
ls ad lech N A PALIT © | 


ils ad Þ a ; ven vom 120)! 
JN HE difringas' was returnable die Tunae prox” inden? Qrinden Tais. 
e it was moved in arreſt Ae 4 —_— 
ſhould have been in quinden* Trin', and the dies lunae prox” is a Se 
week after the trial. But upon conſideration and inquiry into 74 : 
the practice both on the crown and plea fide, it was held to be 
right, and that the return day is of the Sunday, though the 
buſineſs is done upon the next day; and fo is Salt. 626. 
- Mod. 250. 1 Show. 60. 80 there was judgment for the 

ng. 5 


\ 


% 


King et ux' verſus Jones. 


T HE plaintiff Jones declared in B. R. againſt Judith Par- 


Ooverture of the 
L nl! upon ſeveral promiſes. She by the name of 2 defendant aſter 
King appears by ener and pleads non aſſumpſit. An 
a verdict for the plaintiff, 


after brought cannot 
ſhe and Edward King bring a writ date che plaia- | 
of error cordm vabis, and aſſign for error, that the has appear- Sorin 


« Raym. 15256 
ed and pleaded as a feme ſole, whereas at the time of her E. ans. K. 1 
pearance and plea 


e was married to the ſaid Edward King. 7e 
The defendant in error pleads, that this Edward King and one 


John Kitſon became bail for her as for a ſeme ſole, and ſo relies 
on it by way of eſtoppel, that they ſhall not be admitted to 
aver againſt the record: to this the plaintiff in error demurs. 
And Strange argued, that the bail put in is by the name of 
King, ſo that the bail-piece is notice to the plaintiff: and be- 
ſides it has been determined in the caſe of Needham'v. Dewai- 
er, Mich. 2 Geo: 1. B. R. that the defendant cannot be 
ſtopped by 


| the act of the bail; and ſo it was allo held in B. R. 
mm. 10 W. 3. Fielding v. Villars. | 


vol. I 


38 


And 


® Trinity Term 2 Geo. 2. 


And as to the coverture, he argued that it could not be 
pleaded in abatement, becauſe it was not ſo at the bringing 
the plaintiff's writ; or if it might, yet her laches in not plead. 
ing it ſhall not deprive the huſband of the benefit of aſſigning 
it for error: and ſo it was held Hil. 4 Geo, 1. B. R. Howard 
v. Sedeemore.'+ And Trin. 12 Am. Gravener v. Stevens, Bri, 
Joinder en action 88. Error . in 1 Roll. Abr. 759. 
pl. 10. it is aſſigned in the very words as here. 


Sed per curiam, This is to abate the plaintiff s writ by the 
act of the defendant, which was never allowed: we muſt take 
it that at the time of bringing the action the defendant was 4 
feme ſole, becauſe they pretend to carry it back no farther than 
the appearance, And plaintiffs would be in a fine condition, 
if, after they have arreſted a woman, ſhe ſhall be allowed to 
overthrow. their proceedings by a ſubſequent marriage. The 
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Barr verſus Satchwell. 


SCIRE facies was returnable on the general return Where u fi 
day (which was Sunday) and not ſerved till the Mon- feet is returned 
day. On affidavit whereof Serjeant Whitaker moved to nt wr ir ut 


| ſer i 
ſet it aſide, the ſheriff having returned a ſcire ſeci. Sed * fr want of 2 
is | 


curiam, If that be a falſe return, the defendant will have 
action againſt the ſheriff, But we will not try the truth of 
the return on a motion to ſet aſide the proceedings. 


Parker et al' verſus Godin, 


CATUR a bankrupt at the time of his going off left. ſome what meddling 

plate with his wife, who, in order to raiſe money upon it, with the effects 

delivered it to her ſeryant, who went alopg with'the defendant —— 1 
to the door of Mr. Woodward the banker, and there the de- 
tendant took the plate into his hands and went into the ſhop and 
el mas pawned it in his own name, gave his own note to repay the 
money, and immediately upon receipt of it went back to the 


5 


- 


$14 Michaelmas Term 2 Geo. 2. ; 


bankrupt's wife, and delivered the money to her. And in 


m— * 


acted only as a friend, an that it would be hard to Puniſh 
him) found a verdict for the defendant. But upon application 


to the court a new trial was granted, upon che foot of its be- | 
ing an actual converſion in the e | 
he did not apply the money to his own uſe, And upon 2 ; 
ſecond trial the plaintiff obtained a verdict for the value of the 
plate. 7 OE ra 2h 3 
i” 24444 489 ieee | 
N. B. A difficulty aroſe upon the motion for a new trial, , 
Which was this. There were other things beſides plate in the p 
declaration, .and as to th e verdict pro def” was, right; 
arid\yet a net trial et bo upon the whole. But on 1 
conſideration thę court held x could be no real to, refuſe ! 
a new trial, for} if the merits"as to + other things were 4 
with the\defendant, it would, be found [jor him as ta them. 
But it was eed on all hands, 200 one Aachdan be T 
acquitted, and other. Found guilcy, chat defendant CAN, have 1 
oO) ee eee CHAT <7 pl 
Wa Bridges ve Milliamſon. ele » 


1 3 condition of a bond was to pay 40 l. by 5 jr | 
ſe. 13. + andthe defendant .had. Jeave_to bring the 1. 
Bringing money rears of the 51. fer annum into court on the act for amend- be 
into court. 
Vil. ce 2. ment of the law. Ante, 515. contra. Strange pro def. FE 
Mayne v. Semner the court made the ſame rule to bib in daly the af 3 Bur. Rep. 1370. accor!s on 
But 3 Stra. 51 f. Cut. plai 
> «oor mans noms 212 100 iert e ron ach tt A AY 7 it. 
K | „ach i, $499 0 man verſus Barber. „„ with Fa | 
1 5 . 5 5 5 | a G7 EY Mr \ k 5514 ot" * 1 , 11 87, "F® 77 12 * " 
Offer matt o * 2 . En FOE 444i + 42 ; / 
e age N. mean a abrigdge the wargen of che Ft pret 
rd b ll. it was heldthat if;a habeas. corpus is brought, he mul 
p# : . f N * 2 1 „ „ 1 N nat 
ben it, though the party,getuſes to pay his fees,z, for he ha » 7, 
remedy foam e 513 abs it Cc eis 4 fte NG 21 ad lign 
h 
Moore verſus Jones. 
f 20 82 2 * ** 71 . . : 
9 J RROR of a judgment in & B. th lan action of cow Ro: 
e wn LN nagt, wherein the, plaintiff declared that the | defend f Bur 
import a deed. . per G, viptum ſuum ſactum apud W/m" conceſſet to W ſeri 
8 89 i» plaintiff an annuity m cenſilio impendendo, and aſhgns the bread ae 
$1, in non-payient for A; certain time. Upon erz which, was BBW e 
out. inlet yerba, and concluded with, In .uitnes, uber Nees 
have-hexeunts ſet my hand and ſcal; che defendant pleaded, f ; 


during tliat time the. plaintiff gave no; counſcl; and on dem, 
rer here was judgment by default for want of a joinder, 
in B. K. general errors aſſigned. | 
Rabin 


Michgelmas Ferm g. Gepa 
TTV 
in his declaration intitled himſelf to an action f covenant, it 
not being ſhewyn that the grant was by deed, without Which 


4 


and the word fam here maſt be 
taken to be an adjective, to make ſenſe of the words apud 
IW:/tm : an afſumpſit indeed might lie upon ſuch a writing. Gro. 
E. 117, 571. 3 L.. 

Huſſey contra. The eyer muſt. be taken as part of the declara- 


tion, and by that it appears there was a ſealing. Ihe words 
contenit et concgſſt imply a deed. 2 Ven. 106. 150. Pan. 173. 


Here is no /igillo juo figullat' ; 


Go. Car. 209. , Cro, Fac. 420. Gro, El. 237 2 Luttu. 1667, 
In 5 C. 51. 6, it is ſaid, a penſion cannot be without a deed; 
and why. then ſhall, not it be implied of an annuity ? Pa. 8 Gen. 


— ,. 


The word conventio is a technical word, and the Regiſter. is only 
quod teneat conventionem. The cyer may be taken either as part of 
the declaration or plea. Cro. Fac. 679, Curthew 513. And the 
plea of non impendidit conſilium admits the deeds fa tar, that in 
evidence it need not be proved. Cre. Fac. 682, 124. Cro. 
Car. 209. | 4 


« 
— 


C. J. None of the caſes come up to this, where the word 
fattum by being joined to apud: h renders: it impaſſble to 
be taken as a ſuuſtantivæ. Conuenit in a declaration wouid never 
do alone; and though it is alone in the Rygitery vet that is 
only a ſhort deſcription of the nature of the cauſe, tobe ex- 
plained more at large when the plaintiff comes to count upon 
it. I do not ſee the ples has made it go.. 

** * e Wi 5 
Page J. If ſcriptum does not ſignify a deed, (as no body will 
pretend it does) here is nothing elſe to import it: the ozer does 
nat prove it was actually ſealed, for every body. knows the words 
In witneſs, &c. are in the inſtrument, before it is ſo much as 
ligned by the party. And indeed ver of a Raling was never 
heard of before. | 


Regis J. Þthink this deelaration is not to be maintained; 


2 Anciently the words ſigillatum et deliberatum were required. 
os But now it is held well enough to call it factum, indentura, 
bread ſeriptum indentatum, wich” imply the circutnſtances of ſealing 
11 and delivery, A conceſſit ſolvere lies in Briftal, and yet the word 


dl conceſſit does not imply a deed. Nor is there any thing in the 
. thi plea which makes the declaration to be better than upon the 


face of it, | | 


covenant; will not Jie: 3 Leon. 192». Cm., Car, 180, 209. 


4 Leon. 173,175. 2 Koll. Rep. 228. 1 Dutw. 333. Geb. 1335. 


Atkinſon v. Coatjworth,. fer indenturum convenit was held. good, Ante, 512. i 
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| N J. Ido not think convenit a better word than promiſe, 
for if the circumſtances of ſealing and delivery were ſhewn, pro- 
miſit would be well enough. 
make it to be a deed, and there is 3 elſe left to imply it. 


e word ſcriptum alone will not 


* 


Et per curiam, The judgment was reverſed, 


Dominus Rex verſus Robertum Hales. 


In what caſes of M R. Attorney moved for a trial at bar on an information 
the crown a filed by him for forgery. But it not being carried on 
1 at the expence of the crown, but of a private proſecutor, the 


Barnard. K. B. court held that he muſt make out the uſual requilites to bring it 


75 der to the bar, So the motion was denied. And at another 
his trial, fre day Mr. Attorney moved on an authority from the King to 
St. Tri. IX. proſecute, and it was granted as of right to the King in his 


55 own cauſe. And in Hi, ſequen it was tried, and the defendant 

convicted, And in Trin. 5 hol being called to judgment, he 
produced a pardon, which was allowed ; and being only for a 
miſdemeanor, he was not put to go to the bar, or plead it 


upon his knees, 


7 


Smith verſus Maſon, 


Aae HE defendant was ſued by the addition of gentleman; 


Fr. [ and pleaded in abatement, that he was 2 merchant and 
not,a gentleman. And on demurrer a reſpondes duſter was 
awarded, For the plaintiff has his election to ſue him either 
by a name of degree or myſtery, and the plea in abatement 
ſhould give the plaintiff a better writ as to that particular ſort 
of addition whereon he chuſes to proceed. | 

9 Dominus Rex verſus Upton, "IE 

Indictment lies FTER a verdict pro Rege on an indiftment for uſury; 

ala for a Strange moved in arreſt of judgment, that they had only 

nenn Jaid a corrupt agreement, without any loan or taking exceſlive 

Barnard, K. B. intereſt. in purſuance of it. And the judgment was arretied, 

2 Seſſ. Caf. 247, . 1 
Garnam yerſus Bennett. | 

Where maſter N a motion for a new trial, it was held, that prima fac 

nents ( de repairer of fp has tis daten fue he aſe 

liable for repairs, Who employs him, or the owners: but if he undertakes it on 


ſpecial promiſe from either, the other is diſcharged, 
Ereſkine 
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TN caſe upon a bill of exchange againſt the acceptor, it 3 An. n. 
was 1 generally, guad acceptauit. And on demurrer —— 
to the declaration exception was taken, that by 3 Ann. c. 9. of a bill w in 


the acceptance muſt be in writing, and thereſore this ought to 9 


be alleged to be ſo. Sed per curiam, Acceptauis is enough, and 1542. 
if writing is neceſſary, it will be implied. Beſides the writ- Barnard, K. B. 


ing required by the ſtatute is only in order to make the 2 
drawer liable to damages and coſts. The plaintiff muſt have 
judgment. | | M rg ak ett 


Sd LE” —_—_— 


The Caſe of Landen Jones. 


) 
> . 8 " 1 - 
E was committed for a contempt, and moved to have One committed 
b the benefit of the rules, which was denied. And Trin. 99 — 8. 
I equen” Capt. Hayes who was in execution for a forgery, and beneft of che 
, was to lie a year according to the ſtatute, made the ſame m_ 
motion, and had the ſame anſwer. | 8 2 

| Palmer verſus Ekins. | 
F no ry 
nd Intr' Trin. 11 Geo. 1. rot. 347- 
. 8 
her OVENANT by the plaintiff as of Jobn Palmer; What amounts 
2 and declares that 27 March 1716. J. P. was ſeiſed in'fee i? 5 $454it in 


of the demiſed premiſſes, and by indenture between him and La. Raym. 
the defendant he the ſame day demiſed to the defendant, to 2555 

hold from Lady-4ay before for twelve years, at 18 J. per annum, «1-62 W th 
payable quarterly ; that defendant covenanted to pay the rent, 

and entered and enjoyed the houſe to Lady-day before bringing 

the action: that John Palmer being ſeiſed of the reverſion, 22 


& 23 November 10 Geo. by indentures of leaſe and releaſe be- 
only tween him and the plaintiff ſold the reverſion to the plain- 
{hve tiff and his heirs, of which the defendant had notice, and 


then aſſigns the breach in non-payment of rent. The de- 
| fendant, proteſtando that John Palmer did not demiſe, for plea 
ſays, that 19 November 1706, the ſaid John Palmer was ſeiſed 
in fee of the demiſed premifles, and by leaſe and releaſe of 19 
& 20 November 1706, ſold the ſame to John Brag and his heirs; 
and traverſes, that at any time after the date of the laſt men- 
tioned releaſe Jahn Palmer was ſeiſed in fee as the plaiutiff has 
alleged. To this plea the plaintiff demurred generally; and the 


3G 4 deſendant 


Where eftoppel 
appears on the 
record, it need 


not be replied, 


Ante, 610, 


defendant joined in demurrer. And after ſeveral arguments at 


the bar, theſe points were reſolyed by the court. 
1. That the demiſe being by indenture, the defendant could 


not plead” ni! habuit in tenementis : and indeed” this point was not 


difpated by the counſel on either ſide, but was taken for grant- 


ed throughout the argument of the caſe, _ 


2. That the'defendant's ples was a ſpecial nil habuit in tre- 


mentis, and was therefore no more to be received than a gene- 
ral one: the plea is of a ſeiſin in fee in Brag ten years before the 


demiſe to the defendant : that fee being alleged muſt in plead- 


Ing be taken to continue, unleſs the contrary appears : nothing 


appears to the contrary; and conſequently it is ſaying that 

ohn Palmer had no 5 5M in the premiſſes at the time of the 
demiſe, the whole eſtate in law being inan other. Beſides, there 
is no room to ſuppoſe a reconveyance from Brag, becauſe the 
defendant has alleged in the traverſe, that after John Palmer had 


once parted with the eſtate out of him, he was never after 


ſeiſed, * Lk: 3 


3. That this eſtoppel needed not to be replied, but might be 
taken advantage of upon a demurrer; and that has been the 
uſual way of anſwering the plea of nil habuit in tenementit, Salk, 
277. And fo is the general rule of pleading in C. Litt. 303, 
ſo it was done in Cre. Eliz. 362. and in the cafe of Skipwith 
v. Green, Mich. 11 Geo, in B. R. . 


An aſſignee my 4. That though the plaintiff was an aſſignee; he might take 


take advantage 
of an eſtoppel 


adyantage of the eſtoppel, for it runs with the land. Co. Lin, 
152. 4 Co, 53- Salk. 276. 1 Roll. Abr. 868, L. 2 


5. That this was ill on a genetal demurrer. And, 


6. That if the plea did not amount to nil hahwit in tenemen- 
tit, yet it would be ill on account of the generality of the tra- 
verſe, which ties up the plaintiff to prove the eſtate alleged in 
the declaration, en any other eſtate; would do; even a diſ- 
ſeiſin ayould do in this caſe, where it appears the tenant en- 
joyed under the leaſe, 2. ent. 67. And it is no anſwer to 
ſay, that the defendant has traverſed in the words of the de- 
elaratjon; for unleſs it be materially alleged, he is not to 
follow it. And ſo it was determined in this court in the caſe 
of Colborne v. Stockdale, ante, 493. The plaintiff intiff had judgment. 
Strange pro quer 28 8 | 
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. ; Idem verſus Waller. 2 ; | 4 


H E plaintiff declared upon a promiſſory note, by which A joint ot fe. 

the defendant and one A. B. conjunctim aut ſeparatim pro- veral note ho 

miſed to pay. There was a verdict and judgment in C. B. A p 
for the plaintiff, But upon error the judgment was reverſed 2 Ld. Raym. 
for want of the plaintiffs ſhewitig a'title to bring a ſeparite . 5 
5 


— 4 


„ 


action againſt one of the makers of the note, for by the preſent 


1 declaration he only ſays he has this or ſome other cauſe of. 
: Bowers verſus Mann, * 
0 | 1 . 
0 N error e C. B. the placita was of Mich, 13 Geo, and the Erron are not 
7 5 judgment was of the ſame term: the writ of error Was verified by x 
teſted 18 O#? primo Gee. ſecundi, and the afſigntnent of errors (roars cr 
F was of the Trinity term following; to verify the error as to of error. 
X want of an original, the plaintiff took out à certiorari, teſte, LA. Raym. 
a 21 June 1 Geo, 2. upon which there was a return, that there 8“ 
. was no original ; and the defendant in error upon that plead- 
3! ng in nulla eft erratum, Strange pro defendente in errore ob- 
th jected, that the error was not menos for the late King died 
11 June, and therefore the teffe of the certiorari being the 
21 of June primo of the preſent King, and the writ, of error 
ke in Ofober prima, makes it to be four months before the bring- 
itt, ing the, writ of errorg.and a year before aſſignment of errors : 
| the conſequence of which is, that it cannot be taken as veri- b 
fying the errors; nor indeed to be the certiorari which the * 
court awarded, 8 they awarded one after the error was aflign- | 
» ed, and this appears to be another taken out before, : 
Lin The court thought the objection good, and affirmed the No ſecond core 
Bf. judgment; after they had refuſed. a ſecond certiorari, becauſe it be fk 
1 was in order to reverſe a judgment; according to the caſe of ment. © 
04 Merrifield v, Berry, Ante, 765. : | 
de- | FI enn £ 1176 4031 —_ WF 
o 
15 A* information in natura di quo warrants was moved for No gue war. 
againſt him, upon a forfeiture of a recorder's place, by git Ns * 
not attending ; there being no clauſe in the charter impower- attend. 
25 ing the corporation to remove. Sed fer curiam, If it is an 
tot 


actual forfeiture, he is put, and you may chuſe anctaer : if not, 
| it 
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» See 1 Bur. is but 2 miſdemeanour, and a uo warrants will not lie, | 


Rep- 5:7-  Refides, the * modern opinion has been, that a power of amo- 
ſolemnly ad- tion is incident to the corporation: though Bag's caſe ſeems 
judged;that this contrary. 11 Co. 93- 8 | 

modern opinion 8 | 


| 


ö 
| mT HE plaintiff brought an action againſt the defendant, 
r who was a cuſtom-houſe officer, for ſeizing ſeveral 
cient. hogſheads of French wine, upon pretence of their being lees, 


oy —＋ 1 Which upon an information in the + Exchequer had been de- 

12 Via. Abr. termined againſt the officer. And now upon debate it was 

7% 7 held, that in theſe caſes the officer ſeizes at his peril, and that 
| a probable cauſe is no defenſe, 


; 


8 It appeared on the evidence, that the plaintiff had a partner 
partver muſt be in theſe wines, who was no party to the action. And the 
piradedin abate- Chief Juſtice held, that if it was an Ange it might be taken 
ment. 7. 
| advantage of at the trial, for it would not be the fame con- 
tract; but it ought to be pleaded in abatement in the caſe of 
a tort. | yo | 


© Page verſus Page. In Cane. 


What a lapſed 4A Deviſes to his ſix relations C. D. E. F. G. H. all his 
F. Win. Rep, ' lands, c. and all his perſonal eſtate in truſt, to perform 
489. . his will, and after all theſe things diſcharged, directed that the 
remainder ſhould be equally divided amongſt them, ſhare and 
ſhare alike, and made his ſaid fix relations executors, 


C. one of the legatees died, and then A. the teſtator died. 

. Qrcere, whether the ſhare of C. dying in the life-time of the 

teſtator ſhoul go to the ſurviving reſiduary legatees, as part of 

the reſiduum, or whether, in this caſe, it ſhould go to the next 
of kin of the teſtator, as fo much of his eſtate undiſpoſed, of? 


Mr. Solicitor general argued, that where there ig a lapſed 
legacy, it falls into the reſiduum of the perſonal eſtate gene- 
rally; but here a part of the reſduum itſelf is the lapſed legacy, 
and conſequently undiſpoſed of, and ought to go to the next of 
kin of the teſtator; for the executors are to take nothing 2 
executors, but as reſiduary legatees ; and C. dying in the 
time of the teſtator, his ſhare muſt go according to the ſtatute 
of diſtributions, as uadiſpoſed of. And ſo it was decreed 
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Hilary Term 
2 Georgii 2 Regis. In B. R. 


Sir Robert Raymond, Kut. Lord Chief Fullite. 

Sir Francis Page, Kur. „ 
James Reynolds, Eq; | Puftices. | 

Sir Edmund Probyn, Kut. 5 
Sir Philip Yorke, Knt. Attorney General. 
Charles Talbot, Ei; Solicitor General. 
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Gomez Serra verſus Mu ne. 414 66. 
"73 ? þ 


PON error in debt upon a bond, the bail is to be Upon bonds bail. 

bound in double the penalty recovered; but by che at. ay 

courſe of the court it is ſufficient if they juſtify 'in really due. 
double what is really due. The bail in this caſe, being both Jews allowed to 


Jes wer ae is pur en their hats whls they took te ze in te 


Chancery for a r to the writ of error, on an affidavit chequer Cham- 
that he had a releaſe [ be | 


- ment 


* 


Ly 


ys K * * ee ZZ ͤ TY RR Re oe * : ' * c Wks hls 2h x I 5 * * 
Wa 9 118 To . i - n 2 e . , 41 8 « 
n 4 y 9 * W N ye \ 
2 - : - 7 

»$4 « 1 

: N - 
3% \ C * . 

p J 2 

; iy A 15 | 8 
12 5 | 8 8 . 
f a 1 14 ' 8 
* I 7 2 K 1 by 

- of % 2 
* - 


ment for an error which the party (having given a releaſe) has 
no right to aſſign: Beſides, the notion that they cannot try a 
' releaſe, proceeds from confounding the caſe of a. releaſe of errors 
with that of affigning error in fact, and taking up with a 
wrong reaſon why a man cannot aſſign error in fact, and con- 
' cluding from thence that he ot plead a releaſe. The wrong 
reaſon that has been given is, Mat they" Have no power to 
award a venire to try the error in fact; but the true reaſon is, 
that the ſtatute of Eliz. was only to give a new remedy where 
there was none' before : now before the ſtatute” the King's 
Bench did, and ſtill does, examine their own errors in fact upon 
a writ of error coram vabit; and it never was the intent of the 
ſtatute to take away the. juriſdiction of the King's Bench, but 
only to give a new one in the inſtances where it was wanted. 
Et pro King Lord Chancellor: I think it is a great abſurdity to 
imagine, that the court that is to Hold plea on the writ of error 
ſhould not have power to do juſtice by giving che party the 
benefit of his releaſe: I think they may try the releaſe, and 
award a venire under the ſral of the court of Exchequer ; 
and if they may, I can ſee no reaſon why I ſhould deprive 
the party of the benefit of = trial by a jury, by inquiring into 
the validity of this releaſe upon a motion to ſuperſede the 
writ. I wilt make” no order in the caſe. _ Sang pro quer in 
errore. | 
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Barriſter may PON a motion to change the venue from Middleſex, it 
e. 5 was inſiſted, that the plaintiff was a maſter in chancery, 
14. Rm. 1566. and a barriſter at law, and therefore. had a privilege to lay his 
Barnard. K. B. action in Middleſex ; and a caſe was cited in C. B. Hil. 9 Ge. 
Fitzaib. we Flicks v. Foot,” where it was fo held, and the caſe of Carter v. 
EA Dormer in C. B. Trin. 13 Geo. and Salt, 668. and now upon 

conſideration the court refuſed to change the venue, but de- 

clared they did it on account of his being a barriſter, and not 


as a maſter in-chancery, 
Bowington verſus Parry. 

Laced head can- I N trover for 4 laced head; Strange u ee 
3 court, but was denied 45 A - P devs m 
to court, rt, 1 ade ** „ Ht 

ö * 5 » , 2 1 ; wit net » 
Goodchild verſus Chaworth, ooo 
. Capias ad ſatis, Capias ad ſatisfactendum was taken out againſt bail on 1 


5 faciendum & 


Sin ben % X. Vit of error, and the egurt refuſed to fer” it aſide: 
Barnard. K. k. 1 1 Koll. Ar. 898. is, that it will not lie. Strange for the 
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Ferguſon verſus Cuthbert, © e Heh - 
A Pratibinion was "moved, far a A wit 5 in A r rohibition 
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ber Gur" they axe, 8 charge of incontinence, 0 * Naber | 

en ae att n od. 2% Bi 
Hunter welle Wikkman. 


ALE (defendant pleaded a recovery in . inſtead Where a 
Tags e the platacif abxaine ee 258 
the,plea to che 30 Sed, unleſs yen was given 9 9 * gment; . AY 
[according to.;Garthew 453, 5 7. it being, a recordof the fame 
ca, Ace . ure f, ways lame rule. 
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« tems, 1. give and bequeath to m ee a fm ew 
of 40 l. Lg part of a debt due wy owing; from G. Mar- drraption ofa 
ton ſor rent, "the allowing the charges in getting in the ſame. Abe 

„ ſum, 1. give; the reſt and refigue of what is owing to me ges. Es 
e from ſaid. Adaxton, which is abqut 404. more, to my two . WW, gp 

„ grandions, to be. equally divided. between them, allowing the 4%, 

2 * charges as aforeſaid. And then by a codicil ſhe, ordess. R; 
chat her executors, or whomloever i it ſhould concern, ſhould 

-« take no more of G. Marton than what would 1 * 

« charges of getting in the ſaid debt. 
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Tord (hancellor, It is not: this is a deviſe of a particular ſum 
of money; and the debt is only appointed as the fund; out of 
which it is to ariſe. T. Raym. 335- there is a diſtinction taken 

where a debt is deviſed, the receipt in that caſe by the teſta- 

tor would be an ademption. But where a ſum is deviſed pay- 
able out of a debt, the receipt of that debt is no ademption, 


3 Dominus Rex verſus Roger' Johnſon. 
* Outlowry for 50 2 H defendant in April 1727 was committed to Naga: 
treaſon reverſed. for high treaſon in diminiſhing the coin; and upon 17 


Saag in wich. June, before he was indicted, he made his eſcape : upon 11 


in the year. Fune 1728, he was retaken at Newcaſtle, having during his 

-— 38. abſence, viz. 3 2.2 1727, been indicted for the high treaſon, 

- Barnard, K. B. upon which proceſs iſſued againſt him in order to outlaw him, 

79» 99, 91, 95, and 8 February after (which was the, February before his be- 

Fock. Rep. 46. ing retaken) he was declared qutlawed. He was brought up 

St. Tr. III. to Newgate, and in the beginning of Michaelmas term laſt mov- 

Wh, ont ed for a habeas corpus, by virtue of which he was brought to 

© X, 57% the court, and defired the benefit of a trial, according to; 

6 Z. b. & 11. he: now furrendering himſelf to the Chief 

Juſtice, and offering to traverſe the indictment, having been 

beyond ſea at the time of the outlawry, and being ſtill within 

the year, The outlawry. not being removed, the court ſaid 

they could only make a minute of his prayer, and ordered: 

certiorari to "remove the proceedings from the Old Batley, and 

that the defendant ſhould be brought up again upon the re- 

turn of it. When the certiorari was returned, the court made 

little difficulty of allowing him the benefit of the ſtatute, thoug) 

it was mentioned, but not much inſiſted upon, by Mr. At- 

torney, that it was not a voluntary render, but a compulſory 

recaption, and therefore not within the a&, according to vir 

22 Thomas Armſtrong's caſe, Vol. 3. State Trials 334. But the 

We B, — 2 court ſeemed very unwilling to hear any thing of that caſe; 

allowed at the ſaying it was very hard, when the law had given a man 3 

bar that this caſe year to come in, that by taking him up before the year wi 

1 out the benefit of that law ſhould be taken from him, if be 

Sir T. An- Could bring himſelf within the deſcription of it. Whereupon 
Prong's caſe, be- being aſked what what he had to ſay why execution 

eee not be done upon him; he delivered in a plea in Latin, and 

brought the firſt ingroſſed on parchment ſtampt; ſetting forth that he being 


babeas corpus at 
his own inſtance, and offered at the return to ſurrender to the Chief Juſtice z in the other the babes 
, Corpus was pro Regen in order to have execution awarded. | 


ad 
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Ah ad barram, did ſurrender hiraſelf tc the Chief Jullice, 
and offered to traverſe the indictment; and as to the out- 
lawry be pleaded, that at the time it was pronounced, 
and long before and after, he was reſident beyond ſea out 
of the "Canon of his Mal „ viz. apud Fluſbing in Zea- 
land, under the dominion of the States General, whereby . 
he was diſabled to render himſelf ; and avers the identities of 
his perſon, and the high treaſon for which he was committed 
and indicted and outlawed, and prays judgment, if upon that 
outlawry the court will proceed any farther againſt him. And 
as to the high treaſon he pleads Not guilty. Upon putting in 
this plea Mr. Attorney deſired a copy of it, and time to 
conſider it; and the next day the defendant being brought up 
again, Mr. Attorney objected, that he ſhould not have pleaded 
to the indictment, till his other plea of being beyond ſea was 
determined; and it being taken notice of, that in Sir Thomas , 
Armſtrong's caſe it was pleaded ore tenus at the bar, the court 1 Sid. 72. 
thought it would be better that the defendant ſhould take back Art — 
the plea: and Mr. Attorney conſenting, the plea was delivered : Aa 
back, and he ordered to be brought up again on 25/Novem- 5 
ber, and notice to be given to the ſheriff, to be prepared with , 


a jury. 


a f 44 $05 eo LR . "EB 
It was debated, whether he could not at the fame. time, if 
he was found to be beyond ſea, be called upon to plead to the 
indictment, and try that ifſue alſo at the ſame time: but 
upon conſideration, it was found he could not, becauſe till his 
being beyond ſea was found, he could not plead; and after his 
plea there muſt be fifteen days between the tee and return of 
the venire, it being an iodidhment removed by certiorari... . 


It was debated likewiſe, whether in caſe it was found for 
him as to this plea, the indictment could not be ſent back to 
be tried at the Ou Bailey: but upon looking into the act 
6 H. 8. c. 6. it was found to extend to felons. and murderers... - + 
only, and not to treaſon. i 
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Upon 25th of November he was brought up: and without 
taking any notice of the former proceedings, the outlawry * 
againſt him was read, and he was called upon to know what © 
he had to ſay, why execution ſhould not be awarded : upon 
which he pleaded ore tenus his being beyond ſea at the time of 
the outlawry pronounced; and the Attorney General in/lanter 
replied ore tenus, that he was then within the realm, and tra- 
verſed that he was beyond ſea according to his plea, and offer- 
ed an iſſue upon it; the defendant thereupon ſaid he joined 
iſſue: and the jury came inſtantly to the bar and were ſworn. 

And then Strange pro def” (for it was agreed he was to have 
counſel as to fact and law both, in this collateral iflue, though g. 1 Keb. 244. 
not on the indictment, itſelf, the offenſe as to the coin — 


excepte 


Fer 
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| excepted out of * 3 "of King Kiter 3.) opened the 
iſſue; and ſeveral witneſſes were examined, to prove him 


beyond ſea: and after the A s counſel. had been heard, and 
examined their witneſſes ; the priſoner's counſel replied, and 
afterwards the evidence was ſummed yk and. che Joey" (Found 
| the iſſue for the defendant... 4. 5 


Upon bringing in this endet Gs Abenden » was bent 
arraigned, and pleaded Not guilty. And he was ordered to 
be tried at the bar the next term. Upon the firſt day of which 
the Attorney moved the court to appoint à day for trial; but 
the defendant not being at the bar, the court would make no 
rule, it being a, capital caſe; And he was the next day brought 
to che bar, and then the -time for trial was fixed. and upon 
the evidence the defendant. was acquitted. Rat EY 


e nf 


oe Alt e ee 6d 4 Basen vin Morgan, 


week. —_— Paint ate the 8 of a recoghizance. * bal 
we 0 * * 1 levied not only the money recovered, but ſome. colts, 
— not irichuded in the zudgment, but ſuch as he had really been 
= K. B. put to: and upon motion it was held, that though equitable 
* , coſts may de levied out of the penalty o f a bond, yet it was 
n Fark” to ſuffer 1 it £6, be Gris 7 the bail: and ſo the 
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eg 2 Lort Burringion, oo 


ate Sn brought an action on. bond entered into 

to her huſband by one #/7/dman, under whom the de- 

— — RE fendant claimed, and tie bond was dated 24 unt 169) The 

ſhall be given in, defendant plesded Jejoit ad diem, and relied upon the preſump- 
evidence, though tion, it being after twenty years: to encounter which the plain- 

he pore ny hand tiff at the firſt trial of the cauſe, which was in Thin; 10 Gee. l. 

＋ 2 99 offered ra give in 3 — indorſement _ intereſt 1 — 

the hand of the obligee in the year 1707, which was 

TX Wil Rep years before the Tenth of the GW ger dot Pratt C. J. before 

Now (D)- whom it was tried, being of opinion it ought not to be given 

in evidence, from the danger of letting the obligee make in- 

| .dorſements, which might de done at any time; the plaintiff 

was nonſuit, and e Ps moved the court avainſy the opi- 

nion of the Chief Juſtice : and upon debate the other three 

Judges were of opinion, it ought to have been left to 

the jury; for they might have reaſon to believe it was 

done with the privity of the obligor, and the conſtant prac- 

_ "tice is for the obligee to indorſe the payment of intereſt, 

\, © and that for the fake of the obligor, who is ſaſer 2 _ 


* 
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. 
? [ . 
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The indorſe- 
ment of intereſt 


ee, i” to * returned: we Fe pro quer, | 


diſtir 


8 


| Hilary Term 2 Geo. 2. _ 
jection ariſing, that after a nonſuit the plaintiff was out of 


court, and could not have a new trial, no rule was made, and 
ſhe was left to bring a new action. | 


Accordingly a new action was brought and tried at Guild- 
þa!l before Chief Juſtice Raymond, who ſuffered the indorſe- 
ment to be read, and the jury found for the plaintiff. The 
defendant tendered à bill of exceptions, which was ſealed : 
and after judgment for the plaintiff, a writ of error was brought 
in the Exchequer Chamber, and the bill of exceptions return» 
ed as parcel of the record. And upon argument Chief Juſtice 
Eyre, Chief Baron Pengelly, Denton, Hale and Price were of opi- 
nion to aſfirm; and Carter and Comyns to reverſe. So the 
judgment of B. R. was affirmed this term. 


In February 1730, this judgment was affirmed in Parliament. 


Hil. 13 Geo. 2. B. R. Turner v. Criſp, the Chief Juſtice re- 
fuſed to let the indorſement of a receipt of part of the bond, 
after the preſumption had taken place, to be given in evi- 
dence ; ſaying it differed from this caſe, where the indorſe- 
ment appeared to be made before it could be thought neceſlary 
to be made uſe of to encounter the preſumption. | 5 


Emery verſus Bartlett, 


P ON error out of the court of Litchfield it was object- What muſt be 
ed, that the items of a ſtated account were not laid in- ma, iſle 
fra juriſdiftionem. But the eourt held it enough to lay the ac- —— an in- 
count to be ſtated within the juriſdiction; and that as a venue ferior court. 


was not neceſſary to be laid as to the items, there was no oc- 13 E 


caſion to aver them to have ariſen within the juriſdiction. 128. 

Caſes cited were Davits v. Stanyard, Mich. 3 Ann. for immode- L. Rm. 1040. 
rate riding and whipping a horſe, and held the whipping need 

not be laid infra juriſdictionem. Lutw. 256, 261. 15 E. 4. 4. 

Heb. 88. 1 Saund. 73. All. 72. Sti. 132. 2 Lev. 165. 

2 fon. 47. Med. Ca. 223. The judgment was affirmed. 


White verſus Graham, 


RROR of a judgment . B. in trover for. a parcel of Trover for 2 
15 diamonds, And Strange pro quer in errore would have 2107 mo 
itinguiſhed this from the caſe of ottomley v. Harriſon, which L, Raym. 1530, 
vas trover for a parcel of packcloths, rappers, and cords; Ante, 5g. 


Vor. II. 3 H becauſe 


N 5 
. — 


to be ſeparated, whereas each diamond was diſtinct: and it 
ought to have been brought for ſo many diamonds. + But the 
court thought there was no difference, and affirmed the judg- 
ment. And afterwards on error in Parliament it was likewiſe 
affirmed ex parte, I declining to argue it, 


— 


Dominus Rex verſus Malland. 


12 G. c. 35· NDICTMENT on the ſtatute of the late King, 12 
If no indietment I Geo. x, c. 35. for burning place bricks and ſtock bricks to- 
3 gether. And on demurrer it was objected by Mr. Fazakeriy, 
King muſt be that in this particular inſtance, though a penalty of 205. per 
ſued for in Sca&- thouſand is given, yet there is no appropriation of it, or any 
| CURR Kk. B. method preſcribed in which it ſhall be recovered, though there 
108. is as to all the ret, And upon looking into the act, it appear- 
n ed this offenſe was omitted out of the clauſe, which gave the 
f bricklayers company power to ſue for the penalties, and there- 

fore the court held, that the 205. per thouſand was in the na- 

ture of a debt to the crown, where the unappropriated pe- 

nalty would go, and was ſuable for in a court of revenue, 

and not by indictment. Though Strange cited 1 Mod. 14. 

1 Ven. 63. and inſiſted, that the 20s. ought to be the meaſur 

of the fine upon the indictment. Judicium pro def”. 


Borough of Chriſtchurch. 


Who ought to 


PON a motion for an information in nature of a qv 
take the teſt. 


| warranto againſt the common freemen; it was held 
that they need not be qualified by taking the teſt, for they © 


not exerciſe any office relating to the government of the tow, 
and an information was denied, | 


75 Dominus Rex verſus Woodham. 


Juſtices of pexce U a motion for an information againſt the deſens 
Cannot commit 1 2 * that 1 
Pre il ant, who was a juſtice of peace; it was held * 
the county gaol. perſon in execution in B. R. may be there charged crimin®! 

by a juſtice of peace's warrant. But that no ſuch juſtice c 


take a priſoner of this court out of the cuſtody of the court, a 
ſend him to the county gal. 


Fig 


becauſe that was taken as a bundle of ſeveral things not eaſily 


K. S > > oo. 


Hilary Term 2 Geo. 2. Ms 839 


Field verſus Curtis. 


T was held, that no releaſe could make the bankrupt a wit- Bankrupt can- 


neſs to prove his own act of bankruptcy. not e I 5 


Coleman verſus Sayer. | 
At Guildhall, coram Raymond C. J. 


: Bill was was drawn payable at ſix days fight, and pre S unte what 


ſented and accepted 8th of February, which made it pay * a bill muſt 
dered. 

* — B. 

303. 


able the 14th, and the three days of grace brought it to 
17th, which was a Saturday, and the acceptor ſtopt payment on 
the Tueſday following, before which the bill was not tendered, 
And upon this evidence it was left to the jury, who were of 
opinion, that the drawer was diſcharged at the end of the three 
days of grace, 


ES Geo. 2. c. 19 
* 13. 


'79 relief againſt 
+ t*nant's re- 

; ufing to appear 
and make de- 
f-nce in eject- 
ment. 

enard. K. B. 
128. 


* Which aft 
w 45 certainly oc- 
© i ioned by this 
"412, 3 Bur. 
Reps 1303. by 
5 2. J. Mans- 
a; who alſo 
A, that thi 
& was drawn 
id brought in 
„Sir Fobn 
arge, the 
Az zarter.1 Bur. 
ep. 1292. but 
ere that. 


Eaſter Term 

2 Georgii 2 Regis. In B. R. 

Sir Robert Raymond, Kut. Lord Chief Fuſtice, 
Sir Francis Page, Kut. 


James Reynolds, E; Juſtices. 
Sir Edmund Probyn, Kut. 


Sir Philip Yorke, Kut. Attorney General. 
Charles Talbot, E/q; Solicitor General. 


Goodright verſus Hart et ux'. 


HE defendant, as daughter and heir of the late admin 

Hoſier, brought an ejectment, and recovered, and ws 

put into poſleſſion. The other fide brought an jet 
ment; and Hart and his wife obtained a rule to be made d- 
fendants with the tenants in poſſeſſion, and entred their appeu- 
ance : but the tenants, having been praiſed upon, refuſed u 
appear or make any defence: upon which judgment was ſigne 
againſt the caſual ejector, after a trial at bar had been granted; 
and a writ of poſſeſſion was taken out, and poſſeſſion deliverc 
Hart and his wife, the landlords, moved to ſet it afide, it 
ſiſting that the only reaſon for making the landlord a defens 
ant was to ſecure a trial in all events, and to prevent the . 
nant from betraying the poſſeſſion, But the court refuſed 
ſet aſide the 1 ſaying that the rule was only,“ that 
„ the landlord ſhould be made à defendant unacum the tens 
ein poſſeſſion;” and therefore if they would not ſtand ® 
ſuit, the landlord could not be let in. Quaere tamen : fol 5 
is giving tenants much too great a power; and makes then 
abſolute maſters of the eſtate, and to chuſe their own landio's 
Sce * 11 Geo. 2. c. 19. $13. 


1 


W 
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- The court refuſing to relieve the landlord, he went down | 
into the country, and prevailed with the tenants, on giving 

cher * attorn to him; and then the plaintiff in 

ejectment came and complained to the court, and moved for 

1 new writ of poſſeſſion. But the court refuſed to relieve him, 

there having been a regular execution of the firit writ ; and 

(aid the diſtinction was, that if immediately after the writ had 

been executed, the tenants had attorned; there ſhould have 

been a new writ. But not where the poſſeſſion had continued 

as delivered for above a month, as it had in this caſe, ER * 


Dominus Rex verſus Inhabitantes de Norton in Com' Salop'? 2" 
R. Abney excepted to an order of ſeſſions for diſcharg- Appeal mn? l. 

ing an order of removal, becauſe the juſtices order tobe nex: leg. 
was dated the 21ſt of June, and the ſeſſſons order was not till — a 
Michazlmas ſeſſions following, ſo that Midſummer ſeſſions in- of the order. 


tervened. 


To this it was anſwered, that by the expreſs words of the 13 & 14 Car. 2. 
ſtatute the appeal is to be the next ſeſſions after the parties 1. ſeck. 2. 
find themſelves aggrieved, which is not till the removal: and | 
for ought appears, Michaelmas ſeſſions might be the next ſeſ- 
ſions after the grievance. And fo it was held in the caſe of 
| the pariſhes of Milbroct and St. John's in Southampton, Mich. 


1 Geo, 1. in B. R. To which the court agreed, and the ſeſ- 
hons order was affirmed, | 


mir | 

3 Between the Pariſhes of St. Michael Coſlany in Norwich and 

7 1. St. Matthew's in Ipſwich. 

14 6 PON an order of ſeſſions the caſe was ſpecially ſtated, If a fon cond 


aon a removal of Edmund Williams and Amy his, wife, and up des not 10 
Eimund, Solomon and Amy, their children, from St. Michael's to fache, i , 


father, he gun. 


Se. Matthew's : that Edmund Wilkams the elder, the father of no ſetil: meh in 


1. Edmund Williams removed, was ſettled at Shipton Mallet, and er eee 
; part afterwards removed to Bruton, where he continued twenty Barn d. K B. 
the b years, and had Edmund the ſon born there, whom he bred: up 108. 

fuel in his own trade till nineteen years old, when he left his fa- 


ther and came to Norwich, and married, and had: the three: 
children, That ſince the birth of the children old Edmund the 


5 
110 grandfather gained a ſettlement in Iyſtieh, to which the two 
for th Juſtices removed the family. But the ſeſhons being of opi- 


nion, their ſettlement was not at Itfwich, diſcharged the order. 


zH3. £t 


"$32 Faſter Term 2 Geo. 2. 


Et per cur”, The order of ſeſſions is right. For there is ho 
colour to ſay the ſon and his family were ſettled at Iich, 
where they never were; and this is exactly the fame Caſe as 

that of Ea/twoodhay and HYeſtwoodhay. Ante, 438. 1 


Where an order But then an exception was taken to the order of ſeſſic 

. that it is ſaid to LEP at a ſeſſions held by einem 
 journed kene ſuch a day; and does not ſhew that the ſeſſions commenced 
the ſellon, be. within the time preſcribed by the act: It ſhould have been ad 
een in time. ſoſſonem inchoatam ſuch a day, and held by adjournment after, 


And for this fault the order of ſeſſions was quaſhed, Strange 
pro Ipfwich, . a | 
* 


The Caſe of Bahren and Tuer. 


ee Mandamus was granted to the court of aldermen in Len- 


cl; ay don, to reſtore them to the office of yeoman of the wood. 
Tm wharf, on an affidavit of its being an ancient office and a free- 
hold, | 18 
Bawles verſus Bridges and Mark wick. 


70. fl. 2. c. 1. OVENANT on a deed dated 31 Augu/t 1720, whereby 
0 ay hong bo in conſideration of 4200. paid by the 4 to the de« 
ays notice in writing, to be left at the houſe of the defendant 
Bridges any time in a year, would accept, or cauſe to be ac- 
cepted, 20001. South-ſea ſtock, and all additions and dividends, 
and pay for the ſame on transfer thereof 12, ooo J. with a pro- 
viſo, that if the plaintiff ſhould ſubſcribe in the 200. per cent. 
ſubſcription propoſed to be taken in, and pay what is requiſite 
to the expiration of the contract; the defendants ſhould pay 
the ſame over and above the 12,0007, but if the plaintiff did 
not tender the ſtock and dividends, then the agreement was to 
be void, and the defendants were to retain the 420/, Then 
the plaintif avers, that the company did not take in any ſtock- 
ſubſcription ;' and although on 16 Augu/? 1721, he gave notice 
in writing at the houſe of Bridges, that on the 19th of A 
he would transfer the ſtock and dividends, ac licet he was 
ready at the South-ſea-hoyſe where the books were kept, and 
offered to transfer according to notice; yet the defendants, 
or either of them, did not accept the ſtock, or pay the 12,000/: 
but refuſed, and ftil} do refuſe ſo to do. Dem” inde, et pr 
canſa, that it does not appear what dividends or profits were 
made and tendered, | 3 


And 


fendants, they covenanted, that they or one of them, on three 


 — FF 


U 


pp mn = FD... 


— 


Eaſter Term 2 Geo. 2. 
ä 


And Reeve pro defendente argued, that the declaration was ill 
on that account, for he ought to have ſhewn what they were, 
that the court might ſee he made à tender of all. 2. The 
uſual hours of transferring ſtock are not ſhewn, ſo it does not 
appear he was there the laſt inſtant of time, as he ought to be 
according to the caſe of Lancaſhire. v. Killingwarth, Salk. 623. 


Bootle contra, The dividends and proſits are known and cer- 3 
tain, and the defendants had the ſame opportunity to kn, 
what they were as the plaintiff had. 2 Gro. 171. As to the | 
ſecond exception, he agreed that if it reſted only on the tender, 
the declaration would be ill; but here he ſaid there was an 
actual refuſal, and that is enough, be it at any time of the, 
day: and a great difference there was between a tender hd 
refuſal, and a tender and non- acceptance. 1 . 206. b. 

5 Co. 114. Sed per curiam, The refuſal is not laid as an act 
done by the defendants, but only, as a concluſion: the plaintiff 
draws from the premiſſes: it is not ſaid to be adtunc et ibidem, 
ſo that for any thing appears, it might be at another time 
and place: and the plaintiff muſt preciſely intitle himſelf 
to the action. And as to the firſt objection, the declaration 
1s certainly informal, and it is ſhewn for cauſe of demurrer. 


The plaintiff diſcontinued on payment of coſts. 
Jones verſus Maſon. ; Fu 


A Niſt prius in Middleſex, coram Raymond, Chief Fuſtice. 


OHN Ward of Hackney (who had been convicted for forge- If the witneſs ts 

ry) was a ſubſcribing witneſs to a bond; and on pro- inge bes 
ducing the record of his conviction, the plaintiff was allowed to be confidered 
to prove his hand as if dead. 25 | as dead. 


Evans verſus Thomas. 


1 E roll of the judgment was carried in, in Trinity 1720, New roll orler- 
and docquetted'; but before filed was miſlaid and loft. 4 to be file, che 


fe bei 
And Strange moved for leave to file a new roll, the defendant „ 


a loſt, - 
being dead, and the executrix conſenting : and cited King gui Cited by An. 


tam v. Bolton, ante 119, and Needham v. Grun. And after a 8 * 
rule to ſhew cauſe, it was ordered accordingly, for there being 160, 164. 
2 docquet, it could be no deceit upon purchaſers. LS 
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| Dominus Rex Verſus Wynd et aP. - He) 
pins JNDICTMENT for a riot, and riotoully taking away 
implied In a two water-engines ; after verdi& pro Rege it was moved in 
riot. . B. arreſt of judgment, that there was no vi et armis. 2 Keb. 133. 
1 ent. 265. Sed per curiam, The riotoſe ceperunt, fregerunt et 


2 Beſf. Caf. 13. ert implies a force, and the indictment is well enough. 
: 1 


de 37 Hen. 8. c. 8. Cro. Car. 345, 472. 2 Lev. 221. 
Sti. 12. Tudiciym pro Rege. N 


„ Goodtitle verſus Walton. 


| FjeQtment lies 1 R verdi pro guef in ejectment, the judgment was 


not for a tene · arreſted, becauſe it was for a meſuage, a garden and a 
ment. 


'n tenement, and entire damages; whereas an ejectment de uno 
Barnard. K. B. ä 6 a þ | 
155. tenemento will not lie. Strange pro quer”. 


Dominus Rex verſus Woolſton. 


Chriſtianity is E was convicted on four informations for his blaſphemous 
NN diſcourſes on the miracles of our Saviour. And at- 
2 * . 


2 tempting to move in arreſt of judgment, the court declared 
Fitzgib. 64, they would not ſuffer it to be debated, whether to write againſt 
3 caſe of Chriſtianity in general was not an offenſe puniſhable in the 
— temporal courts at common law : it having been ſettled fo to 
Law, p. 203. be in Taylor's caſe in 1 Vent. 293. 3 Keb. 607, 621. and in 


Pla 7. the caſe of The King v. Hall, ante, 416: They defired it might 
be taken notice of, that they laid their ſtreſs upon the word 
general, and did not intend to include diſputes between learned 
men upon particular controverted points. The next term he 

F was brought up, and fined 25 J. for each of his four diſcourſes, 
to ſuffer a op impriſonment, and to enter into a recogni- 
zance for 


is good behaviour during his life, himſelf in 3000 4. 
and 2000 J. by others. | | 


| Roejindor vent Randolph, 


Of cos on HE writ of error being returnable before judgment 
OY writs given, was quaſhed, and the plaintiff in error paid coſts; 


it appearing to be his fault in uſing the writ after he knew it 
was ſpun out by his own motion in arreſt of judgment. - The 
court ſaid they would have made the defendant in error pay the 


coſts, if it had appeared that he entered continuances on 
to defeat the writ of error. 


Trinity 
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Trinity Term 


3 Georgii 2 Regis. In B. R. 


Sir Robert Raymond, Kur. Lord Chief Fuſtice. . 


Sir Francis Page, Kut. 1 | 
James Reynolds, Eſq;  S Fuſtices. © 
Sir Edmund Probyn, Kut. . 
Sir Philip Yorke, Knt. Attorney General. 
Charles Talbot, E/q; Solicitor General. 


— 


Dominus Rex verſus Lewis. | 


S832 moved for a mandamus to three juſtices of 
peace in Brecon, to take ſecurity on articles of the peace ex- 

hibited againſt the defendant in B. R. and produced an affi- 
davit of his being ſeventy years of age, and unable to trayel ; 


and cited Seymour's caſe, Mich. 6 Ann, and it was granted in 
this caſe, | | | 


NM B. Tris ſeguen', on affidavit of having kept the peace, 


and being unable to come up, the recognizance was diſ- 
charged. - | 


Worral verſus Bent et al', 


the ſecond was laid to be of other lands, it was objected 


* 


en error, that the judgment is only to recover terminum ſuum 
| in the fingular number, is ſufficient, 
in 


Mandamus to 
take ſecurity on 


' - articles. 


Firzgib. $5. 
11. 

. K. B. 

166. 

2 Seſſ. Caf. 68. 


pl. 72. 


* 


* 


FT ER verdict in ejectment on two demiſes, where Where there are 


two demiſes of 
different lands, 
judgment to re- 
cover his 
Fitzgib, $3, 


* * \ 
* 


in the ſingular number, ſo uncertain which. Sed per curiam, 


It is de et in tenementis praed', which reddgndo fingula ſingulis is 
well enough, for there is but one term in each part of the pre- 


miſſes. Judgment affirmed.” "Strange pro defendente in ertare.”” 


3 Rochtſchilt verſus Leibman. 

The fatute of HE plaintiff brought an action upon a bill of exchange, 
2 to which the defendant pleaded the ſtatute of limitations, 
not run agai 


"Aion on bill, and the plaintiff replied himſelf beyond fea, to, which the de- 

' where plaintif fendant demurred. And Reeve objected, that no actions on the 
is beyond ſea» _ cſs are within the proviſo, but actions on the caſe for words: 
and cited Cvo. Car. 245. Show. 98. 3 

Parter contra, Where the words of a ſtatute are general, they 
are to be underſtood in that ſenſe. 10 C. 101. It is impoſ- 
fible to think ſo triſling an action as for words ſhould. be ſaved, 
and not thoſe which are founded on a contract; beſides, it has 
been determined that the proviſo extends to this'cafe. 2 Saum. 
120. 2 Mod. 71. Lutw. 244. Et per curiam, Judgment for 


Dominus Rex verſus Boyles. 


eee NFORMATION in natura de quo warrants againſt the de- 
| kae o, J fendant, to ſhew by what authority he claimed to be bailiff 
14-Raym.1559e Of the ville of Southwold' in the county of Salt. And on de- 
Fitzgib- 32% murrer it was objected by Huſſey, that it doth not appear South- 
voll is any corporation, either by charter or preſcription, fo as 
do make this a uſurpation upon the crown; it may be only a 

| Private office, as bailiff of a manor, for a ville is not a borough, 
and hallſvus is but a ſervant. 2 Cre. 177. Sed per curiam, It is 

ſaid to be an ancient town, and that this is a publick office, an 

office of great truſt and pre-eminence within the town, tangens 

regimen et gubernationem villae praedict', et adminiſtrationem pub- 

' licae juſtitiae infra eandem villam, all which is confeſſed by the 

demurrer. And certainly the ſetting up ſuch an office is 3 

uſurpation. Suppoſe a man ſhould ſet up to preſide at {ſington 

as a publick officer, and have infjgnia carried before him, is 

not he to be puniſhed for this, and have you any other way to 

come at him but by ſuch an information? It is never laid 

otherwiſe than that it is a publick office relating to the admini- 

ſtration of publick juſtice, Fudicium pro Rege. 


o 


Hetherington 
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Hetherington un', &c. verſus Lowthe: 

HE defendant pleaded the privilege: of C. B. and the Plea, refuſed ta 
plaintiff: moved to ſet it aſide, he ſuing as an attorney gd K. B. 
of B. R. upon the foot of privilege taking away privilege. 182, 

But the court ſaid, that was a point of law which they would 

not determine on a motion, but put the plaintiff to demur 


to it. Strange pro quer. 


NM. B. This was moved again next term by Reeve, and we 
produced the declaration, by which it appeared the plain- 
tiff ſued by original, which was held a waiver of his 
privilege, IS 3-4. Ee | 


Rutter verſus Redſtone, =) 


FT ER error in the Exchequer Chamber the tranſcript B. E. does not 
was brought back and amended in B. R. by the origi- {55 the record 
nal record. And it was held neceſſary to make the amend- eee 8 
ment here, as this differs from the caſe of a writ of error from Barnard. K. 3. 
C. B. becauſe the Common Pleas ſends up the very record, 96 
and the King's Bench ſends only a tranſcript. . 


Higgs verſus Evans. . 1 | 


R. Ketelbey moved to quaſh the writ of error, becauſe it Will not quaſh 
ö appeared there was twenty- nine years between the error though ap- 
judgment and the bringing the writ, whereas IP is re- ter judgment. 
ſtrained to twenty years. Per curiam, So be is, but 

be to deprive him of the benefit of replying the exceptions in 

the ſtatute, Mi cap, per motionem. Strange pro quer in errore. 


Dominus Rex verſus Archiep' Ardmagh et Nathaniel” Whaley, 
clericum, | | 


Intr. Trin. 13 Geo, 1. rot. 143. 


RROR of a judgment in B. R. in Hibernia on a quare Where 1 confeſs 
impedit brought by the crown againſt the Archbiſhop of and Frail ought 


not to traverſe, 
and it may be 


aſſed over and 


The declaration ſets forth, that Michael Boyle late Arch. n taken vpos 


the avoidance. © ©. 


biſhop of Ardmagh was ſeiſed as of fee, in right of his Arch- Porteſc, Rep. 

| biſhoprick, Firzeib, 30. ; 
Parnard, K. B. 
34 © 


gh and Nathaniel Whaley, clerk. 
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biſhoprick, of the advowſon of the church of Ardmagh, and 
being ſo ſeiſed he collated Bartholomew Vigors, who was admit- 
ted, and afterwards made biſhop of Leghlin and Fernes by King 
William and Queen Mary, whereby it belonged to the crown 
to preſent upon ſuch promotion: that during the vacaney 
Queen Mary, and then King William, and then Queen Anne, 
died, and ſo it belonged to King George the firſt to preſent, 
but the Archbiſhop and I haley obſtruct. 


The Archbiſhop prays oyer of the writ, and then pleads, 
that true it is that Michael Boyle was ſeiſed in right of his Arch- 
biſhoprick, and that the church became vacant by the pro- 
motion of Vigors, unde it belonged to the crown to preſent 
for that turn: but then he ſays, that King William and Queen 
Mary by letters patent 23 February, 3d of their reign, granted 
to Peter Drelincourt the deanry of Ardmagh, with all its rights, 
members and appurtenances, hy virtue whereof he was poſ- 
ſeſſed of the church of Ardmagh as a member of the deanry, 
and enjoyed the ſame to his death: that Michael Beyle died, 
and Narciſſus Marſh ſucceeded him, and became ſeiſed of the 
advowſon, and upon his death it came to Thomas Lindeſay, 
in whoſe time Vigors the promotee died; that Drelincourt is 
ſince dead ; by which the right of preſenting was in Lindeſay, 
who, 5 May 1722, preſented the other defendant Whaley, who 
is now incumbent, | 


The defendant Whaley likewiſe prays oyer of the writ ; and 
then pleads, that he is parſon imparſonee of the collation of 
the late Archbiſhop : that the church did become vacant by 
the promotion of Vigors, and that the crown preſented Drelin- 
court, who was admitted, inſtituted, and inducted ; then he 
deduces the title from Boyle to Lindeſay, as in the Archbiſhop's 
plea, with the death of Yigers; and ſays, that Drelincourt 
died 8 March 1721, and Lindeay 5 May following preſented 
him, upon which he was put into poſſeſſion of the living be- 
fore bringing the King's writ; and concludes with a traverſe, 
that the church is ſtill vacant by the promotion of Vigors, as 
is alleged in the declaration. ; | | 


The Attorney General as to the Archbiſhop's plea demurs; 
and ſhews for cauſe, that it is not averred in the plea, that 
the church of Ardmagh was a member of the deanry, or enjoy» 
ed as ſuch by Vigors, or preſented to as ſuch by King M illian 
and Queen Mary, And the Archbiſhop joins in demurrer. 


As to Whaley's plea, the Attorney replies, that King il. 
liam and Queen Mary did not preſent. Drelincourt to the church 
of Ardmagh, and concludes to the country, 1 

0 
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75 To this replication Jhaley demurs generally, and after a 


Joinder in demurrer, and ſeveral continuances, there is judg- 
ment in B. R. in Hibernia, that the Archbiſhop's plea is a good 
bar, and that the Attorney's replication to V haley's plea is in- 
ſuſicient ; ideo defendentes eant inde ſme die, Se. . 


Of this judgment a writ of error is brought, the general 
etrors aſſigned, and in nullo eft erratum is pleaded. - © 


Strange pro Rege argued, that the court below has erred in 
both inſtances. 1. In giving judgment, that the Archbiſhop's 
plea is a good bar; and 2. In adjudging that the Attorney Ge- 
neral's replication. to Fhaley's plea is inſufficient. | 


As to the firſt point, I need only to enumerate the cauſes 
which are ſpecially aſſigned in the demurrer: and it is incon- 
ſiſtent to fay the living belonged to the Archbiſhoprick, and at 
the ſame time inſiſt that it paſſed by the King's grant of the 
deanry. But then it will be rightly urged, that the King can 
have no writ to the biſhop, unleſs he overthrows both parts of 
the judgment: and therefore I ſhall endeavour to ſhew, that 
the judgment in favour of Whaley's plea, and againſt the 
Attorney's replication, is as erroneous as the other. 


And upon this the principal queſtion will be, whether the 
traverſe at the end of 7/haley's plea be ſo material, that the 
Attorney General could not paſs it over, and take iſſue on the 
preſentation of Drelincourt, as alledged in the plea. And that 
will depend on the conſideration whether the plea without the 
traverſe had ſufficiently confeſſed and avoided the title of the 
crown, as ſet forth in the declaration. For if it had, then the 
traverſe will be improper and immaterial; if it had not, then 
a traverſe might be neceſſary, and if it was well taken, the 
Attorney General could not -paſs it over, | $27 


But I take it the plea of Mr. Whaley is a full confeſſion and 
-avoidance. The title ſet up by the crown is a prerogative 
title (not now to be diſputed) to-preſent upon the promotion of 
Bartholomew Vigors to the biſhoprick of Leghlin and Ferns. The 
ſubſtance of /haley's plea is, firſt a confeſſion that there is 
ſuch a prerogative, and that Vigors was ſo promoted; but then, 
to gyoid the King's recovering in this ſuit, he ſays, that the 
crown has had its turn already by the preſentation, of Dre» 
lincourt. By this plea all matters in diſpute, except the 
preſentation of Drelincourt, are agreed. The vacancy. by pro- 
motion is agreed; the prerogative is agreed; and the only 
thing remaining in controverſy is, whether the crown has exer- 

2 | F534 © 34 B35 IN 


Ver. 161, 221. 
Lat. 156. 
6 Co. 24. 


Ante, 117. 
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eiſed the prerogative in this inſtance, To that the At 


General very properly anſwers, that the crown has not had its 
turn, for that they never preſented Drelincourt and if the 
cauſe had gone to trial upon that ifſue, it would have been 
tried upon the moſt material point, nay the only point remain- 
ing in diſpute. As therefore this plea without the traverſe is a 
full confeffion and avoidance, it would be miſpending time to 


- Cite caſes, to prove that where I confeſs and avoid, I ought 


not to traverſe: the confeſſion and avoidance is a full defence 
of itſelf, and to add a traverſe is but to make the plea re- 
pugnant. - | 


There remains only one thing to be added upon this head, 
and that is, that as the traverſe was immaterial, it was in the 
election of the Attorney General, either to demur upon that 
account, or to paſs it over, and offer a new traverſe upon the 
matter of Drelincourt's being preſented by the crown. For this 
there was a caſe in B, R. Mich. .5 Geo. King gui tam v. Boulton. 
There the plaintiff declared in prohibition, that he was duly 
elected a common council man of London, and the defendant 


had petitioned againſt him in the 8 of common council, 


which had no juriſdiction to examine into the validity of the 
election, the cognizance whereof belonged to the court of 
mayor and aldermen: the defendant in his plea ſtates his own 
election, and that he petitioned againſt the plaintiff in the com- 
man council prout ei bene licuit, and then concludes with a tra- 
verſe, that the juriſdiction is in the court of mayor and alder- 
men: the plaintiff in reply paſſes over this traverſe, and. offers 
another iſſue on the point. whether the common council had the 
Juriſdiction : and on demurrer it was reſolved by the whole 
court, that the true point of the prohibition being, whether the 
court to be prohibited had juriſdiction or not; it was improper 
for the defendant to go off from that, and offer an iſſue as to 
the juriſdiction of the mayor and aldermen; and that though 
the plaintiff might ſafely have demurred, for the immateriality 
of the traverſe, yet he was not bound to do it, but was at li- 
to take a new traverſe, in order to bring the merits of 
the caſe in iſſue : purſuant to which reſolution judgment was 
given for the plaintiff in prohibition, and upon error in Parlia- 
ment that judgment was affirmed. 


But whatever ſhould be the. opinion of the court b Jr 
queſtion, whether a traverſe could be added, yet I apprehend 
the traverſe here taken by V haley is an ill traverſe, and we 
being upon a demurrer muſt go back to the firſt fault, 
which is in the defendant's plea, The plea has ſtated the fact, 
and whether that fact amounts to a plenarty againſt the 
crown is a conſequence of law ariſing upon that fact. The 
traverſe here is, that the church is not now vacant, which being 

| a Con- 
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2 conſequence of law, ought not to be traverſed. 11 Go. 10. 3. : 
Plow: 231. 4. 496. 4. Paſ. x Geo. Rex v. Blagdon. In an in- if 
formation in nature of a quo warrants, the defendant made title } 
under the conſtitution of Honiton, and then traverſed-the 

uſurpation : the Attorney General, without taking any notice 

of the, title, joined iſſue upon the traverſe; and. it was held to 

be ill, becauſe, the uſer being admitted by the defendant's. 

making title, the uſurpation was a matter of law not to be 

ſent to a jur. Ms | 


__— # 


But then it was argued below (and will be infiſted on here} | 
that if the Attorney might take a new traverſe, yet his pre- | : 
ſent traverſe is ill, becaule it ties up the defendant to prove a 
preſentation, when inſtitution and induction is ſufficient. 


To this I anſwer : that the law is not ſo, there muſt be a 
preſentation to make the church full againſt any common 
perſon who has the right, and much more againſt the crown. 
So is 6 Co. 50. a. 1 Leon. 226. Here the only act pleaded 
to be done by the crown is the preſentation ; the inſtitution ; 
and induction being the acts of others i. conſequence of thay nw” 
act: the traverſe therefore was proper, in denying the only 
act alleged to be done by the crown, and the only act that 


could create a plenarty againſt ix. Y 


LI uw. 4 Pi AE NT” Y 


Another objection was, that it appears upon the record, that Where the _. 
Vigors the promotee died before the quare impedit brought, and crown = title 
therefore (ſay they) this is not a caſe within the . reaſon on ara woke 
which the prerogative is founded, (viz.) that it is but Changing incumbant to 3 
one life for another. If this objection had any authority in — . — wn 
law to ſupport it, it might be reaſonable to go into the con- ET ng 
ſideration of it: but as the life of the promotee was never the life of the 
thought neceſſary to be averred, it is plain the law was taken Nemotes. 
to be otherwiſe. The patron, the biltop, and the metropo- 
litan may lapſe, ſed nullum tempus occurrit Regi; and the caſe in 
Ow. 2. which is an exception to the rule, does not come up. 
to this caſe; for there it is put of a leſſee i auter vie being 
attainted of treaſon, where no doubt the ing muſt preſent 

e 


during the life of ce//uy que vie, becauſe his title continues no 


© 3 * A a5 mm. A. Mr dee 


longer. 


1 —_ . ”" 


For theſe reaſons I apprehend the replication is good, 
the judgment in both inſtances, on the Archbiſhop's plea, and 


the Attorney's replication to ales plea, is erroneous, and 


ought to be reverſed, and a writ awarded to admit bis Ma- 
jeſty's clerk. | 


Darnall Serjeant contra. I ſhall inſiſt that upon the whole re- 
cord there does not appear any title in the crown to preſent at 
the time of bringing the gare impedit. Hexe are thirty years 
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Ademurrer, becauſe ill pleaded. 


” 4 * N 22 K 4 2 


Trinity Term 3 Geo. 2 
after the promotion, which are not accounted for; and though 
I am not to diſpute whether there is ſuch a prerogative, yet 
ſurely the crown is bound to exerciſe it in a reaſonable time, 
The reaſon given for the prerogative is, that it is but changing 
one life for another, and the patron has an equal chance : but 
if the crown can ſtay till the perſon promoted is dead, then 
a new life is put upon the patron, and ſo far he is prejudiced 
by the promotion. In many caſes tempus occurrit Regi. Re- 
gift. 31. Cro. El. 44. Ow. 2. Cre. Fac. 216. Cro. El. 119. 
1 Bulft. 26. | 


Againſt a rightful patron inſtitution and induction is not 
enough, but here the King is not rightful patron, he has not 
the permanent, only a tranſitory right, as in the caſe of lapſe, | 


Ass to the traverſe in the plea : the vacancy is the founda- 
tion of the King's bringing the quare impedit : and therefore it 
is traverſing the moſt material part of the declaration. Cre, + 
Car. 61. And if ſo, then the mewn General could not'paſs 
it over, and take a new traverſe. ob. 318. Lutw. 1560, 
Hutt. 96. ; 


Per curiam, It is impoſſible to maintain the primate's plea, 
which neither ſhews a preſentation, nor that the church was a 
member of the deanry : therefore all the facts alleged in that 
plea are to be laid out of the caſe, not being admitted by the 


1 


As to Whaley's plea ; it is a full confeſſion and avoidance 


without the traverſe: which for that reaſon is immaterial, aud 
might as ſuch be paſſed over. 


As to the length of time: there is no doubt but tempus «c- 
currit Regi, if there had been a preſentation ; for the King's 
is the next turn, and if he ſuffers another to preſent, and 
the incumbent dies ; the turn of the crown will be as much 
gone, as it would be in caſe of any common grantee of 

e next avoidance : but upon this record we mult take it, 
that the King comes before any preſentation : and no caſe 

is cited to prove the crown is limited in point of time. If 
it muſt be done in the life of the promotee, a declaration will 
not be good without averring his life, which was never done. 
In the caſe of ſimony the crown was not barred by ever ſo 
many preſentations before the a& of Parliament ; and if the 
' grantee of the next avoidance ſhould come at one hundred 
years diſtance after the death of the incumbent, he muſt 
3 his turn, if there has been no preſentation all the 
while. If a common perſon had preſented Drelincourt, he 
"being dead the crown would have loſt its turn: but with- 


out a preſentation it can be no plenarty againſt the perſon 


- wha 


* | 
1 | 
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who has the. right, which is the,crown in this inſtance, though, 
the advowſon is in another, which cannot alter the caſe. | | 


We are all therefore of opinion, that the court below has err- 
ed in, both inſtances, ,and therefore the judgment muſt be re- 
verſed in tate, and a writ awarded here it ſhould have been 
below) to admit his Majeſty's clexk 


Upon error in Parliament, the Houſe of Lords were of opi- Where the King 
nion, that this being a civil ſuit of che crown, the writ of error egi writ of 
was abated by the death of the King, and therefore reverſed the in di, K abates 
judgment of reyerſal in B. R. And a new writ of error being by his death. 
now brought, and the ſame record returned, the court was not 5 Rep. | 
inclinable to ſuffer it to be ſpoke, to, looking upon themſelves © 

only as a channel to convey. the cauſe again to the Houſe of 

Lords. But Bootle prefling to be heard as to a new point, ob- 

jected that the traverſe, at the end of the incumbent's plea was 

material, becauſe what went before could not in all events be a 

turn, ſince the preſentee, for any thing that appears, might not 

ſubſcribe the articles: and cited 5 Co. Windſor's caſe. Winch g,1,..ibing the 
13. 2 Cro. 650 eb. 115. Sed per curiam, Then you are articles need 
not parſon imparſonee to be let in to controvert this, for you E. e 
have not alleged a fubſeription of the articles; and it is as ne- a 
ceſſary in your plea as in the King's count, though the truth 

is it was never alleged in either. e ee 


As to the other points, the court ſtood to their former opi- | 5 
nions, and reverſed the judgment given in Ireland, and gave 
judgment'for d Kn, ud onion n 


7 


NM. B. On a fecond writ of error in Parliament, all the 
Judges attended, and were unanimouſly of the ſame opi- 
nion with the Judges of B. R. notwithſtanding which, the 

judgment of B. R. in England was reverſed, and the judg- 
ment in Ireland ſet up again. 


Dominus Rex verſus Hayes. 


4 E defendant was indicted for forgery of a bond: and Amendment 
upon the trial there appeared a variance in the addition of made in a cri- | 
the obligor, upon which a ſpecial verdict was found, the Chief N 
Juſtice doubting whether it was a varlance or not, it being * 
ſeroch for parect/ : and after the verdi was drawn up, the Barnard. K. B. 
proſecutor moved for leave to amend the wif pris roll by the 


record of the indictment, which was right; and alleged, hat 
Vol. II. 


lie record of „i prius had been made up by the clerk in court 
a 3 1 * « 44 


of 


On + ſpecial 


verdict in a cri- 
minal caſe de- 
fendant need not 
be in court. 


Strange pro det. And then it was argued, That it was an imperſect verdiQ; 


of the defendant; who might be ſuſpested to have made it 
wrong on purpoſe. eee nods Bax os * 


fendant who ought not to take advantage of it. 
motions in arreſt of . To which it was anſwered, 


to go on. 


were charged to inquire of the whole, and in their ve 


The court ſeemed to think this was amendable at common 
law, there being ſomething to amend by: but they ſaid there 
was no occaſion to give any opinion upon that, fince they were 
warranted to amend it, as being a fault committed by the de- 
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The variance being thus removed out of the caſe, the cauſe 
was put into the paper to be argued upon the ſpecial verdict; 
and. the counſel for the defendant mk to ſpeak, it was 
inſiſted that the defendant ought to be in court, as upon 
that a motion in arreſt of judgment is after a verdi& ; whereas 
till this ſpecial verdi& is argued and determined, the defendant 
is not to be looked upon as guilty : and the court thought this 
a reaſonable diſtinction, and ſuffered the defendant's counſel 


The indictment is for three diſtinct facts: 1. For forging a 
bond; 2. for publiſhing ſuch bond fo by him forged; and, 
3. for publiſhing a bond, knowing it to be forged. To theſe 
three offenſes the defendant pleads Not guilty, and the uy 
rdi 


they find, that he forged a bond in the words and figures fol- 
lowing, and that he publiſhed the ſame; but they ſay nothing 
as to the third offenſe, but conclude, that if upon this evidence 
the court is of opinion he is guilty of the facts charged in the 
indictment, then they find him guilty ;' and if the court think 
him not guilty, they find accordingly. . CE 


Upon this ſtate of the caſe it was, inſiſted on, that 10 ju 
ought to find all the iſſues with which they are charged; 0 
ſince the evidence extended to two fads only, they ſhould hare 
found him Not guilty as to the third. 2 Lev. 55. T reſpal 
for taking a gown and manteau : it is found ſpeclally, that be wa 
defendant took the gown for à tax and faid nothing as to tl me 
manteau, and held a diſcontinuance, _ Cro, Eliz. 133. 2 Rib wh 
Aor. 722. pl. 19. and 2 Sid. 86. it is ſaid, that in all ſpetil 
verdicts the Judges will not adjudge of any matter of fact bit 
that Which the jury declare to be true of their own find 
Trials per pais 236. Here the court are ſpecially tied dow 
to ſay whether upon the evidence laid before them the defe- 
ant is guilty of all the facts; and that they cannot ſay, becul 
there is no Evidence as to one. Cs. Lit. 227. 4. A verde 
chat finds part of the iflue, and nothing as to che reſt, is inſu# 
+: 5 In & 
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dient for the whole: as in an information of intruſion into a 
meſuage and one hundred acres of land, the jury find as to 
the land, and nothing as to the houſe, it is void for. the 
whole. Gadb. 57. 2 Leon. 194. g Hard. 166. n 


The court held, that as the verdict ſtood, they could not The duty of the 
give judgment that the defendant was guilty of all the offenſes, £247 on {pecial 
the evidence only *warranting them to adjudge him guilty - of EN: 
the two firſt, the It not being .confined to the ſame bond; 
or if it was, yet every publication is a diſtinct offenſe. But 
then they thought. themſelves not tied up by the ſpecial con- 
cluſion, but that the whole evidence being laid before them, 
they were to do what the jury ought to have done. And 
therefore they adjudged, that upon the matter referred to them 
by the jury, it appeared to the court that the defendant was 
Guilty of the forgery and firſt publication, and Not guilty of 


the reſt. 


\ 


Judgment not having been ſigned, the court was, of opinion, May move in 


the defendant might move any thing in arreſt of judg 4 _ any time 
- And it having been taken notice of by the counſel for the Ki we 
4 g en! | oy d ng, figned. 
4 that the forgery was laid to be contra formam flatuti, and the 
0 judgment prayed upon the ſtatute; it was then objected by the 
counſel for the defendant, that all the proceedings againſt him : 
— were void, for that the certiorari and the venire and diſtringas 
fol. were as if it had been an indictment at common law; and ma- 
ling ny re — oy where 5 proceſs always run, de 
quibuſdam tranſgreſſionibus et contemptibus contra formam fllatuti. 
* And indeed that diſtinction 1 kept up 1 all 87 


of the crown office. But the court thought it not neceſſary, for 
a certiorari to remove all indictments will remove one for forge- A certiorari to 
ry on the ſtatute; and the jury are ſummoned to try whe. mne an inick - 


1 


r er be is guilty of the offenſe whereof he is indifted, which Taler wherker 
100 is a ſufficient warning to appear in the cauſe: and therefore ge de 
\ have they pronounced the judgment upon the ſtatute, and he ſtood — yig A 
reſpab in the pillory at Charing-croſs, and had one ear cut off, and then 

nat bf was carried to the King's Bench, to ſuffer a year's impriſon- 

to be ment; during which he moved for the liberty of the rules, 

Re 1 which was denied, he being in execution. | 

| ſpe | 


— 


* This Judg* 
was abſent dur- 
ing the whole 
term. 


Amendment af- 
ter a ſpecial de- 
murrer. 
Barnard. K. B. 


R 


Michaelmas Term 


* Sir Francis Page, Kut. 


* 


3 Georgii 2 Regis. In B. R. 
Sir Robert Raymond, Kir. Lord Chief Juſtice 


James Reynolds, Eſq; | > Tuſtices. 
Sir Edmund Probyn, Kut. n e 
Sir Philip Yorke, Knt. Attorney General. 

Charles Talbot, Eq; Solicitor General. 


. * E defendant concluded his plea with unde petit Judi- 


ther: but if after notice of his fault he will be ſo hardy 3 


Hatton ver/us Walker. 


cium ſed (inſtead of ſi) the plaintiff afionem manutenert 

debeat. And on demurref the plaintiff. ſhewed it for 

cauſe, and the defendant joined in demurrer. And coming 
afterwards to amend by the draught under | counſel's hand; 
it was objected, that the intent of requiring miſtakes in point 
of form to be ſhewn for cauſe of demurrer, was to give he 
party an opportunity to amend before he proceeded any fui- 


to join in demurrer, he is not intitled to the favour of amend- 


ing. And the court now ſtrongly inclined againſt giving j 
leave to amend ; till Parker at another day cited Crs. Car. 144 

and Hil. 8 Ann. in B. R. , Brownjohn v. Doyley, where the h 
avowry was amended by the draught under counſel's hand, af- b 
ter there had been a demurrer, and the cauſe made a conciliun: h 
upon the authority whereof they give leave to amend in this cale, 0 


* 


Stephen 


* * 4 * 
# a.» XX. i 
' : DAL. 
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Stephens verſus Haughton. 


San ** : | : 17 E n ene 

N replevin the defendant avowed as bailiff of the dean and Difference be- 
1 chapter of M ſiminſter for an amercement at the court- en. es 
leet, for making bread wanting weight, contrary to 8 Ann. to han 

c. 18. which gives the leet juriſdiction. And, on demurrer it Barnard. K. B. 
was held to be an ill avowry; becauſe it was not averred, Ss b. 46 

« that the defendant was guilty.” And a difference Was pl. 9. 

Pe 9 

taken between replevin and treſpaſs; that in treſpaſs the 
conviction is ſufficient to juſtify the officer, who is only to 


excuſe himſelf, whereas in replevin the defendant is an actor, 


and makes title for a return of the goods. Carth. 73. Me. 75. 


Cro. El. 885. Skinner 587. | | | a 
Another objection was taken and allowed, © that it appear- Amercements 
ed the amercement was by the jury, and not by the court, as mut be by rhe 
« jt ought to be: d h th A, 5 Lov court, and not 

ght ro be; and that there was no afferement.“ 3 Lev. bs the jut, 
19, 206. 8 Co. 38. | | 


For theſe reaſons the avowry was held ill, and the plaintiff 
had judgment, | | | 


Enys verſus Mohun, 


IN covenant the plaintiff declares on a leaſe made to Cu- Rear 
fier, which he lays to have come by aſſignment to the de- mud ann 
fendant. The defendant pleads, that Coſier did not aſſign to 
him: and after iſſue joined, a repleader was awarded, it be- 
ing an iſſue joined on what is not alleged in the declaration; 
for that does not ſay Cofier aſſigned to the defendant, but that 
it came by aſſignment, and there may be many meſne aſſign- 
ments: and the court held this to be an immaterial, and not 


barely an informal iſſue, becauſe the fact found does not de 
termine the right. | 


Edgeworth verſus Smaldridge, 


p | \HE executor proved the will in the prerogative court, Executor may 
and a legatee ſues him in the Arches, which is a court mg Al 
held within the dioceſe of London, but belonging to the Arch- r 


proves the will 


biſhop of Canterbury. The defendant moved for a prohibition, though he dos 
he living in Hertfordſhire, and therefore by the 23 H. 8. c. 9. 2 in that 
ought not to be cited out of the dioceſe, this not being with- Ran asd. K. B 
in any of the exceptions in the ſtatute. Sed per curiam, The 223. 


31 3 general Fice gib. 110. | 


+ Fitzgib. 111. 


ere 


Michaelmas Term 3 Geo. 2. 


general ſaving as to probate of wills extends to this, which 
is a conſequence of their having juriſdiction to cite a man out 
of the dioceſe to prove a will; and if his living out of the 
" dioceſe in which the will was proved be an objection to ſui 
him there for a legacy, it will overthrow the juriſdiction of 
the ſpiritual court as to legacies: the executor by proving the 
will in the Arches ſubmits to the juriſdiction of that court: 
it is the Arches, and not the prerogative court, where the will 
is to be proved; and it is proper the executor ſhould be ſued 


in the court where he muſt render an account and get his 
diſcharge, 


— 


R 


Dominus Rex verſus Kimberley. 


74 Juſtice of peace F* HE defendant was brought up by habeas corpus, being 


n England may . , 
{nf ee e committed to Moodſtreet Counter, for feloniouſly marry- 


offending againſt ing Bridget Reading, contrary to an Iriſh act of Parliament, 
the Jriſs law, in 6 Ann. in order to be tranſmitted ta Ireland to be tried, the 
e de ſent offenſe being committed there. | 


Barnard. K. B. * 
225. 


Strange moved that he might be diſcharged or bailed, inſiſt- 
pl. 12. ing that juſtices of the peace in England are confined to act 
14 Vin. Abr. only as to ſuch offenſes as are againſt the laws of England, and 
369. pl. committed in England; and the proviſo in the habeas corpus act 


gives no power as to offenſes in Ireland, but leaves it on the 
former practice. 1 


Sed per curiam, It has been done in colonel Lundy's caſe, 
2 Ven. 314. and in 3 Keb. 785. the court refuſed to bail a man 
committed for a murder in Portugal, If application is not 
made to have him ſent over in a reaſonable time, you may ap- 


Thereupon the defendant was remanded, and upon applica - 
tion to the ſecretary of ſtate, it was referred to Mr. Attorney | 
General, to conſider of the manner of ſending him over: and 
upon an attendance by counſel, Mr. Attorney reported, that 
he might be taken from the Counter by a meſlenger, whe ſhould 
have a warrant to carry him to Ireland, whither he was car- 
ried, tried, condemned, and executed, 


195» 
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© - Between the Pariſhes of Elſtead aud Helliburne. 


P ON an order of ſettlement, it was ſpecially ſtated, that Renting above 
| a man rented a houſe and land in £/#ead, for which he id td pale 
paid 91. 105. per annum, and that he rented 3 per annum of is a ſettlement 
the ſame perſon, but lying in the adjacent pariſh, that he lived where he lives. 
in Eſtead. And on conſideration of the caſes of South Sydenham 80 Paſ. 4 Geo. a. 
v. Lamerton, ante, 57. and St. John's in Hertford' v. the Pariſh 5 8 
of Amwell, ante, 529. This was held to be a ſettlement in the Z. er ſpire, he 
„% DTT =1 os 
he eie bm. wad 40 þ fn the ee but Dae abt he EB ad bed bets 
tlement there. 2 Sell, Cal, 159, 2 ; 


i Dominus Rex verſus Taylor. 


A indictment was quaſhed for generality, being calumnia- Iodictment too 
trix et communis et turbulenta pacis perturbatrix, ac lites, 13 k. B. 
rixas et pugnas movet et incitavit, et quendam Joſephum Atherton 229, 


verbis, contumeliit, et opprobriis, abuſa fuit, in domo ipſius J. A. 25 8 22. 
Whitlock verſus Humphreys. 
P ON debate it was ſettled, that to ſave coſts for hot Practice. 


oing on to trial, it would be ſufficient to countermand 
— . A N, B. Both are 
notice in a town cauſe two days, and in a country cauſe four nt to be ivetu- 


days before the aſſizes; and that it ſhould be a general rule, e, for Mich- 
without conſidering the charges or inconveniencies in any par- , % Mag 


; morton and Nor 
ticular caſe, clifſe, the coun- 


. . termand was 16th, and the affizes 19th, and held that coſts ſhould be paid. 


Dominus Rex verſus Greenhaw, 


| A Certiorari was granted to remove an indictment for not Highwayk. 


doing the ſtatute labour in the highway, on producing a Ba-naru. K. B. 


ah” where it was done, in the caſe of Rex v. Eachard, 236. 
I2 + To | ' 


Law verſus Davis. 


PON a ſpecial verdi& in ejectment, the queſtion was hat words pag 
upon the following words, whether the ſon of the devi- only an eſtate 
ſor took an eſtate for life, or an eſtate-tail : * tem, I give and fer Hie. 


* deviſe my lands in A. to my wife Aune for her life, and after Rt To 
| | . 3 I 4 cc her Firz3'b, 112. 


pl. 24. 
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« her deceaſe to my ſon Benjamin and his heirs lawfully be- 


„ 6 gotten, viz. the firſt, ſecond, third, fourth, and every other 
<« ſon and ſons ſucceſlively lawfully to be begotten of the body 


te of my ſaid ſon Benjamin, and the heirs of the body of ſuch 
4 firſt, ſecond, third, fourth, and every other ſon and ſ. 


« according to ſeniority ; and in default of ſuch iſſue, to my 


> 26200 right heirs for ever.” And it was held by all the court, 
| that though the firſt words, if you ſtop at the viz. would carry 
an eſtate-tail to Benjamin, yet according to Hob. 171. what 
comes after the viz. muſt be taken in to explain the former 
words, and by the laſt it appears he intended his ſon ſhould not 
have it in his power to prevent the eſtate's being enjoyed by 
his children; or, if he had none, from reverting to the right 
- heirs of the deviſor: and they ſaid it was no new thing, in 
conſtruction of wills, to let ſubſequent words intirely deſtroy 
the force of preceding ones, as in the common caſe of a de- 
viſe to A. and his heirs, and if he dies without iſſue, remainder 
over: the firſt if alone would Sun carry a fee, but the latter 
- qualify the former, and make it an eſtate-tail. So if a deviſe be 
to A. and his heirs, and for want of heirs then to B. the brother 
of A. theſe laſt words reſtrain the word heirs to mean only hers 
of the body, becauſe it is impoſſible that A. can want an heir ge- 
neral whilſt he has a brother. | 


Holt verſus Ware. 


Clarencieus is HE plaintiff declared upon a contract of marriage againſt 
PINE Ore name the defendant by the name of Knox Hard, Eſq; The de- 
Barnarl, K. B. fendant pleaded in abatement, that the late King by letters pa- 

tent under the great ſeal of Great Britain, dated 29 Junii anno 
2 regni ſui undecimo, created him King at arms and principal he- 
3 Bac. Abr. 354. rald of the ſouth, eaſt, and weſt parts of England; et nomen ei 
; impoſuit Clarencieux, to hold tam diu quam ſe bene gereret ; unde 
he is not ſtiled Clarencieux in the bill, he prays it may abate. 
The plaintiff prays oyer of the letters patent, by which it ap- 
pears he is ſtiled Knox Ward, Eſq; before the words of crea- 
tion, and then demurs. And on argument it was held by the 
court, that this muſt be taken, not as an addition, but as part 
of his name; according to Sir William Dethick's caſe, Cre. H. 


542. 1 Leon. 248. and therefore they gave judgment to abate 
the bill. Poſt, 937. 
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almoſt every body ; and in conſequence of theſe acquittals he 
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993 Dom : inus Rex v rſt is A & on * 1 H 
1 defendant was the deputy keeper of the | Marſhalka Court will not 


priſon : and upon the addreſs of the Houſe of Commons eye 
was proſecuted for ſeveral. murders ſuppoſed to have been mitted for the 
committed by him on priſoners in his cuſtody. He woes tried ſame fort of of- 
on four ſeveral indictments, whereon the only queſtion Was, -e 
whether a place mug. wa porn ern the ſtrong 0 0 was dae in at Ig 
a proper place to confine diſorderly priſoners in: and the jury w bail him, 
. of the four trials acquitted him, to the ſatisfaction of CTY 4 
was diſcharged, Preſently after he was at liberty, a ſingle 
juſtice of the peace, upon, informations of a fifth perſon's hav- 


ing been put into the ſame ſtrong room, and dying within a 


year after, thought fit to commit the defendant again for mur- 


der, And upon a habeas corpus Strange pro def” moved he might 
be admitted to bail, on producing copies of the informations, 
and affidavits of the former trials, and of the identical nature of 
the offenſes : but the court refuſed to look into the informations, 
though they were preſſed with the Lord Mobur's caſe, Salk, 104. 
where they looked into the depoſitions taken by the coroner 
upon a motion to bail; And in the preſent caſe they remand- 
ed the defendant, who lay in priſon till the next aſſizes, when 
the grand jury did him the juſtice to return the bill 2gnorams, 
and he was diſcharged, | 


Lynne verſus Moody. Os 


z 


TR plaintiff brought treſpaſs in C. B. for taking an Treſpaſs does 
exceſſive diſtreſs : and on error in B. R. the judgment dot lie for rak- 
was reverſed, for that treſpaſs would not lie where the entry A . * 
at firſt was lawful, and here is nothing ſubſequent to make it Fitzgib. 85. 
a treſpaſs. as there is, where the diſtreſs is abuſed. The re- 

medy ought to be by ſpecial action founded on the ſtatute f 
Marleberge, 3 Lev. 48. for at common law the party might 

take a diſtreſs of more value than the rent, ſo as to make it 

more eligible for the party to redeem the goods by payment, 

of the rent. Here was ſome rent due: fo a diſtreſs was law- 


ful; and as it is but one act, it cannot be a treſpaſs, 


Dent 
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_ Dent verſe Prudence. and Band. 


Churchwardeny | N 172 4 during the time Prudence and Band were 8 
. Ne ce of St. Matthew's in Ipfwich, a rate was made for 
* rhgirownnames the repairs of the church; and the appellant Dent not paying 
after their year his ſhare, the churchwardens after their year was out cite 
NIL Dent, to compel a payment; and be appeari vg. inſiſted to be 
diſmiſſed, for. that the ſuit was not begun within their time, 
But. the Judge decreeing him to anſwer, he appealed to the 
Arches ; where the 1 pronounced againſt the deoree to 
anſwer, before there was a conteſtation of ſuit, but retained 
the cauſe. From ag Dent appealed to the Delegates. * 
And upon a hearing 17 December 1 before the Biſhops of 
j | Nerwich and Carli, Chief Juſtice * nd, Baron Carter, Sir | 
>: Henry Penrice, and other dottors, it was determined, that Dent 
275 ſhould be diſmiſſed, and that Prudence and Bond, whio can ſue 
only in a politick * could not inſtitute any ſuit after 
that capacity was gone. It was agreed, that if the ſuit had 
been begun within their year, they might have proceeded in it 
after their year was out; it being er neceſſitate to prevent 
people from delays, in order to wear out the year, phy is 
1 0 1 Danv. Ar. 188.” Cro. Eliz. 145, 179. 1 Leon. $74; en 
Dr. Prideaux's Directions to Churchwardens 60, 61. But in 
regard this was not commenced till the year was out, and no 
precedents were ſhewn to warrant this cis, the appellant ws 
dimiſled, Strange pro Dent, N | 
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1 Sir Robert Raymond, Kur. Lord Chief Fuftice, | ; 
r Sir Francis Page, Kut. | 15 9 
n James Reynolds, E/; . e Juſtices. | - 
7 Sir Edmund Probyn, Kut. rh ria 


1 Sir Philip Yorke, Kur. Attorney General. 
a Charles Talbot, E/q; Solicitor General. 


TIE — As av — —_ — — ws * 


Between the Pariſhes of Aldenham and Abbots Lang- 
ley in com' Hertford. 


Lee a pack order of ſeffions, it was 4 22 
poor perſon fo ars ago came into a pariſh and „ ſetklement 
lived there KN A attended the leet, amend- 1 . 
ed the highways, had a pew in the church, five children, and Foley 110, 
— did watch N ward. Sed per curiam, Thoſe are not annual 

offices in the pariſh, and the x Fac. 2. c. 17. was purpoſely 

made to avoid theſe conſtructive notices, and require notice in 

writing ; and therefore they held it no ſettlement. 


Coleman verſus Mawby et al. 


PON executing a writ of inquiry before the Chief Juſ- Execution of a 
tice, the plaintiff could not prove the quantity of goods un of inquiry 
for which the action was brought, for want of a ſervant who ad after | is 
was abſent through an apprehenſion they ſhould not want his entered upon. 

y- And upon conſideration the Chief Juſtice _ Paſt. 
: | t 
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that he might adjourn it to the next ſittings, and accordingly 
the jury were adjourned over, the plaintiff ſubmitting to pay 
coſts: he compared it to the caſe of a coroner's inqueſt, or a 
commiſfion of lunacy, where the jury are adjourned" over ſeve- 
ral times, it being but an inqueſt of office. Strange pro def. 


| 854 | 


— 


Caſtell vid. gun Rambridge et Corbet. , 


Proceedings in HE defendant Bambridge having been proſecuted on the 
appeal of mur- report of the committee of the Houſe of Commons for 
_—— x. ;. the murder of the plaintiffs huſband, who was a priſoner in 
204- the Fleet under the cuſtody of Bambridge the warden, and hay. 
Fitzgib-94 ing on the trial been honourably acquitted upon the proſe- 
cutor's own evidence, was followed with an appeal, to which 
- Corbet, who on the croſs-examination appeared to be a mate. 
rial witneſs for Bambridge, was now alſo made an appellee: 
and the writ of appeal running, quia Maria Caſtell vidua feci 
vos ſecur* de clamore ſuo proſequendo per Thom Wag ſtaffe et Pijtin 
Stracy, contrary to the uſual form which is, / the appellant 
fecerit nos (1. e. the King) ſecur, application was made to the 
Lord Chancellor King, to ſuperſede this writ, upon affidavits 
that the appellees were both in cuſtody upon it, but that no 
ſecurity had been given, and the writ reciting it as an act done 
before the emanation of it, the ſheriff had not taken any, 2 
he would have done if it had been put by way of condition / 
fecerit. And it was argued by me, that the ſtatute Vim. 2. 
c. 12. giving the appellee a remedy againſt the appellant, her 
_ pledges, and abettors ; it was not a matter of form, but ſecu- 
rity ſhould be entered into by perſons of ability. To which it 
was anſwered by Mr. Attorney General, that it was ſufficient 
if there were pledges at any time before judgment. Sir 7. 
Jones 154. 9 Co. Dr. Huſſey's caſe. Cre. Fae. "i hk 


* 


To this it was replied, that at that rate the appellee would 
never have any remedy againſt the pledges : for if he was con- 
victed, he would be intitled to none; and if he was acquitted, 
the appellant would never pray judgment; and it would de 


an artihice to elude the law, 


— — Pa <0" a__ a oa OL >" I "I 2 


Notwithſtanding all which the Chancellor would do nothing 
in it, but ſaid if the, guia fecerit vos were wrong, we might halt 
advantage of it ; and fo refuſed to make any order. 


Pra © ©, 


Upon the firſt day of Michaelmas term laſt, the writ being f. 
; turned, and the appellees both brought up by habeas. corpus, ard 
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being no pledges. And the court here were of opinion, it was 
2 very good objection, and a foundation to ſuperſede the writ: 
but then they ſaid; it was not in their power, ho were to 
take the writ. as they found it, and not hear affidavits to contra- 
dict the ſuggeſtions of the writ; and therefore the having ſecu- 
rity being recited as an act done, they mult take it to be ſo, 
and could noh ente 945955 ay hoot 3039 a een eee, 
Upon this the appeal was arraigned, ſetting forth that the 
appellant's huſband was a priſoner in the Fleet under the cuſto- 
dy of Bambriage the warden, who made an affault upon him, 
and contrary to his will carried him to the houſe of Curbet, 
a victualling-houſe within the Flert, and there impriſone 

him; where one Vhite then lay ill of the fmall-pox;” which 
Caftell had never had; that the appellees had notice of this, and 
were deſired to ſuffer him to remove to another place in the 
priſon, which they refuſed, and afterwards Caſtell felt ill of that 
diſtemper, and died in Corbet's houſe; whereby the court con- 
cludes, the appellees were guilty of his murder. 


Without ſtaying for a copy of the declaration the appellees 
1 pleaded Not guilty, and their plea was rehearſed in 

rench, and iſſue joined. : Re OD FARE. hes "Sg 
Then it was moved, that the. appellees might be bailed. 
And upon debate the court were of opinion to bail Bambridge, 
and not Corbet. And the reaſon they gave was, that Bambridge 
had been acquitted, which was a ſtrong preſumption of inno- 
cence, and the Judge before whom he was tried had certified 
that he was very well ſatisfied with the verdi& : and they ſaid 
they would bail in all caſes after an acquittal on the indictment, 
unleſs the Judge was diſſatisfied with the acquittal ; and that 


Was the reaſon. they denied to bail in Slaughterford's caſe, be- 


cauſe Holt Chief Juſtice had ſent out the jury again to c 
whether they would ſtand to their verdict of acquittal; and 


hen they inſiſted upon it, he himſelf ordered the appeal. 


But as to Corbet there was no foundation to bail, for they 
denied that it was of courſe to bail in an appeal. So Bambridge 
was bailed by two perſons corpus pro corpore, who- juſtified in 
1000 /. each, And it was agreed, that in an appeal by writ on 
the civil ſide two bail only are required; but had it come on 
the crown ſide by certiorari, there muſt have been four. 


Then it was moved to fix a time for the trial; the appellers 
offering to take ſhort notice. But it being by original, there 


way 


' lk 


What is a foun- 
dation for ball 


ing in an appeal. 


* 


8 was neceſfty to have fifteen days between the fe and the Wil 


return of the di/#ringas, and they could not be tried on the ves 

2 Salk. 644- nire, becauſe, being in Londox, there could be no trial at bar, 
(the citizens not being to be brought out of the city) and as it 

muſt be tried at if prius, there muſt be ad/fringas,” nm. 


Towards the latter end of the term it was moved, that the 
appellees might be diſcharged, there being a diſcontinuance, 
for that no venire had been taken out: and in appeals, which 
are a recent proſecution, every delay is a diſcontinuance : and 
Cs. Fac., 283. Yelv. 204. were cited. But upon conſideration 
the court held, that it was not neceſſary to take out the writ 
and make it returnable the ſooneſt it might be, though it mult 
bear teſte the day that iſſue is joined: and then the appellant 
told out a venire, igſte 23 October and returnable 25 November, | 7 
which the court looked upon as an affected delay, and thereſore 7 
admitted the other appellee Corbet to bail: they ſaid it appeared 
he might have been tried the ſitting after the term, and then 
5 75 acquittal he muſt have been in/lanter diſcharged by the 

udge of niſi prius, according to the ſtatute 14 H. 6. c. 1. 


Both being thus out upon bail, appeared on the ſeveral con- 
tinuance days according to their recognizance, and the appel - 
lant alſo appeared. And the beginning of this term the appel- 
lees moved for a rule on Mr. Turner the officer who keeps the 
A records at the Old Bailey, to attend the trial with the record of 

Bambridge's acquittal, he not being allowed a copy of it. But 
the court refuſed to make any » A and ſaid if it was brought, 
It could be no evidence. 


Qs 2 


Quaker no wit- Upon the 26th of January the trial came on at Cuildball be- 
eſs in an appeal. fore the Chief Juſtice, and in the courſe of the evidence the ap- 
| pellants counſel called a quaker, and inſiſted that this is a civil 


uit, in which he might be a witneſs. But the Chief Juſtice " 

faid, it was to this purpofe a criminal procceding, and there- F 

fore he could not be a witneſs © d 

| Fol Cr. Law. After a long examination the Chief Juſtice directed the jury, 0 
322. that if they believed Castell was carried to Corbet's- againſt his 1 


conſent, and was there fo detained, that Bambridge and Corbe! 
knew the ſmall-pox was there, that Cuffell had not had it, but 
feared it, and deſired to be removed, or not be carried there at 
all, that he caught the ſmall-pox of Mhite, and died thereof; 
then the appellees would be guilty of murder: but if any one 
of theſe acts were not proved to the ſatisfaction of the jury, 
they ought to be acquittch And there being no pretence to 
—_ either of the appellees, the jury brought them in Not 
guilty. 2 N 
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And the Chief Juſtice being moped to proceed againſt the 
a who was in court, upon the ſtatute Weſt. 20 c. 14 · 
ſaid, he was only to try the iſſue, and that the application 
was proper above, or by writ of conſpiracy, and all he could 
do was i e ee woke bet fect 


Upon 3 Feb. following the appellees appeared in court, and 
having given a xule upqn the ppfea, which 17 then produced, 
and no body appearing to ſay any thing agai them, they were 
diſcharged., Strange pro appellati s. 


we \ 


Gifford verſus Lechmere. 

T HE venue was changed from Londen to Middleſex on my Venve changed 
” þ An 

1 motion. 7 a 1 "IP „ Mieten 9 to Middleſex. 7 
22 Ann I . an 37s i 647 * 4 p 8 5 
Dominus Rex verſus Betteſworth. 


Mandamus was granted to Dr. Bettefworth as judge of the There need not 
A prerogative court of Canterbury, to grant probate of the dera four d 
will of the Earl of Londonderry, to the executors therein x ns bo , 
The day after it was returnable a. rule was prayed for the 2 Kel. 139. 
doctor to return the writ. inſlanter. And Strange for the pl. cone K. 5. 
doctor inſiſted, that it ought to be a four days rule: but upon 280. 
conference with the clerks of the crown-office, the court Was Andrews 365. 
of opinion, that there was no ſtated. time for theſe rules, but 418. 425. 
that the diſtance of place ought to be the guide: and there- | 
fore they ordered the writ ſhould be returned the next day. 
Whereupon the doctor returned, that it is the : and The ſpiritual 
practice of the prerogative court, that if any creditor of the cart cannot 
deceaſed enters 4 caveat againſt granting probate, and ſwears — — — 
himſelf to be a creditor, there goes out a commiſſion of ap- . 
praiſement, till the return whereof the judge has not uſed or rateent. 
ought to grant any probate: then he ſets out, that two r. 
ditors, who ſwore to their debts, entered a caveat and prayed a 
_ commiſſion of appraiſement, which wirs decreed and iſſued, LM 


but is not yet returnable ; et ea te cauſa he cannot as yet grant 
2 probate, | 


rule on manda- 


Upon argument the court held the return to be ill, for that 0 
the judge can only ſtay the probate where there is a conteſt 
about the validity of the will. This commiſſion of appraiſe- 
ment can be of no uſe but to ſpend money, and delay the 
executor from getting in the effects of the teſtator. And 
by21 H,S. c. 5. the probate is to be granted with convenient 
freed, without any fruſtratory delay; and the eccleſiaſtical m_ 
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Exception was taken to the writ, that it was only that the 
Earl had 'bona notabilia at Weftminfler, and in divers dioceſes, 

but do not ſay within the province of Canterbury. But the 
court bee rale it, ſaying they would not preſume an inferior 

juriſdiction, and it appeared he had already dene ſome acts of 
office as the prerogative Judge, and ſhall not be received now 
to ſay it does not appear he has any juriſdiction, Strange 
pro d. 8 £2008 


8 : is 
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8 Ragg verſus King. | 
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93 A Prohibition was granted to a ſuit for wages by the maſter 
for wages. | in the admiralty, but denied as to the boatſwain, who is 
1 K. B. to be conſidered as a common mariner. Salk. 33. | 


J ekinſon vi Filer: 
 Praflice.. -- IT was held, that as the defendant muſt move to change the 
I venue before plea pleaded ; ſo the plaintiff muſt in like man- 
ner move to difcharge the rule, on undertaking to give ma- 
terial evidence, before replication or plea. Quære tamen us to 
the plea: for the plaintiff may not have time; becauſe the de- 
fendant may give a plea at the ſame time he ſerves the rule to 

change the venue. F neee 1H 


a a Ne 4899 "wx | ihn my 
ti Dominus Rex uerſus Hawks. 


In conviftions A Conviction for killing a deer was quaſhed, becauſe it was | 


11 org 1 only convietus eft, without any judgment gun forisfaciat. 
Ned. fritfaciat. Barnard, K. B. 212. Fitzgib, 124. 2 Bur. Rep. 11. 

. N appeal of murder, it appeared the defendant was con- 
vifted on the victed on the indictment, but pardoned on the report of 


inditment tho* the judge, and after iſſue joined on the appeal, he moved to be 
Damn. K. B. bailed, which was refuſed, the preſumption, being againſt him, 
255- contrary to Bambridge's caſe, But a trial at bar being ordered 
| this term, and the appellant having taken no ſtep to bring t 
on, but upon the day appointed moving to put it off to a. fur- 
ther day; the court took the appellee's own. recognizance in 
. $©o'/. to appear the laſt day of the term; and ordered that no- 
thing ſuould be done as previous to the day appointed for the trial; 


| that 
Fd 


ſhäll never be ſuffered to ſet up their practice againſt he 
law of the land: a peremptory mandamus was therefore granted. 
Rn d een nen dene 9-5 
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if there was a diſcontinuance, the appellee might take ad- 
. of it. And the laſt day of the term he was diſcharged, 


the appellant not appearing. Strange pro appellante. 


Wilſon verſus Poulter, 


1*ROV ER by the plaintiff as adminiſtratrix of Pilliam An ea ot un 
9 IWilſn the aſſignee of the effects of Edward Poulter a ©. wake 
bankrupt, for ready money, ad damnum 6000 /. Upon Not part and avoided 


. » 118, 
That Edward Poulter on 5 May 17244 became a bankrupt, 77 
and a commiſſion iſſued againſt him 3 fuguſt following, by vir- 


tue of which he was declared a bankrupt, and the plaintiff's 
inteſtate choſen. aſſignee, and had an aſſignment. . 


That 16 June 1724, the bankrupt's wife brought to the de- 
fendant 30821. 35. 11 d. of the bankrupt's money, and deſired 
the defendant to buy ſome India and South-ſea bonds with it. 
That the defendant knowing of the bankruptcy, and that the 
money was part of the bankrupt's effects, received the ſame, 
and on the ſaid 16 June, and 23 June, with part of the ſaid 


money bought twenty South-ſea and India bonds, and John 
4 Avington the defendant's ſervant, by defendant's. order, with 
0 other part of the money bought ten bonds more, and defendant 
: delivered all the thirty to the bankrupt's wife. That on 2 S- 


tember 1724, the aſſignee having notice where ſome of the ef- 
fects were depoſited by the wife, ſeized twenty-two of the 
bonds for the benefit of the creditors, and accepted them as 
part of the bankrupt's eſtate. And upon this ſtate. of the caſe 
the point reſerved was, whether the defendant is liable in this 
as tion to make ſatisfaction for the money with which the eight 


bonds that did not come to the hands of the aſſignee were 
purchaſed, ; . | 


Strange pro quer argued, that here was a plain property in 
the plaintiff and a converſion in the defendant, In order to 
make it out, there are ſome things ſtated, which ſhould be 
; laid out of the caſe, 1. That at the time of receiving the mo- 
al ney and uſing the bonds, there was no commiſſion ; the 
tranſaction by defendant being in June, and the commiſſion 
and aſſignment not till Auguſt following, But as to this it is 
wt ſtated that he became a b rupt 7 145 before, and from that 
time the property of the aflignee commences, 2. That ten of 
the bonds were bought by another perſon, one Fobn Abington, 
But this is ſtated to have been done by the defendant's order, 
and with part of the money received by him of the bankrupt's 
Vor. II. 3 K wite, 
5 9 
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guilty a ſpecial caſe was made for the opinion. of the court. 2 __ 3 
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Wife; and that the defendant had the bonds of his ſervant, and 
delivefed them to the wife, by which he has made it his own 
act. 3. The ſeizing twenty-two of the bonds by virtue of the 
commitſion for the benefit of the creditors, and accepting them 
as part of the bankrupt's eſtate. This is not ſtated to be done 
in affirmance, and by way of authenticating the a& done by 
the defendant in purchaſing theſe bonds; but only to leſſen 8 
damages, which otherwiſe muſt be given for all the money, 
to ſhew that in point of juſtice and equity the plaintiff is intitled 
only to a ſatisfaction for the money with which the eight bonds, 


not yet brought to light, were purchaſed ; for if the plaintiff | 


had taken a verdi& for the whole, ſhe muſt have been com- 
pelled in a court of equity, either to deliver up the twenty-two 
bonds, or abate for them; and it is in eaſe and favour of the 


defendant, who had parted with the poſſeſſion, to take theſe 


bonds out of the hands of a third perſon, and at the ſame time 
allow him the benefit of the ſeizure. The purchaſe of every 
bond is a diſtin act, and where that which is the produce of 
my money is to be come at, I have my election to ſue for the 
money, or the thing ſo purchaſed with my money. H 
v. Phydal, 12 V. 3. if the bankrupt ſells goods, the aſſignee 
may bring trover for the goods, or affirm the ſale and ſue for 
the money; and if the bankrupt does fo in two inſtances, the 
aſſignee is not bound to make one uniform election for both 
caſes ; but as they are diſtin and independant, he may ſue 
one vendee for the money, and as to the other may difaffirm 
the ſale and maintain trover. In this caſe it is ſtated, that the 
bonds were purchaſed at different times, ſome upon the 16th, 
and others upon the 23 June; not that it is material what 
he did with the money, for as he was poſſeſſed of the money 
of the aſſignees, he can no otherwiſe diſcharge himſelf of it, 
than by a payment to them, 4. The danger that in genen 
will attend brokers and others, if they ſhould be charged mere- 
ly on account of the money's paſſing through their hands, may 
be laid out of the caſe. If they do not know it, it may be 
hard: but if they know it, they ought to be charged, and 
there is expreſs knowledge ſtated in this caſe, not only of the 
bankruptcy, but that the money was the bankrupt's elch. 


If theſe things are laid out of the caſe, there will then be 
plain property in this money in the plaintiff, and a converſion 
in the defendant, It will be no more than this: a man knowing 
of the bankruptcy, and having money or goods of the 4. 
ſignee, diſpoſes of them without his authority; and it wil 
not at all differ from the caſe of Parker v. Godin, MH. 2 Get 2 
ante, $13. where Satur a bankrupt left plate with his wife, wv 

to raiſe money delivered it to her ſervant, who went along 
with the defendant” to a brokers door, and there the de. 
fendant took the plate and went into the ſhop and panne 
b | 
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in his own name, and gave his own note to repay the monty, 
2 on receipt of it went back and paid the money to the 
bankrupt's wife: and in trover for the plate, it was held that 
he was liable, though he did not apply the money to his own. 
uſe. He was N with the plate as having had it in his 
cuſtody, and not delivering it to the aſſignee ; and there the Jo 
plate was forth-coming, but theſe eight bonds are not: There. . q 
the directions were to pawn, here to buy. There the produce 
of the plate was delivered to the wife, here the produce of. 
the money was delivered to her. In neither caſe had the 
defendant any advantage; if any difference, his diſadvantage | 
was greater there than here, becauſe there he had by note ſub« : IJ 
jected himſelf to pay the money. n 


It may be ſaid he laid out the money as directed, and pur- 
ſued his authority, To which it is anſwered, that no body 
could give him any directions or authority but the affignee, 
and he was not privy to the tranſaction; for though in another 
caſe it ſhall be taken that the wife acts as a ſervant, yet that iy 
only where the huſband himſelf has power; and though the aſ- 
ſignee comes in in privity under the bankrupt, yet that is onl 
as to all tranſactions previous to the bankruptcy; but no aa 
of the bankrupt ſubſequent can bind the aſſignee, there being 


then no privity between them. | 


The court, without hearing any argument of the other ſide, 
declared that if the four things inſiſted on for the plaintiff were 
all to be laid out of the caſe ; the concluſion drawn from thence, 
and the application of the caſe of Parker v. Godin would be 
right; and as to the firſt, ſecond, and fourth things, they 
thought they ought to have no weight againſt the plaintiff; but 
as to the third, they were all very clear in opinion, that the 
ſeizing part of the bonds was an affirmance of the defendant's 
act in laying out the money; and that the plaintiff therefore 
could not avow the act as to part, and diſavow it for the reſt, 
do the defendant had judgment. 423 | 
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f the | | 
ws. | Sir John Forteſcue Aland verſus Mafon, 
Bot RROR of a judgment in B. R. in Ireland on a writ of Where error is 
wir error there brought to reverſe a common recovery. The abb on . 
de . adant pleads infancy, and prays that the parol may demur z the parol ha 
+ wil 1 2 Wie de is entered, quod {oguela remeaneat until his emur, hd none 
age; of which judgment a writ of error bei brought. £220 
de Rad comes in again and pleads ame pls, And pleated agua 
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in 5 ds the ſame plea, and La. Ram. 1433. 

rays that the parol upon the writ of error in England may de- Barnard. K. B. 3. 

nur. To this plea the plaintiff in error demurs, and, ns 
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In what caſes 
the parc} ſhall 
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Ffimer pro quer in errore argued, that whatever may be the 
validity of the firſt plea, yet the ſecond will be ill; becauſe 


that is to bar the plaintiff of his right to diſpute the validity 


of che firſt plea, and is contrary to the maxim laid down by 
Lord Bacon in his Elements, 6, 7. Non valeat —_— ejuſdem rei 
cujus petitur diſſolutio : andꝭ it is a rule, that you ſhall not plead 

a matter which will come in judgment upon the firſt ſuit, 
7 H. 6. 44. Bro. Error 70. C. Lit. 128. a. If the defend- 
ant had to this ſecond writ of error pleaded in nullo eff erratum, 
he would have had the advantage of his principal point, whe- 
ther the parol ſhall demur or not. | 


Et per curiam, The plea in Ireland was very proper, but the 
other party has a right to diſpute the validity of the judgment 
given upon it. Now if this ſecond plea be allowed, the de- 
fendant will have had all the advantage of his nonage, though 
it ſhould happen to be ai cafe (as in dower) where he is not 
intitled to his age. If a writ of error be brought to reverſe 
a ſine, the fine itſelf ſhall not be pleaded in bar. Sir Tama 
Jones 181. The defendant might ſafely have pleaded in null. 
et erratum, and that would not have been a waiver of his firſt 
pies, 01266 br 0 ene 


It was argued a ſecond time in. Hil. fequen', when the court 


continuing of the ſame opinion, there was a judgment, quod 


def” ad errores praed uiterius reſpondeat. 7 4 1 


| T be. plea of nonage in England having been over-ruled; it 
came now to be debated. on the validity of the judgment of 


demur on a writ B. R. in Ireland, by which the parol was to demur, till the 


of error. 


infant came of age. And the court being of opinion, that it 
was proper to conſider that as a previous queſtion to the er- 
rors in the common recovery, if there were any, Strange fro 
guer in errore argued, that the plea was ill both as to the mat- 
ten and as to the manner of it. | Ws 


As to the matter of it: he is not intitled to his age, 
becauſe by his own ſhewing he is in by deſcent, and there- 
fore ſay ſome books he ſhall not have his age. 47 A/, l. + 
1 Rel. Abr. 139. pl. 33. If a man brings a writ of err 
* againſt. the heir of him that recovered, being within age, 
and in by deſcent of the land; the parol ſhall not demur for 
“ his nonage, though perhaps he hath a releaſe or other mat- 

“ ter to bar the. plaintiff, which he hath not knowledge de 
_<« plead within age. A | 


©} Beſides, he is not intitled to have his age in this caſe, be 
cauſe the error aſſigned is error in law, and not in fact: 
that is the diſtinction taken by juſtice Dedderidge in 3 2 
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where he ſays, he ſhall have his age againſt an error in fact, 
becauſe he may not be ſuppoſed to know his caſe well enough 
to anſwer the matter of fact; but as to error in law, it is a 
matter that never will lie in his cognizance; the Judges are to 
look into it for him, and they can as well judge upon the record 
now, as when the Arn of age. 


But ſuppoſing this was a caſe wherein the defendant is inti- 
tled to his age, yet the manner of the plea is ill. 1. As it is a 
dilatory, it ought not to have been pleaded after an imparlance. 
2. It does not mention of what age the infant is. In Co. Ent. 
256. the age is mentioned, and there is a very good reaſon it 
ſhould be ſo; becauſe at his full age a reſummons muſt iſſue, 
and as this muſt be founded upon the record, it ought to ap- 
pear to the court, when it is the proper time to award ſuch a 
writ. 1 | e i 

Sed per curiam, His being in by deſcent is the ſtrongeſt reaſon 
for having his age, and though the book cited is to the con- 
trary, yet in the ſame page is a caſe directly n and the 
current of authorities are fo.” And as to juſtice Padderiages 
diſtinction, there is nothing in it, for a releaſe of errors, if he 
knew how to plead it, would defend him againſt errors in law 
as well as in fact. As to the form of the * we think it well 
enough, and thereforę the judgment for the parol to demur 
muſt be affirmed. | 


N. B. A fault in the writ of error was amended without 
coſts, the ſtatute not giving coſts on amending, as it docs 
on quaſhing. | tt vg NV 
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3 Georgii 2 Regis. In B. R. 
Sir Robert Raymond, Kut. Lord Chief Tuſlice, f 
Sir Francis Page, Kur. 
James Reynolds, Eſq; Fuſtices. | 
Sir Edmund Probyn, Knut. 1 & 
i Þ ö E: 
Sir Philip Yorke, Knt. Attorney General, { 
| "7 b 
Charles Talbot, E/q; Solicitor General, 
| th 
th 
— — 7 . CC 
a 
The Mayor of Baſingſtoke verſus Bonner. p 
4s Aw ABNEY moved, that the defendant being an attorney of 1 
g. B. muſt plead C C. B. might be diſcharged on common bail; ſu alle * 
1 je to be the prachee of C. B. to pay that reſpect ta th G 
not be diſcharg» attornies of B. R. if they are ſued there, and cited 2 Mad. 181, . 
* comme 1 Mod. 10. Salt. $44. | Wh 
1567. | P | 
þ Hong KB, Strange contra aſſerted, that there was no ſuch practice in x; 
WY , B. and as to the caſe in 2 Mod. it is ſo far from, being n 
authority for the defendant, that it appears the Common Pleas ni 
did not diſcharge him, though arreſted in the palace yard, but er 
ſent him up to the King's Bench. And the other two caſes » 
are of attornies of the ſame court, who no doubt are to be dil: 4 
2 on common bail. Et per curiam, The defendant mult Pet 
find ſpecial bail here, and may plead his privilege in abatement 1 
after. 8 f | en 
by 


| Accordingly he put in bail, and pleaded his privilege ; d 
which the plaintiff demurred, and objeed that he had gt 


* 


1 


for this fault the court held it ill, and awarded a reſpondes ouſter. 


N the caſe of Fiſher judgment was arreſted after a verdict ; 
and in the caſe of Saunders an indictment. was quaſhed; be- 
ing taken at an adjourned ſeſſions, and it not appearing what 
day the original ſeſſions began, to bring it within the time 
preſcribed by the ſtatute, Strange pro Rege. 


| Hatton verſus Hatton, 


cf RANGE moved for a prohibition to the prerogative 
court, in a ſuit there inſtituted by the next of kin againſt the 
executor, to make diſtribution of the ſurplus, there being a 
ſpecifick legacy to the executor; for that although there have 
been variety of deciſions upon this point in courts of equity, 
where ras Fa ſometimes held the executor to be a truſtee for 
the next of kin as to the ſurplus ; yet there was no inſtance of 
the ſpiritual court's judging of a truſt, or ſetting up any intereſt 
con to the common law. He inſiſted, that in the caſe of 
a will the Judge below is fundus officio, when he has granted 


ing to the ſtatute 21 H. 8. c. 5, and he cited 5 Mad. 247. 
Petit. v. Smith, where the teſtator gave 5 l. to the executor, 
and the daughter cited him to make diſtribution; and a pro- 
hibition was granted. And in a report of the ſame caſe in 
Cump." 378. it is ſaid per Helt C. J. they never pretended to 
diſtribution in the caſe of an executor ; and they only did it 
in the caſe of an adminiſtrator by virtue of the ſtatute, and he 
denied the notion in 2 If. 33. executors mult divide. 


= FR 8. 


Dr, Sayer e conta would fain have maintained, that the ſpi- 
ritual court had concurrent juriſdiction with the court of Chan- 
eery in this caſe, as well as in legacies ; and inſiſted that this 
is a partial inteſtacy as to the ſurplus. But the court was 
clearly of opinion, the ſpiritual court could not intermeddle: 


Ares 


enlarged, and not barely confirmed their power; as appears 


an by the hiſtory of that ſtatute in Raym. 496, Se. * 
bh 2 
red 3K 4 The 


: q R 4 * * 
Eaſter Term 3 Geo. 2. a : 


red himſelf to be an attorney at the time of filing the bill, but 
only at the time of pleading ; it is ante exhibition” billae fecit 
(inſtead of fuit) et adbuc eriſtit un” attornatorum de C. B. And 


and ſaid that in caſe of an inteſtacy, they uſed to be prohibited, 
as in Carter 125. 1 Lev. 233. and the ſtatute of diſtributions 


865 


Dominus Rex verſus F iſher———et Saunders 


Where an in- 
dietment is 
found at an ad. 
journed ſefſi>as, 
it muſt appear 
the ſeſſion; de- 
gan in time, 
2 Seſſ. Caſ. 20. 


4 Barnard. K. R, 


127. 


Spiritual court 
cannot order 
diſtribution 
where there is 

a legacy to the 
executor. 
Fitzgib. 126. 
Barnard. B. R. 
277, 329. 

See 2 Bac. Abr. 


426. 


probate, as to all pupoſes but calling for an inventary, accord- 


Eafter Term 3 Geo. 2. 


Pane rule for a prohibition was made abſolute, and the court 
offered, that if the common lawyers on the doctor's fide, who 
"were Reeve, Lee and Fazakarley, would fay they thought there 
was any thing in it, the plaintiff ſhould declare 1n prohibition 
but they declined it. | 


Dominus Rex verſus Martham Bryan. 
"Intent tode- FT NDICTMENT, ſetting forth that the defendant came 
2 not indit- I to the ſhop of Langley a mercer, and affirmed the was a fer. 
- Barnard. k. B. Vant to the Counteſs of Pomfret, and was ſent by her from 
298. St. Fames's to fetch ſilks for the Queen, endeavouring thereby 
7 Sell Caf. a3. to defraud the ſaid Langley; whereas in fact ſhe was no ſervant 
of the Counteſs of Pomfret, nor was ſent upon the Queen's 
account. After verdict for the King, it was moved in arreſt | 

of judgment by Mr. Fazakerley, that there was no falſe tokens, 
or any actual fraud committed, there was no offenſe indictable; 
and he cited Salk. 379. 5 Mod. 18. 6 Mad. 105, 111, 301, 

311. e | Wo 


Nerve contra, would have maintained it as being a fraud con- 
cerning publick trafficx; and though no harm was done, yet an 
indictment would lie, as in the caſe in 1 Ven. 304, of an in- 
dictment for a conſpiracy to charge a man with a baſtard child, 
when there really was no child, fo that the party could not 


to ſuffer. | - 


Sed per curiam, There the conſpiracy was the crime; and an 
indictment will lie for that, though it be to do a lawful act: 
this is no more than telling a lie, and no inſtance being ſhewn 
to maintain it, the judgment muſt be arreſteee. 

Scire facias TRANGE took an exception to the e againſt bail 
3 vail may that on ſetting out the capias ad ſatisfacie in the replica- 
be l he day  tign, it appeared the ſcire facias bore tefle the very day the 
the capias ad capias ad ſatisfaciendum was returnable ; and would have had it 
12 von to be ill, becauſe the ſcire facias cannot iſſue till a capias ad ſatis 
ſite 807. faciendum is returned and filed; which could not be preſumed to 
have been done the very day of the return. But the court ſaid 

it was well enough, and gave judgment for the plaintiff, 


Succngeh 
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© Sweetapple verſus Goodfellow, 


T was held that a writ of error is ſo abſolutely a ſuperſedes, Writ of error 


that the plaintiff cannot. ſo much as take out a capias ad fd, a ſuper» 


againſt the baiill. 


ma Tully. verſus Sparkes. 


EBT upon a bond againſt the defendant Sparkes and The bankrupt- 
X May, Mn of William Donelſon, ſetting forth that © "I - 
Donelſen entered into a bond in 800 J. conditioned, that if he, diſcharge a bond 
his heirs, executors or adminiſtrators, ſhould pay to the-plain- conditioned for 
tiff 400/. within two months after the death of the obligor, . guter to 
in caſe he ſhall marry Martha Latimer, and the ſhall ſurvive Lad. Raym. 
him, then the bond to be void. The plaintiff then avers, 1570. 
that the marriage was had and the wife ſurvived," and che de- grow 10s. 
fendants were made executors ; but neither they nor the heir Barnard K. B. 
have paid the money according to the condition, The de- 39 
fendant May pleads that he never adminiſtred or proved the Malle 5. 
will, and the plaintiff as to him enters a nolle proſegqut. The pl. 51. 
other defendant Sparkes prays oyer of the bond, which is ſet 
out without the condition; and then pleads, that the obligor 
was a trader, and after entering into the bond committed an 
act of bankruptcy, whereupon the creditors petitioned, had a 
commiſſion, and he was declared a bankrupt, and had his 
certificate, which was confirmed. To this the plaintiff, hav- 
ing inrolled the condition of the bond in hæc verba, demurred 
and the defendant joined in demurre. wo R. 


ſatisfaciendum, and return won Ae in ann Jo Hen: 6.50.9." 


Strange pro guer argued, that the plea was ill: He laid it 
in as a general rule, that a creditor- ſhall not be barred 
quoad a demand which he cannot come into a diſtribution for; 
although to ſome. purpoſes a bond is debitum in praeſenti, yet 


this is to be conſidered upon the reaſon of the ſeveral acts re- 


lating to bankrupts, which plainly deſign to bar no body but 
thoſe who can ſeek relief under the commiſſion. And this is 
proved by the ſtatute 7 Geo, 1. c. 31. which recites the incon- 
venience, that creditors by bond or note payable at a future 
day could not prove their debts before the commiſſioners, and 


therefore gives a liberty to prove the debt, and have a diſtri- 


bution, making a rebate of intereſt, where the money is pay- 
able at a certain future day, and where the debt aroſe by S 
fale of goods. That it could not be done before this act, 
is proved by the caſe of Callowel v. Qutterbuch, Paſch, 
10 Ann. B. R. which was a note dated 1 {anuary, payable 
one month after date, the party became a bankrupt 10 Ju- 


; and it was held that the creditor could not come in for a 


diſtri - 


44-2. EY OF * 1 0 * n y n * | y 2 9 nen = if ab” hy 2 ry 
RES >; . n e e N WIE 6—ñ!: “ 
k 4 
bf * 8 7 q 
Y + > 5 1 
n * * [a = 
ww, - © . 
— 9 g £ , : 1 - , N 4 
. 4 * 


cauſe of action did not accrue until after 
ruptey. | 9 + 


This demand depends on two contingencies, whether it | 


hall ever ariſe; firſt, the marriage taking effect, and ſecond- 
ly, the wife's ſurviving ; and it is impoſſible to make a rebate 


pl intereſt, there being no certain time to compute it from. 


If the bankrupt himſelf would diſcharge himſelf, his plea muſt 
- be that the cauſe of action aroſe before he became a bank- 
rupt; but could that be ſaid in this caſe? | | 


22 contra inſiſted, that the words of 5 Geo. 1. c. 24. 
diſcharged the bankrupt from all debts contrafted due ar owing, in 
the disjunctive, and that this is certainly a debt contracted : 
were it a bond to the bankrupt on ſuch a contingency, it would 
certainly be affignable : and hereupon he entered into à long 
argument, to prove that the condition was no part of the bond, 
but only ſtayeth the effect of it. Sed per curiam, As no cauſe 
of action could accrue upon this bond during the life of the 
bankrupt, 'the abligee could never come in for a diſtribution, 
and therefore ſhall not be barred : the ſtatute 7 Geo. has not 
taken in this caſe, but explains very well what the law is con- 


cerning it; and the word debt in 5 Geo. muſt be expounded a 


demandable debt ; whereas it could never appear during the life 
of the bankrupt, whether this would ever come to be a charge 
upon his eſtate. 5 n 


Upon this judgment was given for the plaintiff, and the 
defendant brought a writ of error in the Exchequer Chamber, 
where it was argued again by Jacehn and Strange. And Mr. 
Jocelyn, beſides his argument upon the ' merits, took an ex- 
ception to the form of the judgment, that the damages and 
coſts accafione detentionis debiti are not ſaid to be given ex aſſenſu 
of the plaintiff; and for this he cited 1 Roll. Abr. 371. 


Strange contra argued, that whether it was right or wrong, | 


the defendant could not object it, for that he has no election 
as the plaintiff has: the plaintiff, if he do not like the da- 
mages given by the court, may inſiſt upon a writ of inquiry, 
2 Saund, 106. But when he waives that, and takes judg- 
ment for the damages and coſts aſſeſſed by the court, it amounts 
to a conſent to ſtand by them, And agreeably to this reaſon- 
ing the objection was over-ruled in Comb. 220. | 


But if there was any thing in the objection, he inſiſted it 
wes cured by the 16& 17 Car, 2. c. 8. which ſays there (ul 


difiribution; for it was debitum in pracfents,” 
urn r 
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be no reverſal dy reaſon that the coſts in any judgment whats 
ſoever are not entered to be by conſent of the plaintiff. . | 


He likewiſe inſiſted, that if it was wrong, there might be a e 
reverſal only as to the damages and coſts, and the judgment be | 
affirmed as to the debt; according. to the caſe of ques Ante, tos, 
v. the Dutch Weft-India\ company. Trin. 2 Geo. 2. | 

And as to the merits he repeated his former argument, and 
cited two caſes in chancery, that had been determined ſince 
the judgment of B. R. viz. 23 December, 1728. when the Lord 
Chancellor having taken time to conſider of three petitions ex 2 P. Will. Rep. 
parte Channel, ex parte Gazelet and ex parte Bateman, delivered 497: pl. 159- 
his opinion, that upon a * bottomree bond, where the ſhip was, ny 90 
not yet returned, and upon two bonds given on marriage with, _—_ 4 
conditions to leave money to the wife if ſhe ſurvived, the fe@. 1, 2. & 
obligees could not be let in to prove their debts before the r ©3%+ 
commiſſioners, becauſe they were not payable at a certain fu- " 
ture time, but depended upon contingencies,  _ EE 


Whereupon the judges in the Exchequer Chamber were 
unanimaus for affirming the judgment upon the merits ; But 
Pengelly Ch. Baron having ſome doubt upon the exception about 
ex . the cauſe was adjourned, and the plaintiff applied 
to B. R. upon the 16 & 17 Car. 2. c. 8. to amend it: where 
Jocelyn _ very elaborately, that the record was not before 
them, and the fault not amendable if it was; notwithſtanding 
which the judges did amend it (though they ſeemed to think 
that it could not be a fatal objection) and upon amending the 
tranſcript alſo, it went back to the Exchequer Chamber, where 
the judgment was affirmed. 


* 
*. # 


N. B. There had been a former action, where the bank- 
ruptcy was pleaded, but no petition of the creditors was ſet out, See 5 Gen, 
which the King's Bench held to be neceſſary, and for want of + 36. . 
it the plea to be ill. But then exception being taken to the 
declaration, that it was not averred the heir did not pay the 
money, ſo that a cauſe of action did not appear, the plaintiff 
diſcontinued that ſuit upon payment of coſts, | 
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Sir Robert Raymond, Knt. Lord Chg vun, 
Sir Francis Page, Kur. 
Sir Edmund Probyn, Kut. 

William Lee Ei; 


Sir Philip Vorke, Kur. Attorney Oe. 
Charles Talbot, E. Solicitor General. 


Dominus Rex verſus Clendon. 


| + Cannot join NDICTMENT, ſetting forth that the defendant mate 
2 an aſſault upon Sarah the wife of Milian Beatniff, and 


indide- Elizabeth Cooper, and 55 them beat, wound, and evil in- 
ment. treat, After verdict pro it was. moved in arreſt, of judg- 
2 ment, that theſe were two 12 iſtinct offenſes, and therefore could 


137. not be laid in the ſame indictment; and of that opinion was 
. court, and the re was 88 Strange pro yy 
law. 2 Bur, i 3's! 1597 Dd 


Pominus Rex 2 Scott. 


hav ee N p 4 \ H e -und preſented at ſeſſions for not attending 

n i, at the high conſtable's petty ſeſſions, to give an account 

- K. V. of his ſervant's wages; and 00 4% in En ih, contrary to 
36 E. 3. c. 15. It was quaſhed. 


* 


Baynhan 


ws  o FF acS a Ss «a «<< 


Le 1 Ss. 
2 


* : | F 1 N a ; a 
Trinity Term — 2. * 


: | Baynham ene, Matthews 


ASE upon a promiſſory note; the dene pleaded the Where there is 
\SE upon a pro ; to which the plaintiff replies, that the — 
note was given for a juſt debt, abſque hoc quod corrupte agreatum conclude with 
fuit mode at forma and concludes to the country. Demurrer Fireib 130 1 
inde, et pra caiſa, that the replication ſhould: have been con- 1. 2. e 
cluded with an averment. And Fazakerley pro def argued, <A 
that the replication was ill, there being new matter diſcloſed : 
and though there be a negative and affirmative as to one par- 
ticular fact, yet the plaintiff . conclude with an averment. 
1 Jones 327. Laue. 1435. N 


Spelman contra cited Go. Be. 205. I 177. 3 98. 


That where there is a negative and affirmative, you muſt not 


conclude with an averment. Et per curiam, Generally ſpeax- 
ing it is ſo, and if the plaintiff here would have been contented 
ws e. replied in the common form, non corrupte agreatum fuit 

2 without a traverſe, he would have been right in 
2 g to the country: But wherever you add a traverſe, 
there muſt be an auerment. Raft. 689. Lib. Placit. Ter! 


The plaintif pr]yed 0 to Ania and, being an Wy 3 5 
miniſtrator, it was granted without coſts. CON | 


2 AY in C. P. Barnes 110. See Caf. temp. Hardto. 70. 2 Barnard, K. B. 154» 3 Bur. 
ep. K 


Atkinſon e Atkinſon. 


£ .» W415 


E AVE was given to plead non «ft faftum, and a diſcharge Plead doubles. 
L by a commiſſion of Tied g a 


Do minus Rex . Charleſworth. 


Io wo 1 for forging a warrant of attorney to Information 8 

acknowledge ſatisfaction upon a judgment of Eaſter term. cited in Andrews 

And after iſſue joined the record appearing to bo of Hilary 14. raj 

2 7 information was amended without coſts (the pro- 5 Ca >. 
cutor having been admitted a pauper) and ſhout vin 5 

the defendant anne to plead de nous; and Hil. 10 Ann, Ss vr Fu hp 

v. Simmonds was Cited, where the title of an act ſet forth in an 

information was amended, Salk. 47. 3 Lev. 347. 


Slater 


* 


Triaity Term 4 Geo. 2. | 


allowed him to give in evidence a juſtification for beating the 
| horſe, vez. that the plaintiff put his cart before the defendant's 
E. door, and prevented a cart which the defendant had hired from 
Fe | coming to take his goods, and therefore he whipt the horſe to 
LET Aire remove the cart. And the Chief Juſtice ſaid, this differed from 
1 treſpaſs vi et armis for aſſaulting a man, where the aſſault is a 
cauſe of action; but here the aſſault on the horſe is no cauſe of 
action, unleſs accompanied with a ſpecial damage. And there- 
fore he left it to the jury, on the queſtion whether defendant 
did any more than was neeeſſary to remove the horſe and cart 

| from his door, or beat the horſe immoderately. And they 
Tradeſman may found for the defendant. He ſaid, if a hackney coach ſtands 
xemove.acoach before a tradeſman's door, and hinders cuſtomers; he may 
; 4 NE lawfully take hold of the horſes and lead them away, and is not 

bound to take his remedy for damages. Strange pro quer. 


Cole verſus Buckland, 


HE ſecond ſcire facias was returnable the firſt day of 
6 þ the term, and a week within term the bail moved to 
Nay the proceedings, on the common terms of giving judg- 
ment in the ſeire facias, and taking four days to ſurrender after 
affirmance in the principal cauſe. But the court held they. 
came too late, after their time to ſurrender was gone, and 
would not revive it again: all they would do was, to ſtay the 
ſuing out execution till after affirmance, wor 


1 Str. 443- 
Poſh; 1270. 


Dominus Rex verſus Wych, 


4 T was denied to read a uaker's affirmation on a motion for | 
. | an information for à miſdemeanor, | 
34 n 


„ 4. Guildhall, coram Raymond C. J. 5 A 
On Not gulley A CTION' upon the caſe, for that the plaintiff way poſ.. 
1 ſeſſed of an horſe and cart, and the defendant fo violently 


may juſtify in beat the horſe, that the plaintiff was deprived of the uſe of his 


ſtatu 


1 
1 
e 


| : | Trinity Term 1 Geb. a. PEN 92 


| 12 8 4 oF, oF 8 © | obs 
Broome verſus Ries. tn CB. 


N treſpaſs, the defendant juſtifies under a diſtreſs for rent ene 

T and ſhews that he gave notice according to the act of Par- 1; ia cauſe 

ament, had the goods appraiſed by perſons ſworn before the. of aon ie con- 
headborough, and ſold, and the furplus left in the hands of the — 
conſtable : the plaintiff replied, de injuria ſua propria abſque tali wars gy "Fl 
cauſa: and on the trial there was a verdict for the defendant. But foe, which | 
upon motion the court ſet aſide the verdict, and ordered judg- —— , 
ment to be entered for the plaintiff, and a writ of inquiry of be ſet afide and 
damages to iſſue. For by the defendant's own ſhewing the ſale u inquiry © 
cannot be juſtified; it appearing there was a conſtable preſent, W 3s 
ſo that the headborough had no power to adminiſter the oath, 
Vide Carthew 370. "ap | 


” 


Coffin verſus Gunner. 3 Fj 

HE defendant was convicted upon the black act; and 9 Cee; 2/26; 

ordered to be pardoned, on condition he tranſports him- Segen 
8 


ſelf. And the act working no forfeiture of goods or land, with pro- 
Wheat moved for leave to charge him in a civil action. And 25 . 
upon conſideration, that it was not to hold him to bail, or re- pargard. E 
ſtrain him from performing the condition of his pardon, the 339+ 341 356 

court gave leave to charge him with proceſs, that the plaintiff "x — 

might proceed to get execution. 6 ' 


Stonehouſe verſus Mullins. 


"LIT plaintiff in Trinity term laſt brought an action of Ineſcape, the re- 
eſcape againſt the marſhal, who imparled to Michazhnas 1 
term, and then pleaded a recaption on 20th of Ofober, The brought. 
plaintiff demurred. And judgment was given for the plaintiff, Barnard. K. 5. 
becauſe to ouſt him of his action it ſhould appear the recaption 95 pane 
was before the action brought, and this appears to be long after. 


3 Co. 44, 52+ 1 Jon. 144. Co. Fac. 657. 1 Roll. Abr. 808. 


2 — alſo held that debt lies by 1 K. 2. c. 12. as well where Debt lies on 
eſcape is negligent, ” where it is voluntary. We — 
| * 


King verſus Wilſon, At at Guildhall, 


RAYMOND C. J. held, that a parol promiſe to pay the debt Frouie and pars 
of another in conſideration of forbearance, was void by the Ow 
ſtatute of frauds and perjuries, 
gtonehouſe . 


- 


374 Trinity Term 4 Geo. a. 


ga 4 = 


_ Stonehouſe" verſus Ewen, | 
Axis 3 PE® curiam, If it be returned to an elegit, that there are no 

N lands, the ſheriff need not return an inquiſition; for the 
ie ol chat is only to deliver a moiety of the lands by if there 


a ein Fg 2 
Are any. | ; 
= ag * 1 ; . a 1 |: * g bu | % 632 | * 35 
8 VET" 459 } _ ; 133 SELLS, 
4 Dominus Rex Inhabi de * Minchi 


Renting the ' PER curiam, iam, Renting a piece of paſture ground of 10 1, fer 
an ann. is a ſettlement, but not renting the paſture of a piece 
: 92. of ground. . | * nat aled 3 2 4:6 or ; 


IG | 
pl. 93+ 1 Js 1 . l d : f f . & : £* 4 
pl. 132. 2 Bur. Settl. Caf. 316, n. 318. n. | | Os q 


Dominus Rex verſus Earl, 


Cotto not to be HERE was a rule for the proſecutor of an information 
id by an ge- I to pay coſts. for not going on to trial: the deſendant died 
before they were paid. And it was held the executor. could 
not have them; nor would he have been liable, if the teſtator 
had been ruled to pay em.. ; 
rg Copper verſus Olborne, 


' Confideratur in INH E entry of judgment was ideo conſ* without . And 
03 as conf” objefted b. > Pen to be error, * — 2 it being 
1 abbreviated may paſs for the preſent tenſe of the indicative mood 

of the paſlive verb, conſideratur, it is conſidered; and the judg- 

ment was affirmed. | 


% 


| The Mayor of Poole verſus Bennet. 
Penne changed. F action was laid in the county of Poole, and for a duty 
th 


_ Ar * claimed to be due to the corporation; and on my motion 


not 8. P. e venue was changed to Hampſhire, it appearing manifeſtly 
5 there could be no fair trial in Poole. ; W 


— — * yy A. . . 2 1 r 


® The editor of the Seſſions Caſes 1750, has been very careleſs in relation to thi 
Caſe, which he has given in two different parts of his ſecond volume: but has «v7 
A tranſpoſed them; in p. 163, he has reported the motion of E. term 
Geo, II. when Mr. Steeven's firit objection was over-ruled ; in p. 92, be had be 
reported the ſubſequent objection, taken by Mr. Steewvens, in the following term, 
T. 3 & 4 Geo, II. which was an objection to the original order, for want of an ad- 

x — (Bur, Setl. Caf. 316. n.) upon which objection, both orders were q 
truth he does not perceive, that they are different branches, of the ſame caſe j 0 
has be ziven them, the ſame name. Bur. Setl, Caſ, 319, 


I uu 


— © TON EO I 


Trinity Term 4 Geo. 2. 875 


nee verſus Hardyman. — 
A. Guildhall, coram Raymond C. J. 


AST ION for 92 ſold to the 1 = Tron — 
non a it, the delivery was proved. y nd- Lee 

ant N had lived n a very lewd manner; one Mr. edn —_ 
Mott frequently coming to her at her huſband's houſe, and they with debts con- 
were locked up together in a bed- chamber; and other indecen- 2 * 
cies paſſed between them. And it was alſo proved, that ſhe 

ſeveral times went to the houſe of this Nett, a gentleman in 

Wilſhire, who lived within threg miles of the defendant's houſe. 

It did not appear farther than that he diſliked her going and 

ſtaying at Mr. Nott's. But under theſe. circumſtances they 

contin ued to live together. Afterwards, on the 18th of October 

1726, ſhe went away from him, and went to* Marlborough, + 

1 8 ſhe reſided for ſome time. But after the leaving her 

huſband's houſe it did not appear that ſhe ever ſaw Mr. Nort, 

or lived in a lewd; manner. After ſome time ſhe ſent Lucar an 

attorney to her huſband, to deſire that he would receive her 

again; the huſband told him, that if ſhe came again ſhe ſhould 

never ſit at the upper end of his table, nor have the government 

of the children, but ſhould live in a garret. Then Lucas pro- 

poſed to him, to make her an allowance, and propoſed about 80 J. 

or 100 J. per annum, he being worth about 5 or 6001. per annum. 

But that was not complied with; and afterwards ſhe came to 

London, and bought the linen to the amount of 53 1, 


— %®. oma 


Chief Juſtice Raymond was of opinion, that the plaintiff | 
ſhould be called. And accordingly he was nonſuited. He | 
held, if a woman elopes from her huſband, though ſhe does not 
go away with an adulterer, or in an adulterous manner; the 
tradeſman truſts her at his peril, and the huſband is not bound, 

And this had been ſo adjudged in two or three caſes. Indeed if 
he refuſe to receive her again, from that time it may be an 
anſwer to the elopement. fa this caſe he does not abſolutely - 
refuſe to receive her again ; but that ſhe ſhould neither fit at 
his table, nor have any, government of the children, but ſhould 


de kept in a garret ; and ſhe deſerved no better uſage, And 
the plaintiff was nonſuit. 


Vor. Il. „ Michaelmas 


Not guilty and 
a juſtific tion 
not allowed to be 
auer 

arnard. K. B. 
368. 


Bail may be put 
in above without 
the «fendant's 
conſent, 


* 


Michaelmas Term 
4 Georgii 2 Regis. In B. R. 


Sir Robert Raymond, Kut. Lord Chief Fuſtice. 
Sir Francis Page, Kut. | | 
Sir Edmund Probyn, Kut. 
William Lee, Eſq; ) 
Sir Philip Yorke, Kut. Attorney General. 
Charles Talbot, E/q; va, General. 


ing contradictory. 6 
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Palmer verſus Wadbrooke. 


N treſpaſs, aſſault and battery, the defendant moved for 
leave to plead double, viz. Not guilty, and a juſtification 
in defence of his maſter's barge. Which was denied as be- 


Berchere et al verſus Colſon, | 


HE defendant prevailed with Collins and Beuan to be- 

come bail for him to the ſheriff in 300 l. at the return of 
the writ they went before a Judge in order to put in bail above. 
And the defendant himſelf appearing, and inſiſting that no bail 
ſhould be taken, the Judge refuſed to do any thing in the mat- 
ter. Whereupon I moved the court, that, to prevent ſo palps- 
ble a aud, the bail might be permitted to perform the con- 
dition of their bond, by putting in bail. And leave being 
given ſo to do, the bail was put in before a Judge, and the next 
day the bail took up the defendant, and ſurrendered him in 
diſcharge of themſelves. g 0 


Andrew 
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8 quaſh a ſpecial capias that was te/e Quathing vrt: 
17 June haſt, the cauſe of action appearing on the face of i not ow debity 
it to ariſe 21 September after, But the court ſaid, quaſhing was — Kk. B. 
not ex debito juſtitiae, and therefore they would give the plain- 368, 8. C. & 
tiff an opportunity to ſet it right if he could, by filing bill * * 
as of this term, Sar TE | : 


Ritſon verſus Francis bail of Naſh, 


FT ER judgment on ſcire facias againſt bail, Agar moved practice. 
A to ſtay execution, the principal having brought error, and Barnard. K. B. 
the bail undertaking to pay the condemnation money and the 375 
coſts on the ſcire facias in four days after affirmance: but in i 
this caſe there being no bail on the writ of error, the court 
made the bail undertake alſo to pay the coſts on the writ of 
error, in caſe the judgment was affirmed : and ſaid, it was a 


favour they were aſking, and they would make them ſubmit to 
equitable terms, £ 


Worley verſus Glover, Walt * 0. e. 1 : 
PER curiam, On the late act 12 Geo. 1. c. 29, which re- 


Practice on 
quires the proceſs to be ſerved, it is not neceſſa 


ry to ſhew 1 
1 ic party the original writ, as you do on ſervice of rules. The Barnard. K. B. 
58 kt only requires him to be ſerved with a copy, which is the 12 
* me as if it had ſaid deliver a copy. Strange pro dg. *& 432, 


Dominus Rex verſus Elford. 

\ FTER a mandamus was taken out under ſeat of the ce, 
court, the defendant (being the country attorney) found Cited in Au- 

fault in it, and altered it before he delivered it to the party | Wi 

o whom it was directed. And for this an attachment was 

ranted. And upon his ſubmiſſion and paying coſts he was 


charged. After this he was indicted before the Judges of 
ze at Exon for a forgery, 


And upon theſe circumſtances 
moved for a certiorari, but the proſecutur not conſenting, 
e court refuſed to grant it. | 
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Wy 


Winter verſus Slow. 


Pauper, NN a motion to ſtay the plaintiff's proceedings as a pauper, 
7 1 25 till he paid coſts in a former action, wherein he was non- 
HL - ſuited : it appeared that the nonſuit was upon a flip of the 


* 
& 


attorney's, and not upon the merits of the cauſe; which. the 
defendant might have gone into notwithſtanding, if he would. 
The court thought this was not vexatious, and therefore re- 
fuſed to ſtay proceedings. | 


Mallory verſus Jennings ; 


heh of xo PON debate it was held, that the want of a writ of 
6 Pap i inquiry is aided by the ſtatute of jeofails ; though it was 
inſiſted to be ſuch a fault as could not happen in the caſe of 2 


Barnard. K. B. 


6. | , 
. verdict. 
Dupleſſis verſus Chalk. 

Venue, EBT for rent laid in London on a parol demiſe of lands 
N in Kent; and the court refuſed to change the venue, ſaj- 
Barnard. K. B. ing they never do it in debt. e 
379» 

Between the Pariſhes of Hanmer in com' Flint and Ellef- 

* mere in com' Salop. | 

N |; 
What a ſuffi- TPON a ſpecial order of ſeſſions, the caſe ſtated was, 
. that Randal Fidian being unmarried, and having no 
year, Child, was hired into Hanmer for a year, and ſerved the ſame: 


Barnard, K. B. that afterwards in 1718, he being ſtill unmarried, and having 

9. Car, u0 child, Wer Hired into Elleſmere in Salop, to ſerve fron 

166. Lach- day to Chriſtmas following, (which he did) and was then 
hired again for a year by the ſame maſter, and ſerved to th* 
end of May, And the ſeſſions adjudged it no ſettlement, and 
ſent him to Hanmer, 


Strange moved to quaſh the order, there being in the 
Forteſc. Rep. Whole a ſęrvice for a year in Elleſmere, and that is enough 2 
356. ſatisfy the ſtatute, which requires both a hiring and ſervwice 
I Aan. ear. And cited the caſes of Overton u. Steventoth 
, wg 10 V. z. and Rex v. Inhabitantes de Brightwell in com ooh © 
both which it is held, that the ſervice for a year n i 
of the ſame identical year for which the hiring for a year 2 
And upon the authority of theſe caſes the court held it à . 


tlement in Elleſmere, and quaſhed the order of ſeſhons, 
adjudged it otherwile. ; binſen 
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TPON debate icons: held; that. ha dreading bn Gb wale At 
real aſſets in the hands of the heir for payment of fete. 


debts. 1 Jan. 24+ And the decree' was affirmed in the Houſe 4." 8 

. of Lords. | | 1 3 Vin. Abr. 1 

” 2 | | pl. 28. r 
Dr. Gooche verſus The Biſhop of London. ; e 


HE biſhop libelled in the ſpiritual court, ſuggeſting that gat may bela. 
Dr. Gooche, as arch-deacon of Eſſex, tenetur ſokvere 10 l. the ſpiritual 
due to the biſhop as a preſtation, for the exerciſe of his exterior —_— 
juriſdiction. e Sf 
| OO ar of EATS | 2% inf EIN | A 14-1408 
Reeve moved for a prohibition, alleging that they hadpleaded + 
there was no preſcription ; and then that being denied, a'/pro- _._. | 
hibition ought to go for defect of trial. if e 44 5 


E contra it was argued by Henchman et al', that the libel be- 
ing general, it muſt not be taken that they go upon a/preſerip- 
tion; but it is to be conſidered in the ſame light as the com- 
mon caſe of a penſion, which is ſueable for in the ſpiritual 
court: and the nature of the demand ſhews it muſt have its 
original from a compoſition, it being a recompenſe for the 
arch-deacon's being allowed to exerciſe & juriſdiction, which 
originally did belong to the ordinary. 2 Gro. 666. Salk. 58. 
Cro, Eliz. 675. 2 Iuſt. 491. | | ihr 
e e Gier eh pi 
Et per curiam, They may certainly intitle themſelves a 
antiquo, without laying a preſcription, And. as they have only 
laid it in, general, there is no ground for us to interpoſe, till it 
appears by the proceedings, that a preſeriptive right will come 
in queſtion : if they join iſſue om the plea, it will then be pro- 
per to apply ; but at preſent there ought to be no prohibition. 


| Dominus Rex verſus Wildman. >. + A 
3 . 10 Rom . 
Mandamus was granted to Wildman on my motion, re- Mandamus to 
quiring him to deliver to the company of blackſmiths all the clerk of a 
books, papers, &c. which he had in his cuſtody by virtue of (272229 1966 


being their clerk, from which office he had been removed. dh an .. 
: | 4 E | Barnard. K. B. 
3L 3 ö The * 
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Mandamus muſt The officer took the rule to deliver them to the new clerk , 
yoo arp but the mandamus was made out right, as I moved for it: how. 
rule. ever it varying from the rule, the writ was ſupetſeded, and 

afterwards moved and obtained a new one. 
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Where error Writ of error brought by a feme ſole abated by her mar. 
8 riage, and then ſne and her huſband bring a ſecond; and 
elccution nal the court gave leave to take out execution, it being a delay oc- 
2 6 caſioned by the act of the plaintiff in error. 1 Mod. 285. 
403. . I Vent. 100. 7 | ade ee | 5 


e d Dominus Rex verſus Solomon Nathan. | 


Bankrupt diſ- HE defendant was committed by the commiſſioners of 
I. oy: 1 vankrupt, ' who in their warrant recite that he had been 
; ts in 


examined before them upon his oath, upon which examination 
1 he had notoriouſly prevaricated ; they cherefore commit him 
3 264. WER without bail or mainprize, until he ſhall make a full and true 


gd. diſcloſure and diſcovery of his eſtate and effects, or be other - 
6.2 wiſe delivered by due courſe of law. | Na nn A 0 


i | WOES 

Upon a habeas wa it was moved that the defendant might 
be diſcharged. 1. Becauſe the ſtatute 1 Fac. 1. c. 15. requires 
there ſhould be interrogatories exhibited for his examination, 
that ſo he may have time to conſider of his anſwer, and' it can 
then appear to the court whether he is bound to anſwer, Perhaps 
this prevarication might be in a matter they had no to 
inquire into. 2. Prevaricated is too looſe an e on: he 
might prevaricate, and yet give a full anſwer at laſt. 3. Orb 
otherwiſe diſcharged is wrong. Salt. 351, 348. 


Et per curiam, Interrogatories are a term known in law, and 
import that the queſtions are put in writing, And Holt held 
the hankrupt ought to have a copy, and time to conſider of 
his anſwer. It 1s very dangerous to let people depart from the 
words of the act, where theſe ſpecial authorities are given. 
And this commitment not purſuing the words, the priſoner 
muſt be diſcharged, Strange pro defendente, 
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H* was indicted with another | orig for burglary. And Servant lev fn 
e houſe where the robbe 
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; R. Rejve moved for a mandamus A to the juſtices of the Keen 2 + lied 
M city of Worceſter, to 25 a licence to Giles, to keep j;. grant 


9 


licence to k 


an ale-houſe : inſiſting that it being within a city, the * 2 Ges. 2. 1 | 
* : — : 393 * 1. 1 
c. 28. did not exten to it. e | G Barnard. K,B.. 


Strange contra inſiſted, that it was diſcretionary in the ju- : 2865.8, £48. 
ſtices ; and cited Salk. 45. that no appeal lies from the-denial 2 5 40 
of a licence; and if the owner be committed, the want of a c. 31. fed. 4. 
licence can only come in queſtion, and not the reaſon why 
it was denied. | 

Et per curiam, There never was an inſtance of ſuch a man- 
damus, and therefore we will not grant it. 


* © _ * 
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Loſt 


upon the evidence it appeared that he was a ſervant in lary 15 b 9 

ry was committed, and in the night- Ses H. H. P. C. 
time opened the ſtreet- door, and let in the other priſoner, and 55% 7 4 
ſhewed him the ſide-board, from whence the other priſoner in nows, 
took the plate: then the defendant opened the door and let 
him out; but the defendant did not go out with him, but went 


Upon the trial before Lord Chief Juſtice Raymond, Juſtice 
Demniſen and Baron Comyns at the Old Bailey, it was doubted, 
| er this was burglary in the ſervant, he not goin out 
with the other: and it being laid down in H. P. C. 81. 
Dat. 317, that it is not burglary in the ſervant ; the Judges 
ordered it to be found ſpecially. And afterwards at a meeting 
of all the Judges at Serjeant's- Inn, they were all of opinion that 
it was burglary in both, and not to be diſtinguiſhed from the 
caſe that had been often ruled and allowed in the ſame page in 
Hale, that if one watches at the ſtreet end while the others 


go in, it is burglary in all: and upon report of this opinion 
the next ſeſſions the defendant was executed, 
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18. * | 
+ CO taken on a general privy ſearch, and 1 on oath to 


12 W. 3. c. 18. 1 Ann. c. 13. 12 Ann. c. 23. the commit- 
ment was held to be good, and the priſoner remanded. Strange 
pro deſendente. % nts > canks | 


e ee | 4” jo ow 


. 1 ADY Twiſden (the defendant's teſtatrix) q February 1729, 
e mage "na JI gave a warrant of attorney to confeſs a judgment. 
— <a he 18 April 1730 ſhe died, and the judgment was ſigned 22d of 
death of the. April, as a general judgment of Eafter term, which began the 
| r ,_ ISth. And upon motion to ſet it aſide, it was inſiſted, that 
1 00. by the death of the party the warrant was countermanded. 
Barnard. K. B. 1 Vent. 310. Salk. 399, Co, Litt. 52. b. For it is conſidered 
8 as given only in eaſe of the party, to excuſe her perſonal ap- 
wy 25 Cc, pearance in court, and the attorney cannot do more for her 
„ Caf. temp. than ſhe could for herſelf, And this is by relation to diveſt a 
Harde. 188. right legally veſted in the executor, who in confidence of the 
5 goods may have advanced money out of his own eſtate. 


But the court ſaid, that the caſe of Qates v. Woodward, 
Salk. 87. 2 Mod. Caf. 93. was not to be got over; and that it 
being the courſe of the court to enter the judgments as of the 
firſt day of the term, they could not alter it on conſideration 
of the circumſtances that attend a particular caſe: beſides this 
ſeems to be eſtabliſhed by the ſtatute of frauds, which pro- 
vides for purchaſers, but has given no remedy for this, 


Dominus Rex verſus Johannem Huggins, Arm'. 
Special verdict HE defendant ſtood indicted before the juſtices of 7 
in murder et and terminer at the Oli Bailey, and the inditment ſet 
. i pac forth, that John Huggins 1 Ofober 12 Geo. 1. and long before, 
Foſt, Rep, 322. and until 1 January following, was warden of the Fleet, and 
TY B. had the care and cuſtody of the priſoners committed * 
It⸗gib. 177. : 
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ames Barnes was his ſervant, employed by him in takin 
7 4 the, priſoners. That Barnes being. a perſon of a crue 
nature and diſpoſition, did 1 November 12 Geo. 1. make an al- 
ſault upon Edward Arne then a priſoner in the Fleet, and feloni- 
ouſly took him againſt his will, and carried him to a new- 
built room in the priſon, where he kept him fox weeks with- 
out fire, chamber-pot or cloſe-ſtool, the walls being damp and 
unwholeſome, and the room built over the common hore. 
That at the time of ſuch impriſonment Barnes and Huggins 
knew the room to be as before deſcribed. - That Arne by reaſon 
of his impriſonment in the ſaid room ſickened, and by dureſs 
thereof died; and that Huggins was aiding and abettiug Barnes 
in committing the ſaid felony and murder. pgs, hes" 


The defendant Huggins only was taken, and having pleaded 
Not guilty, the jury find this ſpecial verdi ce. 


That Queen Arne by letters patent under the great ſeal dated 
22 Juh 12th of her reign, conſtituted Huggins warden, of the 
Flt during his life, to be executed by himſelf or his ſufficient 
deputy or deputies. That from the date of the letters patent 
until 1 82 12 Geo. x. the defendant was warden, and 
Thomas Gibbon all the ſaĩd time his deputy, and acted as ſuch. 
That James Barnes was the ſervant of Gibbon, and acted in the 
care of the priſoners, and particularly of Edward Arne.” That 
Barnes, 7 September 12 Geo. 1. aſſaulted Arne, and feloniouſly 

t him into a room (which is found ta be as deſcribed in the 
indictment) and kept him there forty-four days without fire, 
chamber- pot, or cloſe-ſtool, or ſuch like utenſil. That Barnes 
knew the room to be ſituate as in the indictment, and that it 
was unwholeſome ; and that for fifteen days at leaſt before the 
death of Arne, Huggins knew the condition of the room, but 
whether he knew it before, penitus ignorant. That by dureſs of 
the impriſonment, Arne, 10 September, became ſick, and lan- 
guiſhed till 20 Oclober following, upon which day he died by 
dureſs of the ſaid impriſonment in the faid room. That fifteen 
days at leaſt before his death Huggins was once preſent at the ſaid 
priſon, and ſaw Arne under dureſs of the ſaid impriſonment, and 
turned away, and at the ſame he ſo turned away Barnes ſhut 
the door, and Arne continued in the room till he died. That 
during the time that Gibbon was deputy, Huggins ſometimes 


acted as warden. But whether he be guilty murder of 
Etuard Arne is the doubt of the jury; on which 


W 


i ey pray the 
* (et advice of the court; et {i pre Rege, pro Rage; et i Y 
er This verdict was removed at the prayer of Mr. Attorney 
2 into B. R. and there argued by Mr. Miles and Serjeant Eyre; 


after 
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after which it was argued at Serjeants- Inn-hall in Chancery-lame 
before all the Judges, * Wik Cbeſbyrt, Mr, Attorney, 
Mr, Solicitor, and Mr. Filles, for the King; and by Serjeant 
Darnall, Serjeant Eyre, Serjeant Hawkins, Mr. Pere Williams, 
Mr, Strange and Mr. Fofter, for the priſoner. "But as e 
thing inſiſted on by either fide. is taken notice of in the opini 
delivered by the Chief Juſtice, it will not be neceffary to ſtate 
the arguments of counſel. e. 
Raymond Chief Juſtice, after ſtating the heads of the ſpecial 
verdict, went on as follows. The general queſtion in this cafe 


is, whether upon the facts as found in the verdict, the priſoner 
at the bar is guilty of the murder of Edward Arne. © 


For that purpoſe it will be neceſſary to cbnſider theſe two 
things: 1. What offenſe it is in James Barnes; and, 2. Whie- 
ther the priſoner is guilty in the ſame.degree., _ 

And as to the firſt point we are all of opinion, that if 

Barnes was now before the court, and the facts as found 

in this verdict were found againſt him; he would undoubt- 

- edly be guilty of murder. It is certain, there is no particular 

way of killing another, that is neceſſary to conſtitute a mur- 

der; but the committing, of murder is as various as the 
ſeveral ways of putting an end to life. In the caſe of a pri- 
ſoner there is no occaſion for an actual ſtroke: the reſtrain- 
ing him by force, and killing him by ill uſage, is enough to 
conſtitute this offenſe. All the authors who ſpeak of this 
ſpecies of murder deſcribe it by a general expreſſion, per dure 

FLarde de ſas gardens. The duty of a gaoler is not to puniſh, i 

confine the party, for the ſingle purpoſe of his being forth- 

coming to anſwer a legal charge or demand. Fleta 38. In this 

Caſe Barnes has certainly exceeded his duty: he $i 5 guilty 

of a breach of that truſt, which the law has repoſed in him, and 


is anſwerable for all the conſequences of it. 


Another conſideration to make it murder is, that it is'a de- 
liberate act, of long continuance, and of great cruelty. It is 
likewiſe accompanied with force, againſt the conſent of the 
party: On all which accounts the law implies malice, Had 

e therefore been before the court, there would have been no 
difficulty in adjudging it murder with regard to him. 


2. Having thus determined what offenſe it would be in 
Barnes, let us now conſider how it ſtands with regard to the 
priſoner at che bar. And though the indictment has charged 

im equally with the other, yet we think the verdi& has made 
a wide difference between them. The indictment _ 
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Barnes to be his ſervant, but the verdict finds he was the ſer- 
vant of Gibbon. The whole charge in the verdict againſt the 
priſoner is, that for fifteen days before Arne's death, he knew 
what ſort of room he was in: that he once ſaw him under the 
dureſs of impriſonment that Barnes had put him in: and that 
during the time Gibbon deputy; Huggins ſometimes ated 
as warden. But notwithſtanding - theſe circumſtances which 
are found againſt the priſoner at the bar, we are all of opi- 
nion, he is not guilty of murder. 34163; e de en! 


It is a point not to be diſputed, but that in criminal caſes 
the principal is not anſwefable for the act of the deputy, as he 
is in civil caſes; they muſt each anſwer for their own. acts, 
and ſtand or fall by their own behaviour. All the authors that 
treat of criminal proceedings, proceed on the foundation of 
this diſtinction; that to the Gear by the act of the 
deputy, there muſt be the command of the ſuperior, Which is 
not found in this caſe, | | 


The dureſs in this caſe conſiſted in the firſt taking him 
againſt his conſent, and putting him in that room, and the 
keeping him there ſo long without neceſſaries, which was the 
occaſion of his death. Now none of ' theſe circumſtances are 
found as againſt the prifoner. The jury does not ſay he di- 
reed his being put into the rbom, that he knew how long 
he had been there, that he was without the neceſſaries in the 
in- indictment, or was ever kept there after the time the priſoner 

ſaw him, which was fifteen days before his death. And as 
theſe are circumſtances found againſt Barnes, and not againſt 

Huggins ; and as in theſe caſes the court is'never to intend any 
thing, but muſt found their judgment on the facts as tated in 
the ſpecial verdict, and on them only; there can be no colour 
to think one equally guilty with the other. , The only circum- 
ſtance: relied upon to ſupply all this is, the priſoner's being 
once at the priſon. where he ſaw the deceaſed under the du- 
| refs, and turned away. But ſurely the bare being preſent can 
never amount to an aiding and abetting. He faw him there, 
a de- it is true; but does that infer he knew how it was occaſioned, 
or conſented to the continuance of it ? It is very material in 
this caſe, that the dureſs by which this unfortunate man came 
to his end, could not be known by a bare looking in upon 
him; he could not know he was there againſt his conſent, he 
could not by ſeeing him know the length of his confinement, 
or how long he had been without the decent neceſſaties of 


2 an : and Hot __ material, that no application is found 
to ave made to the defendant, which perhaps might h 

-harged altered the caſe, n 10 19 5 > 6 
charges Theſe circumſtances, taking them all together; are a very 


lender evidence of a conſent in the priſoner to the dureſs : 
though 
2 


it is not neceſſary for the jury to find malice, why is it more 


\ 


. 


 Michaelmas Term 4 Geo. 2. 


* 
" 


this I muſt ſay, that were they ever ſo ſtrong an evi- 


dence of conſent, they will not be ſufficient for us to ground 


a judgment upon: we are to determine upon facts, and not 
on evidence of facts; ſo is 'Kelyng 78, 111. where it is found, 


that Plummer diſcharged the fuzee, but not that he diſcharged 


it againſt the King's officers; and the court could not take it 
that he did. It would be the moſt dangerous thing in the 
world, if we ſhould once give into the doctrine of inferring 
facts from evidence; which is the proper buſineſs of a jury, 
and not of the court. n ing ae 


But it is objected, that though the priſoner had made a de- 
puty, he had fill the inſpection of the gaol ; and for the time 
he was there, the power of the deputy ceaſed., To this I an- 
ſwer, that there is no caſe in law which proves, that the ac- 
cidental preſence of the principal amounts to 2 revocation ; 
and in reafon it ought to be conſtrued ſuch a coming, as ſhews 
he intended to take upon himſelf the execution of. the office, 
If a diſſeiſee comes to dine with the diſſeiſor, that will uft 
amount to an entry. n een e 


It is likewiſe inſiſted on, chat in many caſes a perſon who 
is abſent when the murder is committed, may nevertheleſs be 


an aider and abetter; and the caſes were put of laying poiſon, 


putting a child in a hog-ſtye, covering it with leaves, or leav- 
ing a lick man in the cold, by which he dies, which are all to 
be met with in Kehng. Now as to theſe caſes I muſt ob- 
ſerve, that in every one of them the perſon. abſent did the act 
which was the occaſion of death; whereas here the act is found 
to have been done by another. | Es os ar 


It was further obſerved upon this head of abſence, that in 
Staunf. 17. Cromp. 24. b. the caſe is ruled to be murder, of 
letting a miſchievous beaſt go abroad, which happens to kill a 
man, But ſurely that is laid down too general in thoſe books: 
and it would be very hard, if a man takes a reaſonable care 
to keep up the beaſt ; that he ſhould be anſwerable, * 
ſhould break out without his knowledge or conſent. | 


There is but one thing more that was preſſed by the King's 
counſe], viz. that ſince it was determined in Oneby's caſe, that 


1 
. 


neceſſary to find the priſoner's conſent ? To this I anſwer, that 
malice is matter of law ariſing from a legal conſtruction of the 
act; and from the act of the party the law has always con- 
ſtrued, whether there was malice expreſs or implied: but 
conſent is an act of the mind: a ſudden killing is con- 
ſtrued to be malicious, though there is no time for an 
conſent. Theſe are the reaſons which induce us to 2 
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that upon this yerdi& che prifoner at the bar is Not guilty 


n + "913.44" 7% 


But then upon the argument of this cauſe” a difficulty aroſe, 
what the court ſhould do in this caſe, ſuppoſing the verdict 
to be too incertain to found any judgment upon. It will 
therefore be neceſſary further to conſider : 1. Whether this is 
an incertain verdict ; and 2. Suppoſing it is, whether we are 
to diſcharge the priſoner, or award a venire facids de nove. 


Now as to the laſt point, it is obſervable, that no inſtance 
could be produced where, in acriminal caſe, it was ever done 
for a fault in the verdi& itſelf.” Arundel's caſe in 6 CF, was 
for a fault in the jury. proceſs, and in the caſe cited of Hil. 


8 H. 7. Ro. 3: there was no verdict, the Judge diſcharged + 


the jury, and would not take their verdi&, becauſe it was 
put into their hands in writing as they ſtood at the bar. 
And in the caſe of Mr. Keatz, 5 Mod. 287. - Skinner 666. 


' \hough the verdict was ſo incertain, that it was impracticable to 


determine either way, for want of finding who ftruck firſt; 
yet Holt C. J. was fo averſe to a venire facias de novo, that he 
himſelf took an exception, that quaſhed the indictment, in or- 
der to put it into a proper way of being tried over again. 

But whatever may be the determination of the court, when 
that point comes properly before us, it is unneceſſary for us 
now to conſider; becauſe as to the other point we are all of 
opinion, that this verdict is not incertain. 


There is no incertainty as to the facts that are found: the 
only fault is, that there are not ſuch facts found as will amount 
to murder. The conſequence of which is, that the defendant is 
Not guilty of murder ; and it would be endleſs to ſend it back 
to a jury, till they find facts enough to make it murder; beſides 


its being contrary to law, in expoſing a man to a ſecond hazard 
of his life. | 5 


It whuta have been a circumſtance very material in the caſe 
of Plummer, Kelyng 111. to have found, that the fuzee was 
diſcharged againſt the King's officers; but the jury were filent 
as to that, and the court ſaid they could not take the fact to 
be ſo, upon bare evidence of the fat; and proceeded to 
give judgment, as if the fuzce had not been diſcharged againſt _ 
the King's officers, without ſending it back to the jury to find 
it pofrtively one way or the other. ";# 


So in the caſe of Miaſenger et a“ (Kelyhg 79.) who were 
indicted for high treaſon in aſſembling and . 
* 
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bawdy-houſes. The verdict was ſilent as to Green and Bedell, 
whether they were aiding and aſſiſting; and this (ſays Kehng) 
being a matter of fact, which ought to be expreſly band) n 
the jury, and not be left to the court upon any colourable im- 
plication from their being preſent; they two were diſcharged, 
PNG it back to the jury for their further opinion as. 


In K:hng 66. on a ſpecial verdi& it was found, that Thomp.. 
fon and his wife were fighting, and Dawes endeavouring to 
part them was killed by Thompſon : and it not being found, 
that on knew Dawes intended only to part them, it was 
held manſlaughter, without ſending it back to the jury to be 
| Certified of his knowledge. | t 


Theſe are caſes directly in point as to this head; and I muſt 
obſerve that Plummer's caſe was after the caſe of Keate, where- 
in Holt Chief Juſtice had had this point under his conſidera- 
tion. | "82 J 


This verdi& therefore being ſufficient to found a judgment 
upon, our judgment is, that the priſoner is Not guilty, and. 
therefore he muſt be diſcharged. x IT 
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Da Coſta verſus Carteret et al', 


FT HE Common Pleas having laſt term e ebe Not guldty and 
non 4 „ and non 4 infra ſex annos not tute of 
be yk becauſe 2 all in iſſue, and — 

does not imply a promiſe without the ſux years; it came now — 13g. 
to be ſolemnly debated in this court, Strange having moved nid. K. B. 
for leave to plead Not guilty and the ſtatute of limitations, A 
And the court granted it ſor this reaſon, becauſe thereby the 
defendant ſecured to himſelf a trial upon the merits in all events, 
whereas if he was to reſt only on the non 4 e x an- 
nus, it might come to a demurrer, — 16. ut tiel record. 


* 
: 


Williams verſus Ogle. 
PON the iſſue of nul tiel record, one was" Segrave and Variance. 
the other Seagrave, and the court held it no variance, 


ua idem ſonans, Qu. tamen, where the party has ſomething 
elle to go by than the ſound, 
Leapidge 
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Leapidge et al' verſus Pongillionne, 
p Fa 


| No bringing I N. debt fur emiſſet for goods ſold, the court refuſed to let 


_— * A. the defendant bring more into eourt, ſaying they never did 
Barnard. K. B. it in debt. Strange pro quer. N 7 


Dimmock verſus Chandler. 


Admiralty, __ A+ Prohibition was moved for to the Admiralty in a uit 
ny pp there brought by one 'part-owner againſt the other, who 
would go to ſea with the ſhip, in order to oblige him to give 
, ſecurity. And Carth. 26. Hard. 413. were cited. But the 
court ſaid, thoſe caſes were denied, 7 Ann. Grave v. Hedges; and 
that if ſecurity was offered and refuſed, they would grant a 

prohibition ; but not before. | 


L , 


Doldern verſus Feaſt. 


- Sheriffs officer PER curiam, We have ſeen ſo much oppreſſion in letting 


ought not to 


be bail. - the ſheriffs officers be bail, that we think proper to con- 
Barnard, K. B. cur with the Common Pleas in a general rule, not to accept 
Ps. them or ſerjeants at mace. Is 


The Executors of the Duke of Marlborough againſt Widmore. 


Amendment. HE plaintiffs declared as executors on a promiſe to 
* 293- | their teſtator ; and iſſue was joined on a plea of the 
— k. B. ſtatute of limitations. Then the plaintiffs moved to amend, by 
m_ laying the promiſe to have been made to themſelves; and cited 

„ Si 3 Lev. 347. where in an action upon the ſtatute of hue and cry 
John cies this the allegation of the oath-was/ amended, and laid to be by the 


caſe” hiraſelf, : | 52 
Leet Will, Rep. ſervant inſtead of the maſter. | 


And on the authority of this cafe the court ordered the 
amendment, on payment of coſts and liberty for the defend- 
ant to plead de nove. Strange pro def.” | 
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Butler verſus Inneys et uu . 
THE plaintiff ſued as a pc 


eF7 


» 
2 = 


\ and was nonſui 


firſt action mig 
but it was refuſed. ', 


1 117 5 $f LES 


N treſpaſs for mee profits, the declaration was for an 


been held ill in eje&ment. To which it 


an exception to the writ of error, which was 
returnable before judgment. 


Dominus Rex verſus Betteſworth. 


18 
diſpoſe of her leaſehold eſtate; that purſuant to this power, ſhe 
made a will, and her mother executrix, who has duly proved 


To this return it was obj 


«7ion not covered by the deed, and the huſband was in all 
events intitled to an adminiftration quoad them, 


Econtra it was inſiſted, that wich the conſent af the huſband 
ine might make à will. 


being party to the deed, 


Sed per curiam, A general conſent to make a will does not 
em ſufficient, but there ſhould be a conſent to that particular 

; defides, this is going beyond her power, which did not 
nend to the making an executor, This is rather an ap- 


ointment, which in equity will controul the adminiſtration as 
the leaſehold eſt 3 


ate, than a will; and as there may be other 
* cds not covered by the deed, the return is ill, and there 
Duſt be a peremptory mandamus. n 
Vor. II. 3M Smith 

* 


1 xl 2 

aſter Paupet, 
which he brought a ſecond action, and recovered; © And 
Strange moved on behalf of the defendants, that the coſts in the 


ht be deducted out of the recovery in the ſecond, © * 
bel $6 er ov 5 Ne * 
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TO Ye eee rr; 
1 or an entry Meſuagium fioe 
into meſuagium ſrve tenementum. And on error it was 


ob tenementum is 
jected to for the uncertainty ; and a caſe cited, where it had 


s anſwered, 'and 
reſolved by the court, that there was a very effenial difference 
becauſe in ejectment it will be incertain, of what the ſheriff is 


to deliver the poſſeſſion. So the plaintiff in error went over to 


well e in - 
— 


ANDAMU 8 to grant Ani ela to John Cullam, of Though a fems | 
Jon his wife, Return, that by articles before marriage it ba 
„that the wife ſhould have power to make a will, and the 


we to 
© A will, 
baron ſn 
have admini- 


ration. 
Barnard, K. B, 
424» | 


jected, that ſhe might have chaſes en * Mod. 814 


2 Med. 170. And here is his conſent 


* 
8 * 
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| Smith's Caſe. 


1 4 
5 
. R. Reeve moved for a mandamus to Dr. Bettefworth, 
not for 9.98 "1 commanding him to grant adminiſtration to Smith of 
. the goods of his deceaſed ſon, durante. minori detate of his 
_  gefate. grandſon. s . * foes : ba 
| Barnard. K. B. | | 


Andre 2, 366.  PFazakerley contra inſiſted, that the father has not an equi 
3 Bac. Abr. 535+ right with the ſon; and that the ſpiritual court has always 
_ 163. conſidered theſe adminiſtrations only as truſtees for the in- 
8 fant, and have never kept to any rule in granting them, but 
according to the circumſtances of the family: where there are 
ſeveral in equal degree, as children, they have always choſen 

which they pleaſed. | ona ö a 


Et per curiam, When we grant mandamus's, it is to oblige 

the judge to do right to the party who ſues the writ; but 28 

there is no law which ſays to whom theſe adminiſtrations 

during minority ſhall be granted, there is no law to be put in 

execution. In the caſe of the next of kin he is intitled de jim, 

and therefore in his caſe we grant a mandamus of courſe. We 
will grant no writ in this caſe, 


— 


Baynes verſus Forreſt. 


Variance, . PON the iſſue of nul tiel record, the ſcire ſacias recitalt 
| 9 8 judgment for damages pro non performatione cujuſdam rr 
Oy miſſionis et aſſumptionis and on producing the record it vn 
feveral promiſes, and intire damages: Aod the court held it? 
variance; and the plaintiff quaſhed his ſcire facias with colts, 

the court refuſing to amend it. | 


5 #4 Co 13. The Sword-blade Company verſus Dempſey. 


Amendment of N ejectment was brought againſt the compan and M. 
ofa pany Edwards. After a verdict for the plaintiff, Mr. Equerd 


. died, and a writ of error is brought laying the judgment to be 
495» ad grave damnum of the company, and of Mary Edward 
daughter and heir, And ſhe and the company jointly ns e. 
errors, Mt | on 
ex: 


It was moved to amend the writ and aſſignment, by triki en 
out her name. And upon conſideration the court were of 0 wi 
nion, that it was amendable by the ſtatute 5 Geo. 1. © 13 "i tis 
only as a variance from the original record, which is really ue 


Way to the damage of ary Edwards, but alſo by virtue di 


general words ether defect. * 


1 n | 8 
| Hilary Term 4 Geo. 2. 2893 
4 - : , 7 N 9 " * 


on © © Syrhes verſus Oakes. | 
Shepherd verſus Oakes. - 
41 Lavender venus Oakes. ens: Fr OR 


N error in C. B. in actions of debt on bail bonds, it was What amounts 
excepted by Filmer, that it was not ſhe wn, that the bonds Hg, buil 

were to the ſheriff by the name of office, as the ſtatute 23 H. 6. the name of od 

c. 10. requires. And the court held, that it ſhould fo appear; office. 

but they thought it did ſufficiently appear on the whole declara- 

tion, they being laid ſaluend eidem vicecomitt et afſignatis. Strange 

pro quer. Judgment affirmed. | 


Dominus Rex verſus Ward. 


ANDAMTUS to admit Henry Dryden to be deputy regiſter Mandamu:. 
of the archbiſhop of Yor#'s 3 ſuggeſting that Dr. Tho- — 
mas Sharpe had been admitted to the office, to execute the ſame 7 0, 411. 8. F. 
by himſelf or his deputy ; that he had appointed Dryden (ho is __ © 
averred to be a fit perſon) to be his deputy, whom the com- — 18 
miſſary had refuſed to admit, to the great damage of Dr. Sharpe 3 Bac, Abr. 531. 
who complains, and therefore the writ commands the commiſ- 
ſary to admit and ſwear Dryden, or ſhew cauſe to the contrary. 
To this the commiſſary returns, that long before the conſtitut. 
ing Dryden to be deputy, John Sharpe and Thomas Sharpe were 
admitted into the office as principals, to hold for their lives, 
and the life of the ſurvivor, That they, 11 March 1514, ap- 
pointed John Shaw to be their deputy, who executed the office 
till John Sharpe died. That Thomas. Sharpe ſurvived,” and, 
12 May 1727, by a new appointment conſtituted Shaw his 
deputy, who was admitted and executed the office, until ſuſ- 
pended in the manner after mentioned. That Shaw at the times 
of his admiſſion took an oath that he would juſtly and honeſtly 
execute the office without favour or reward, and doevery/thing , 
incumbent on the office, and not be an exactor or greedy of 
rewards. That by the canons of 1603, it is ee alia] or- 
dained, that if any regiſter or his deputy ſhould receive any 
certificate without the knowledge or conſent of the judge, or 
omit to call over any perſon Thad to appear, or put off the 
examination of witneſſes, or diſobey the judge, or omit to 
enter the decrees before the next court day, or not regiſter 
wills within a convenient time, or enact any thing falſe, or of 
's own conceit, in the decrees, or take any reward from ei- 
wer party, or be of cqunſel with them, or do any thing that 
| | 3M 2 may 
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may ſcandalize the judge ; then ſuch regiſter or his deputy may 
be ſuſpended by the biſhop for the ſpace of one, two, or three 
months, or more, according to the degree of his offenſe, and 
Þ the biſhop ſhall appoint ſome other publick notary to execute 
the pffice during the ſuſpenſion. That whilſt Shaw was deputy, 
ſeveral proctors of the court, 16 February 1727, exhibited to te 
commillary ſeveral articles againſt him (which are ſet out in 
, haec verba) complaining of divers miſbehaviours in his office, 
-. contrary to ſeveral of the particulars ſet forth in the canons, 
That Shaw being ſummoned. 6 April 1728, gave in his anſwer 
in writing (which is ſet forth) and then the return goes on with 
2 qua videbatur to the commiſſary, that the anſwer was inſuf- 
ficient, and that Shaw had confeſſed himſelf guilty of ſeveral 
omiſſions and extorſions in the exerciſe of his office; therefore 
upon complaint thereof to the | archbiſhop, he 21 May 1728, 
by his commiſſion under his archiepiſcopal ſeal directed to the 
commiſſary, and reciting that Shaw had been guilty in the 
manner before mentioned, he therefore impowers the commil. 
ſary to ſuſpend him and aſſume another ey, I That 
by virtue hereof, he, 24 May 1728, ſuſper Shaw for five 
years, and aſſumed Joſeph Leech a notary publick, who before 
the conſtituting Dryden to be deputy took upon him, and has 
© ever ſince exerciſed the office. That Shaw appealed, and in 
that appeal alleged, that 23 May 1728, he reſigned the office, 
and that Dr. Sharpe had appointed William Smith to be deputy. 
That delegates were appointed, who, 23 October 1928, iſſuet 
an inhibition to the commiſſary, that pending the appeal be 
ſhould do nothing to the prejudice of the appellant. That the 
appeal remains undetermined, and for theſe reaſons he cannot 
admit Dryden to be the deputy of Dr. Sharpe. 
5 | 


Strange argued that the return was Il, and there ought to be 
a peremptory mandamus. „ 85 


„ , eo ae. 


Ro Me 
Farnard. K. B. v. II hit becauſe it is directed only to a miniſterial officer, ue 


2 14. LES. party has a right, he ought to be admitted; if he has not, 
1379. w. I ” 


Fr e ere 


. _ . Hilary Term 1 Gee 4. 


admit, was laid down in the caſe of the King againſt the dean 
and chapter of Dublin, Hil. 7 Gro. Which was a mandamus. to 


the admiſſion withdo him no good. This effect of a mandamus to + 


us 


admit one Daugate to his ſeat in the choir and his voice in the Ante, 536. 


chapter. Wherever the officer is but miniſterial, he is to ene- 
cute his part, let the conſequence be What it will. Mich. 
11 Geo, Rex v. Fimpfon. 


churchwarden. 
coming of the writ he received an inhibition from the biſhop; 
but the court held that was no excuſe, and that a miniſterial 
officer is to do his duty, whether the act would be of any 
validity or not. In the caſe of Taylor v. Raymond, Mich. 4 Ges, 
to a mandamus to wear in a churchwarden, it was returned, 
that before the coming of the writ, he had ſworn in another; 
and held an ill return, for be the right which way it will, the 
officer is to do his duty. Theſe caſes are both in point: in 
one there was an inhibition (as there is in this caſe) and in 
the other there was another officer, as they pretend there is 
here, viz. Foſeph Leech. N 

But what is that inhibition? it is to do nothing that may 
prejudice the appeal. Can this hurt Shaw? no: if he is re- 
lieved on the appeal, he will be reſtored, though another is 
admitted. If he is not relieved, it muſt be for want of a right, 
and he wilt not be capable of ſuffering any prejudice by the 
other's admiſſion. But what takes off all pretence of the in- 
hibition's being material in this caſe is, that it appears by 
Shaw's own ſhewing, that he had the day before his ſuſpen- 
ſion ſurrendered his deputation; and that accounts for the laſt 
part of the return, that the appeal is undetermined, it not 
being of any conſequence to Shaw to proſecute it any further. 
Beſides, this would be to deprive Dr, Sharpe of the b 
this office as long as Shaw ſhall think fit to ſleep upon the ap- 
peal ; Dr. Sharpe having no power to expedite the determination. 


A deputy is but at will, and this is to deprive Dr. Sharpe 
of his will for five years, which ſuſpenſion J take to be illegal, 
for the words or more which are added in the canon, muſt 
have a reaſonable conſtruction, and can never be extended to 
hve years. Shaw' is intirely diveſted of the, office, which an- 
ſwers the purpoſe of reformation better than a bare ſuſpenſion. 
As therefore the office is vacant,” there can be no feaſon why 


the commiſſary ſhould refuſe to fill it up, and a petemptory 
mandamus ought to go. ; eaten 
 Filmer contra. The caſes of 
nied ; and it has been ſinee determined in The Ning v. Har- 
wood, that non fuit electus is a good return: and Paſab. 11 Geo. 
Rex v. Peader, it was held a good return, that the party praying 
the 


3M 3 


That was 2\maiidimns to the arch- Ante, 69. 
deacon of Colchefter, to ſwear Rodney Fant into the office of 1 195. 
The archdeacon returned, that before the : 


enefit of 


churchwardens have been de- Rm. 1 
$ Mod. 380. 
11 Mod. 174 


pl. 16. 


* 


by 


12 Mod. 2z 1 
Ante, 625, 


405. i. 


* 


' . . 


Hilary Term 4 Geo. 2. 


the mandamus had had judgment of oufter againſt him in an 
information in the nature of a quo warranto- The principal 


ought to ſuffer in ſome degree for the. faults of his deputy, 


nor ought the principal to defeat the puniſhment of his -deputy 


by accepting a ſurrender of the deputation. 


see 3 Bur, Rep. Sed per curiam, Surely it is attempting too much, to ſup- 


port this as a good return: the effect of a mandamus as laid 
down is certainly ſo; that it gives no right. The canon only 
intended, that the biſhop ſhould ſuſpend, where: the principal 


would not revoke ; but an actual revocation is better than a 


ſuſpenſion. It would be carrying the power of inhibitions a 


great way, if we ſhould allow it the force contended for by 


the return: we are therefore all of opinion the return is ill. 


Then Filmer took exceptions to the writ. | 1. That a man- 
damus would not lie for a deputy. 2. Nor for a ſpiritual of- 
fice as this is; and 3. It is not averred in the writ, that Dr, 
Ward, to whom it is directed, is the perſon bound to admit 
and ſwear, ELKE. Ry 


1. As to the firſt objection he cited 6 Med. 18. where Hal 
C. J. lays it down, that a mandamus will not lie for a deputy, 


2. As to the ſecond he cited 3 Mod. 322. Carth. 169. 
3 Lev. 309. Show. 217. that a mandamus will not lie for 2 
proctor, who belongs as much to the eccleſiaſtical court as the 
regiſter, | | h 

3. It is the conſtant form to allege, that the party to whom 
the writ is directed, is the perſon to whom it appertains to 
ſwear and admit. Trem. Ent. 452, 


Strange contra, To the firſt obj ection, this is not a mar 
damus for the deputy, but for the principal to be admitted to 
have a deputy: the refuſal of Dryden is laid to be ad grave 
damnum of Dr. Sharpe, ſicut ex querela ſua accepimus, and there- 
fore. ta do him (Dr. Sharpe) right in the premiſſes, is the writ 
awarded, It appears Dr. Sharpe has a freehold in the office, 
ſo though his deputy is but at will, he has it for life. 1 /n. 
110. a mandamus was granted to reſtore 4, to the office of 
deputy ſteward of the court of the council of Marches. And 
it was held to lie for a revocable deputy, becauſe the princips 
has no other way to get him admitted. And in the report of 
the ſame caſe in 1 Lev. 306. it is ſaid per curiam, Though * 
mandamus does not lie for a deputy, yet it lies for him who de- 
putes him, to have him admitted or reſtored ; for otherwiſe be 
may be deprived of his power to make a deputy, 
"WEE 
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2. As to the nature of the office. Its being an office ſub- 
ject to the eccleſiaſtical court is no objection. Trin. 3 Ges. 1. Ante, 53. 
Rex v. Ballivos de Morpeth. . A mandamus to admit an under 
ſchool-maſter ; and yet ſchool- maſters are within the 77 and 

canons of 1603, as well as ner So in the caſe of 
it. Foltes lately, for the office apparitor general of the 
Archbiſhop of Canterbury. It has been often granted for a ſex- 
ton, and pariſh clerk... 1 Fen. 143. Hil. 4 Geo. Davis's caſe 
for a pariſh clerk. And the ſame term Rex v. Parochian de Ante, 115. 
Thame for a ſexton, Trin. 9 Gee. to reſtore Dr. Bentley to the Ante, 557- 
degrees of batchelor of arts and doctor of divinity. And | 
Dr. Sherloc#'s cafe, to admit him a prebend of "Norwich, Trin. Ante, 159- 
4 Geo. And Dougate's caſe before cited. g 


"wn MY 


No aſſize will lie for this office; ſo if the party has not this 
remedy, he has none. The reaſon why it was refuſed to a 
proctor was, becauſe it did not appear what intereſt he had, 
but here appears a freehold. Carth, 170. is a mandamus to 
admit a regiſter of an archdeacon of Sarum. And Tem. 536. . 
for the like at Exon. , f I „ 


3. If Dr. Vard was not the perſon to whom the executing 
this writ belongs, he ſhould have returned fo, (Trem. * 
but inſtead of that he is making an excuſe; beſides, it is laid 
that minus rite he refuſes, which is an averment that in juſtice 
he ought to do it. And as to precedents, they are both ways. 
Tremayne 450, 461, 465, 483. and ſeveral precedents” were 
produced from the rolls. Mich. 2 Ann. rot. 61. Trin. 3 Ann. 
rot. 35. Hil. 22 Car. 2. rot. 218. , 


Et per curiam, We all think this writ Is good, notwithſtand- 
ing the exceptions that have been taken, and therefore a pe- 
remptory mandamus muſt go. | | . 
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I Georgi 2 Regis. In B. R. 


Robert Lord Raymond, Zend Chief Juffce 
x Sie Francis Page, Kat. r 7M 


Sir Edmund Probyn, Kr. 
William Lee, Eq; 
by Sir Philip Yorke, Kut. Attorney General. 


Charles Talbot, E/q; Solicitor General: 


Harman ver/us Delany. 


4 


* — 2 N an action upon the caſe for a libel, the plaintiff declared, 
Barnard. K. B. that he was gunſmith to his Royal Highneſs the Prince of 
289. Males, and that it having been inſerted in the craſiſman, 
9 z. that he had had the honour to preſent him a gun of two feet fx 
Flizgib. e inches long, which would ſhoot as far as one of a foot longer, 
pl. 2. and had kiſſed the Prince's hand on being appointed his gun- 
ſmith; the defendant, intending to ſcandalize him in his trade, 

publiſhed an advertiſement in theſe words, „ Whereas there 

& was an account in the craftſman of John Harman gunſmith 

„ making guns of two feet ſix inches to exceed any made b) 
others of a foot longer, (with whom it is ſuppoſed he is in 

&« fee), this is to adviſe all gentlemen to be cautious, the ſaid 

* gunſmith not daring to engage with any artiſt in town, not 

ever did make ſuch an experiment, (except out of a leather 

« gun) as any gentleman may be ſatisfied of at the Croſs Gun 

in Longacre.” After Not guilty pleaded, there was à ver- 

dict for the plaintiff and 507. damages. | 
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It w mobel in arreſt of judgment, that cis is rio” libel, 
and that if one tradeſman pretend to be 2" greater'artift 
than others, it is lawful for them to fupport their own cre- 
dit in the ſame Way. | 


& «0 _ 1 I 
Et per curiam, That is certainly ſo, and if the defendant 
had gone no farther, he would not have been, chargeable ; 
they might advertiſe that they make as good as he, but they 
ought not to ſay he is no artiſt, which they Reg do by ſaying 
he dares not engage with any artiſt, and by adviſing gentlemen 
to be cautious of him; the law has always been very tender 
of the reputation of tradeſmen, and therefore words ſpoken of 
them in the way of their trade will bear an action, that will 
not be actionable in the caſe of another perſon: and if bare 
words are ſo, it will be ſtronger in the caſe of a libel in a pub- 
lick newſpaper,,which is ſo diffuſive. 1 Mod. 19. 1 Roll. 
Abr. 63. pl. 30. Gra, El. 343- 1 Roll. Ar. 62. pl. 28. 


o. 1 Keb. 293 · 1 Roll. Ar. 37. pl. 15. Skniner 123. 
Heb 225. Mos 627+ 2 Aud. 40. Hute: 143. | 
it tended to diſcredit him in his buſineſs. 


_ Medlicor's Caſe, In Cane. 
Commiſſion of bankruptcy was ſuperſeded, becauſe prant- 


ed upon the petition of an afhgnee of a bond; who 
though he is an equitable. yet is no legal creditor, 2 

| T action was for the penalty in killing a hare, not 
ngers being qualified. And the jury found for the defendant, 
7 of contrary to the direction of the fad: But the court refuſed 
trade, a new trial, ſaying it had neyer been carried fo far as a penal 
ion, 8 We bs een 

W Moore verſus Goodright 


PON a writ of erro# corgm volis, it was aſſigned for 


Hetley 71.  Brownl. 151, 2 Med: 118. . 5 G. t25. Hard, bn 


The plaintiff had judgment, the court being of opinion, that f 


Aſſignee of a 
bond cannot pe- 
tition or a come 


p miſſion of banks _ 
+ Tuptcy. 


Caf. temp. King 
C. &c. b. 


No new trial iu 
a gui tem after 
verdict pro def". 
I 9 c. 2 
KA 3+. 
8. P. 1 . 


. ® 


Aſſigning for er- 


error, that the plaintiff in the ejectment died before the eber | 
ſs Guns day of 17 Prius. And it being in ejectment, the court ſet it tient t * 
a ver- afide, and ordered the attorney to ſhe M cauſe, why there ſhoufd Contempt, 
1 not be an attachment againſt him; for they ſaid it was to de- 


feat 


for non-payment 


* 
= 


de granted where 


* 


5 N ” iter Te FM: of EE 6 „ Bel | 
feat che proceedings, inſtituted by the court to x, the right ; 


Aud every body knows that the plaintiff is but nogunal, or if a 

| | a ö 28 —_ WR i; 3a 

Ex nut Stat. 442: 4 Goodtitle wats Holden, 7781 ERS 1 
3 5 wo FTER, judgmege againſt the caſual ejeQor, and before 
. "a. any writ of pollefſion executed, the court” made a rule 


to ſtay proceedings on payment of all rent due and coſts: 
it not being pretended that the ejectment was brought on any 
other title, than a re-entry for non-payment of rent. | 

: N = 1 . 5 . ES © at 
Dominus Rex verſus Catherall. 


: 
* — 4 


eee ＋ HE defendant was convicted on the Kenfhgton turn- 


pike act, for refuſing to account and pay over the mo- 
— pk 14 23 by him received as — . And being committed, and 
mentioned, à Pabeas corpus brought, the defendant was diſcharged,” and the 
3 * 4 W. &M. conviction quaſhed; becauſe no, particular ſum was ſpecified, 
7 0 or the times when the money was charged to be received, ſo 
e. 3j as to enable him to defend himſelf on a ſecond charge. And 
Firzgib. 266. though the counſel for the truſtees would have had the com- 
* K. B. mitment ſtand good as to the not accounting; yet the court 

| ſaid iff was one intire non-feazance charged both in the con- 
viction and commitment, and they would not ſever them. The 


defendant was diſcharged, and the conviction quaſhed. 


* 


Dominus Rex verſus Inhabitantes de Hamworth in com” Staff - 


ment againſt the defendants at ſeſſions, for not repairing 
re chalged to à bridge; it was inſiſted, that by 1 Ann. c. 18, the certiorar: 
repair a bridge. is taken away. To which it was anſwered, and reſolved by 
Kew. ox, the court, that this act extended only to bridges where the 
San. county is charged to repair; and that where a private perſon or 
Self. Caf. 4r5., pariſh is charged, and the right will come in queſtion, the act 
Barnard. K. B. 5 C 6 M. & AH. c. 11. had allowed the granting a certiorari. 


oy And therefore they refuſed to quaſh, | 


ar I J PON motion to quaſh a certiorari to remove an indict- 
a 


rivate perſons 


gy 


Dominus Rex verſus Stoughton, 
Levavit wel , FT NDICTME NT againſt defendant for a güſance charging 
Barnard, K. E. 1 that he /epem levavit vel levari cauſavit. And on demurrer 


347. 
2 Seiſ. Caſ. 25. | 


G 


judgment was given for the. defendant, on account of the in- Cited in An- 


— 


certainty of the charge, Jide Rex v. Stacker in Salk, 34a, . 138, 
371, m eee 


* 
_- . pb * 


" # . . 
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C2 See eee 
Dominus Rex vers Morris. 


„ 22 


F TER conviction on an indictment the judgment Was The jury mot 


arreſted, becauſe the words adtync et ibidem were leſt out fen in be | 
AS to the ſwearing, of the jury. 7, 1 Med. 26. 2 1 Ven. 60. county. 


2 Keb. 583, 610. f Fitzgib. 266. 


N an action for the eſcape of Sarah Chatford, who was taken Alon lies for 
I upon an outlawry on meſne proceſs ; Gapper moved in ar- 2 of an 
reſt of judgment, that the action would not lie, for the plain- Firzgid. 265. 
tiff is at the end of his ſuit, and the King only has an intereſt 
for the forfeiture, and the body is kept for the contempt; and 
cited Cro. El. yob. 13 H. 4.1. Salk. 80. Folger 


Draper contra. The caſe in Cro. is of debt on the ſtatute of 
R. 2. But it was never doubted but caſe would lie. * Cre. El, 
652. Cro. Jac. 360. It will lie for the eſcape of one taken Yelv. 26. 
on an excommunicato capiendo. Lutw, 122. 2 Bulſi. 230. 1 Roll. | 
Rep. 47. Mo. 8 34. So for the * of one committed by com- 
miſſioners of bankruptcy. 2 e 3 


| a . 

Et per curiam, He may never be taken again, and the con- 
finement would have enforced his appearing to the action, to 
reverſe the outlawry : ſo the plaintiff has an intereſt and a da- 
mage, and muſt have judgment. | 


4 


| Dominus Rex verſus Japhet Crooke, 1 

* E defendant was convicted on the ſtatute 3 Elz. c. 14. A forgery wi 
for forging a leaſe and releaſe, And the indictment ſets intent to chargs 

forth, that Garbut et uxor were ſeiſed in fee of certain meſuages, N 12 * 

lands and tenements called Fawick in the pariſh of Clackton in 268. 

Eſ:x, and that the defendant intending to moleſt them and Fitzgib. 35. 

their intereſt in the premiſſes, forged a leaſe and releaſe as from 

Garbut et ux, whereby they are ſuppoſed for a valuable con- 

ſideration to convey to him all that park called Fawick park 

7 in the pariſh of Glackton in Eſſex, containing eight miles in 

f rircumference, with all the deer, woods, &c, thereto be- 


onging.“ 


After 


+ a6 
1 


N out coſts, 
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Aſter berchet pro Rege, it was moved in arreſt of judgment, 


tat the premiſſes ſuppoſed to be conveyed” were ſo materially 
different from thoſe which were really the eſtate of Garbat et 

x”, which was houſes, lands, and tenements; that it was im- 

poſlible this conveyance ever: could moleſt or diſturb them : if 

it was a true deed, it could not paſs their lands at law for 

| want of a proper deſcription ; - and though where lands are 
$1 mproperly deſcribed; a courtof equity will oblige the vendor to 
4. +. Eonvey them by proper words; yet that is only where there is 
2 previous contract for à ſale, and they do it as carrying that 
Contract into execution; whereas here is no contract, and 

the caſe is no more, than if 4. had been ſeiſed of Blackacre, 

and B. had forged a conveyanee of M hitegert, which certainly 

would not be within the ſtatute. © 


x =» 


IIIIibe court for ſeveral terms inclined ftrongly with the ob- 
jection: but this term the Chief Juſtice. declared that they 
were all of opinion to over- rule it: the words of the act are, 
to the intent that the ſtate of freehold or inheritance of any 
„ perſon to any lands, &c. or the right or title of, in and to the 
% ſame, ſhall or may be moleſted, troubled, defeated, recovered 
* or charged. By this it appears, that it is not neceſſary, 
there ſhould be a charge or a poſſibility of à charge; it is 
ſufficient that it be done with that intent, and the jury have 
found that it was done with intent to moleſt Garbut and his 
wife in the poſſeſſion of op lands. Accoxdingly.judgment 
was given for the King, and the defendant had ſentence to 
undergo the puniſhment appointed by the act for forging a 

deed, and the ſame was executed upon him at Gharing-Creſs. 


L. Raym. 1587. | Gardner verfus Merrett. 

50. 1. C. 13. 4 

The court ay HERE was a variance between the writ, of error and 
9 the record; and as it ſtood in the paper, the court ob- 


Barnard. K. B. ſerved it, but neither party would move to amend it, for fear 


of paying coſts : upon which the court faid the ſtatute 5 Ges. 1. 
c. 13. would warrant their amending it, which they did with- 


7 


* 
Kegula generalis. 


priſoner _ ns ing from holding a warrant to confeſs judgment by one 


ut where there in cuſtody to be good, if any attorney (though for the oppoſite 
kan attorney party) was preſent ; made 4 rule that for the future ther 
Fre thould be an attorney preſent on the behalf of the defendant. 


Philips 


No warrant of 2 colrt taking notice of great inconveniencies follow- 
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F. debt on an arbitration bond. It appeared that the award Award that 4. 


4 


was, that the defendant ſhould execute a covenant to in- Hall execute a 
maify the plaintiff againſt all coſts, . damages and expences, _—_ 2 
which ſhould happen by means of any further proceedings in ö 
an action begun at the inſtance of the defendant, and at iſſue in 1 K. B. 
C. B. wherein Marſbal qui tam is plaintiff, and the now plaintiff Fitzgib. ek 
defendant; at the bottom of which covenant the arbitrators | 
had ſigned their names. 3 


Page Juſtice thought this a bad award, as not putting a final 
end to the ſuit, but only giving the plaintiff a new action of DEN” 
covenant : beſides, it was not reducing things to any certainty. 
And Mich. g W. 3. B. R. Selby v. Ruſſel, there was an award, 
that if no further demand was made out in ten days, releaſes | 
ſhould be given; which was held ill; and Holt Chief Juſtice 2 
faid, they could not delegate their authority in any other in- 
ſtance, but that of ordering coſts to be taxed by a maſter. 
2 Sound. 192. Salk, 75. 2 Keb. 351. 1 Sid. 358. He ſaid 
he ſhould think it well enough, if a bond had been awarded, 
becauſe there the penalty made all certain. : 


- But the-other Judges were of opinion, that the award-was 
good, and that-it did not lie in the mouth of the defendant to 
make this objection. And they ſaid there was no difference be- 
tween a bond and a covenant, for the remedy is by action in 
both caſes. "And this being a gui tam, in which the poor had 
an equal intereſt with Marſbal, it was not in the power of the 
arbitrators to order it to ceaſe. They cited Cre. Jac. 400. and 
gave judgment for the plaintiff.” 


Between the Pariſhes of Curenden and Laland in Lancaſhire: 14a. e. g. C30 
” (4 


1 PON u ſpecial order of ſettlement, it was ſtated, that Where the 4 
a poor boy was bound out apprentice by indenture, and 9 *Pprenvices i 
the maſter had 20s. paid him: that he ſerved three yearsJ but monk oh — 


that the maſter never paid the duty of 6d. in the pound accord. no ſettlement. 


ing to 8 Ann. c. 9. F 39. which ſays, that, if the duty be not : -"" 364- 


paid, the indenture {hall be void to all intents and purpoſes 2 Se. Caf: 167. 
tſoever. . 3 
| f Itzgi 167. 
- Anon. 8. P. 
The caſe was referred to Forteſcue Juſtice, who went the cir- pl. 16. 
cuit. And he held it a ſettlement, becauſe the maſter had fix Bard. 2 
months to pay the duty in, ſo that during thoſe fix months a 9 0 


ſettle- 


* 


1 


Ty : chad "" 4 
5 * k * 5 * . 
|: 1 By 2% U * A * 
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Falter Term 4 Geo. 2. 


ſettlement was gained: and it ſhould not be in the power of 


the maſter to defeat it by matter ex pg fucto. And purſuant to 


_ \ this opinion the ſeſſions held it a ſettlement. 


But upon debate in B. R. the order was quaſhed; for they 


 faid it was making the indenture good to one purpoſe, wheti the 


Sciens in an in- 
dictment is a 
averment. 
K. B. 
263. 
Fitzgib. 122. 


2 Lev. 208. 5 C. 120. 2 Roll. 


act of Parliament had made it void to all intents and purpoſes 


whatſoever. And though it was a hard caſe, they could not 


break through the poſitive words of the act. So the order was 


quaſhed. 


Dominus Rex verſus Dominam Lawley. 


HE moved in arreſt of judgment after conviction on an 

information for attempting to perſuade a witneſs not to 
appear and give evidence againſt Faphet Crooke for forgery. 
And the exception taken was, that it was not poſitively aver- 
red, that Crooke was indicted; it was only laid, that ſhe, ſcien; 
that Crooke had been indicted, and was to be tried, did ſo and 
ſo: whereas in all criminal caſes the fact muſt be poſitively 
alleged, and not by inference. Co. 120. 6 Med. 30. 4G. 
4» b. 2 C. 19. 4 Co. 18. Hardr. 2. 2 Bulft. 292. 1 Rub. 

« 70. 


But the court upon conſideration held it was well enough; 
and that there is no real difference between indictments and 
actions, where the git of the action muſt be poſitively averred. 
Dans plagam mortalem ; warrantizando vendidit; receiving ſtolen 


goods knowing them to be ſtolen ; are all as looſe. So is the 


caſe of keeping a dog knowing him to be accuſtomed to bite 
ſheep. And there is no inconvenience ; becauſe, if there was 
no ſuch indiftment proved at the trial, the defendant muſt have 
been acquitted. Vide 1 Sid. 183, 337 2 Sid. 127. Salk. 686. 

» 82. pl. 4, 9, 12. Dy. 
69. a. Appendix at the end of the State Trials 50. where it is 
laid that the defendant or "oat Sir Thomas trong to have 
conſpired the death of the King, and to have fled for the fame, 
the defendant nevertheleſs traiterouſly remitted money. to him 
for his ſupport. Fudicium pro Rege, and the defendant was 
fined three bundred marks, and to ſuffer one month's impriſon- 
ment. | | 


E 


Man verſus Man, coram Magiſtro Rotulor'. 


e wu * 


eee eee 5 — 0 — äꝶä—— | 
C4MPSON Man made his will, and gave the uſe of his What a lapſed 


905 


perſonal eſtate to the defendant his wife for her life, if ſhe legacy. 


ſo long continue his widow, and after her death to 4. B. C. 
and D. his brothers and ſiſters, ſhare and ſhare alike. C. and 
D. died in the life-time of the teſtator, and he died ſome ſhort 
time after, not having revoked his will, A. and B. the two 
ſurviving legatees bring a bill againſt the executrix, ſuggeſting 
a waſte made by her of the eſtate, &c. and pray ſhe may ex- 
hibit an inventory, and the eſtate may be ſecured, c. The 
defendant ſet out an account of the eſtate come to her hands, 
and what debts ſhe had paid; but inſiſted that the ſhares of C. 
and D. the deceaſed legatees, did belong to her as lapſed lega- 
„„ = 77 See 


Mr. Solicitor General inſiſted much, that the two ſhares did 


belong to the plaintiffs the ſurviving legatees, and that by force 


of the ſtatute of diſtributions they as next of kin ought to have 
the ſhares. But Mr. Mead for the defendant argued, that it 
was the intention of the teſtator, his executrix ſhould have 
them : for by the will the legatees are tenants in common, and 
ſhall not take the ſhares as ſurvivors. MEE 


. wth 


Sir Joeph 7elyll, The ſtatute of diſtributions only takes ef- 
fe, w 


n the teſtator. omits. to make a diſpoſition of an 
intereſt veſted in him : as if he deviſes part of his eſtate, and 
takes no notice of the other part in his will; he dies inteſtate 
quoad that part not deviſed, and then the next of kin claim 
under the ſtatute, and they ſhall have it: but when an intereſt 
has been once diſpoſed of, and the party who would have taken 
it, had he ſurvived the teſtator, dying in his life-time, and the 
teſtator not making any other diſpoſition of the ſhare he would 
have had, in caſe he had ſurvived the teſtator, nor any decla- 
ration ſhewing a- deſign of altering his will; it is plain the 
teſtator, as he knew of the death of the legatees, did deſign 
(if he-knew any thing of the law) that the executrix his widow 
ſhould have the ſhares of the deceaſed legatees. And the ſur- 
vivors could not well take the ſhares, becauſe the teſtator had 
particularly appointed that each of his legatees ſhould have a ſpe- 
cial ſhare, And he decreed, the wife ſhould have the two 
ſhares abſolutely to herſelf, and the uſe and intereſt of the other 


half for her life, and an account of the teſtator's eſtate to be 
taken. Aute, 8 20. 5 17 | 
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Mlieard verſus Philips. 


N debt for the 1 4s articles rioting to the building 
of Putney bridge. The defendant pleaded Ni gebet. The 
-*- plaintiff demurred, and the defendant joined in demurrer. 
Afterwards he moved, that he might be at liberty to withdraw 
his plea of Mi debet, and plead double, viz. that he was not 
appointed by the commiſſioners, and that he did not agree with 
them to build the bridge. And it appearing the plaintiff bad 

not been delayed, the court gave leave accordingly... 


Squire verſus Archer. 

oney I* an action for dilapidations the court reſuſed to let che de- 
fendant bring money into court, and ſaid it was like 

paſs, where you cannot do it, though you may tender amends. 


Wilcocks 


"> 
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Trinity Term 3 Geo. 2. 907 


Wilcocks verſus Huggins. 


6 by the executor of the er of George Vilcocts Within what 
inſt the defendant upon a promiſſory note dated es 

17 . The defendant pleaded, quod — nom Fe — 3 = 

infra ſex annos the plaintiff replies, that the firſt executrix, by bis teſtator. 

fs 11 Geo. 1. ſued out a bill of Middleſex againſt the de- Barnard. K. B. 

fendant, returnable Mich, ſequen', on which there was a con- Fine, 170. 

tinuance by non miſit breve, and an alias was taken out return- 

able in Hilary term following, before which the executrix died, 

and made the plaintiff her executor, who in Michaelmas term 

3 Gee. 2. ſued out a latitat againſt the defendant, with intent 

to declare againſt him as above, which he accordingly did ; 

and concludes with an averment, that the cauſe of action ac- 

crued within fix years before ſuing out the firſt bill of Midale- 

ſex. | | 


To this the defendant demurs : and after ſeveral arguments, 
it was held, that the replication was ill, there being four years 
between the death of the firſt executrix and the proceeding by 
the now plaintiff ; that the moſt that had ever been allowed was 
2 year, and that within the equity of the proviſo in the ſtatute, Lutw 3261. 
which gives the plaintiff a year to commence a new action, 
where the judgment is arreſted or reverſed : but they ſaid they 
would not go a moment farther, for it would let in all the in- 
conveniences which the ſtatute was made to avoid. Indeed if 
the ſecond executor had been retarded by ſuits about the will or 
adminiſtration, and he had ſhewn that in pleading, it would 
have been otherwiſe, becauſe then the neglect would have been 
accounted for. And wherever a ſuit is allowed to be continued 
by journeys accounts, it muſt be a recent proſecution. 6 Ce. 
pencer's caſe, which this can never be ſaid to be. Per curiam, 
Judgment for the defendant. | | | ” 


/ 
Berkley verſus Howard. 

0 error of a judgment by default, the plaintiff in error A certiorari ies 

aſſigned the want of an original, and warrants of attorney. * affirm a judg- 
And the defendant, without putting him to return certiorari's, nuts 8 ares. 
in nullo eft erratum. And on argument the plaintiff in- 
iſted, that it was a confeſſion of the errors; and it was agreed 
b tobe. But upon application to the court, and affidavit that 


- te Was an original and warrants of attorney, the court award- 
wo certiorari s, it being in order to affirm a judgment. 


c 


Yor, I. 8 3 N ; ) Warren 


Tenn W Geo. 2. 


Wende verſus Ivie. 


＋ eee for . 
1 the defendant might be at liberty to rejoin 5 * the 
enen eee (0.the a en 


The 


. 


| Fiſher verſus Hughes. 


Mow why tt RROR out of the grand ſeſſions in Wal in 6) 

„ drag N E wherein the plaintiff declares, that Robinſon et ur demiſ- 

Barnard. K. B. ed to him one whe acres of land, and that afterwards the 

464 ſame day Egerton et ux demiſed to him praemiſſa praed. Upon 
Not guilty pleaded, the jury find for the plaintiff e 
lands demiſ | by Robinſon et ur: et quoad tenementa praed which 
Egerton et ux demiſed, they find for the defendants. And the 
judgment is entered, that the plaintiff f ſhall recover his term in 
the tenements demifed by Robinſon et ux ; et quoad cactera pri- 
miſſa ſit in miſericordia pro falſo clamore verſus us defendentem pro pracd 
tenementis, which Egerton et ux de et pracd' defendens ji 
quictus, et eat inde ſine die, &c. 


Strange pro guer i in errore objected, that for want of 
the common form in laying the ſecond demiſe to be 1 
nementorum, the judgments here given are contradictory to each 
other : the defendant is put without day as to the ſame _ 
for which the plaintiff recovers. 


| Et per curiam, This 1s certainly far from being a correct en- 
try; but we will not reverſe it, if it be poſſible to ſupport it: 
we will conſtrue tenementa praed quae Egerton et ur demiſed, to 


mean the term in the premiſes, and then it will be well ena 
The judgment was affirmed. 


Dunn venus Vacher et ux. 


EBT upon a bond entered into by the defendant's vit 
ee. D dun ole, conditioned that the Arb wp 


the Mas return from his voyage marry him if t, 
queſted, And Strange moved, and hed looms to plead, un if 


| Mn, and that 4 plaintiff Gi never requeſt her. 


* 


Trinity Term 5 Geo. a. 


Willing verſus Goad. 


„ r 


of the cuſtody of the marſhal, the plaintiff in the action 
having ſent an order for his diſcharge. Upon a rule to ſhew 


priſon, and let out himſelf and another priſoner, who was in 
execution for 5004, and that though the plaintiff's diſcharge 
came whilſt he was out of priſon ; yet he had ſince re-taken 
him for his fees, and had charged him in e y with a- de- 
claration for the eſcape of the other. But there being no caſe 
to warrant the gaoler's re-taking for fees, and the plaintiff in 
the action being ſatisfied ; the court held the re- taking to be 
illegal, and conſequently the delivery of the declaration to him 
was void, and the marſhal ought to diſcharge him. \ 3% 


*. , 


King verſus Morris. 


CTION againſt the high-bailiff of :/tmin/ter for a falſe 
return. And the declaration ſet forth, that the plaintiff 
recovered a judgment againſt Alexander Urqhuart, on which he 
ſued 75 facias, and à warrant was made to the high- bailiff to 
by. o much, which the plaintiff recovered againſt the ſaid 


ty 
. 
ie 
n 
he 
ch 
he 
in 
d- 
ed 
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Upon the evidence, the warrant was to levy of the goods 
and chattels of A. U. ſo much, guat the plaintiff recuperavit 
verſus -, (omitting the name ;) and the queſtion reſerved on 
the trial was, whether this was a variance. And the court 
on debate held it none, the fier: facias being right; and they 
aid they would. take that and the- warrant as the ſame pro- 
ceeding. So the plaintiff had judgment. 


Dominus Rex verſus Hudſon. 
4 Guildhall, era Reyimont hi Fyſkes. © * 
$ * an information for ſtopping up a' common foot-way, 


the proſecutor proved, that it had been a' common pa 
lage under the defendant's houſe as far back as any witneſſes 


Se during the term, and the term expiring in 1728 ; the 
Chief Juſtice held the defendant not guilty: and as to the 
Aug it open ſince, he ſaid that would not be long enough 
0 amount to a gift of it to the publick. 5 
3 N 2 : Lowfield 


NERJEANT Birch moved to diſcharge the defendant out Olf on,, 


retake for his, 
8. by 
2 Barnard K. B. 


cauſe, the marſhal inſiſted, that the defendant had broke the 0. 


Variance. 
Barn ard, K * B. 


364, 418. 


Where the ori- 
ginal of a way js 
accounted for, 


the preſcription 


could remember. But the defendant producing a leaſe made is dettroyed- 
for fifty-ſix years of this way, to the intent it might be a paſ- 
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„/ꝛ ꝙ½t - Trinity Term 5 Ges. 3. 


3 Lowfield verſus Bancroft & al', Ibid. 
The damages I N an action for a malicious proſecution, the jury would 
cannot be wen have found 8001, damages againſt one defendant, and 1000. 


33 ral againſt each of the others. But the Chief Juſtice ſaying it 
defendants. could not be done, the jury gave a general verdict for 11000. 


Hoar verſus Dacoſta. | Tbid. 


within what oOo Ds note was paid to the plaintiff at twehe 
time a gold- on the Friday, who put it into the bank at one, and the 


e 25nd, next morning at ten, the runner of the bank carried it to the 
WET 5 ſhop with other notes to the value of 2600/7. and left them 
{as uſual) to call again for the money: he called at eleven, 


4 and they ſaid their ſervant was gone to the bank. He called 
again at two, and they ſaid, they were going to ſhut up, and 
refuſed to pay; but paid ſmall notes for two hours, and then 
ſtopt. And the next morning notice was given to the defend - 
ant, who had paid the note to the plaintiff. And now in an 
action for the money, the queſtion was, whether this was pay- 
ment to the plaintiff It was inſiſted for the defendant, that 
he ſhould not ſuffer by the plaintiff's paying it into the bank, 
who ſent it with other notes; whereas if the note had been 
tendred by itſelf, it would have been paid. EZ contra it was 
inſiſted, that if there had been no demand, there would have 

26: been no laches, being within a day after the receipt, that the 
goldimith ſtopt payment, The Chief Juſtice ſaid there wi 
no ſtanding rule, but left it to the jury, who found for the 
plaintiff to the value of the note. 0 


Harris verſus Benſon. Ibid. 


„1% w. 3. JN an action againſt the drawer of an inland bill after an 
8. 17. acceptance, the Chief Juſtice ruled, that for want of 
to be allowed, Proteſt according to 9 & 10 W. 3. c. 17. the drawer could 

not be charged with intereſt, Then the plaintiff would bait 
had it as for money lent, and that appeared to be the con- 
ſideration of the bill; but the Chief Juſtice ſaid, it had new" 
been allowed barely for money lent, without a note; ſo tie 
plaintiff had no ite reſt allowed him, Strange pro dM: 


** 


* 
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Trinity Term 5 Geo, a. 911 
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Dominus Rex verſus Clendon, © . ö 
1 N information was laid for an aſſault in Middleſex, and the Amendment. 
j i court reid e it by laying it in Sonden, I KB 
, Dominus Rex verfur Dalton, · Ws 


HE defendant had the misfortune to kill his ſchoolfellow One found guit- 
at Eton. And being brought up by habeas corpus to the af manſlaugh- 
Chief Juſtice's houſe ; it was returned, that he was committed . is ball. 
by the coroner for manſlaughter. It was therefore prayed he able. 

might be bailed. But the Chief Juſtice ſaid, that was no rea- . 124% 
ſon, for if the depoſitions made it murder, he would not bail: 

e contra, if they amounted only to manſlaughter, he would 

bail, though the coroner's inqueſt had found it murder. And 

he ſaid the diſtinction was between the coroner's inqueſt, where 

the court can look into the depoſitions; and an inditment, . - 

where the evidence is ſecret. That Lord Hobun's caſe in Salt. 

104. was in point (though that was at Hell's chamber, and 

not in court as the book reports it) and that the lords bailed 

him after an indictment for murder was found. He faid that 

himſelf refuſed to bail Mr. Chfton, becauſe he thought the depo- 

ſitions made it murder, though the inqueſt was manſlaughter 

only. "Who 54/7 nin 120 4 


The bail were four in 40004 The Chief Juſtice ſaid, it 2 H. H. P. c. 
had been uſual to take them in a ſum, or body for body; and 54 2 was 
that where they are taken corpus pro corpore, it was a miſtake Ja. 157. C 
to imagine the bait were to be hanged if the principal ran 
away : but that the method is to amerce them, 


FFII KTS 


8 Harriſon verſus Weldon. 

at JJ fer Wildon died inteſtate, leaving 4mne his wife and An- The fyrinal 

have phillis his ſiſter: the ſiſter upon the common oath, that court may re. 

"5 ſhe believed he died inteſtate without wife or children, obtain- joke annie, 

m ed adminiſtration. And in a ſuit to repeal it as obtained by ed on wrong ſug- 
ſurprize, it appeared to be the courſe of the court, never to geſtion» 


grant it to the next of kin, until the wife is eitel. 


The ſiſter moved a prohibition, and inſiſted that the ordi- - 


nary had executed his authority, and cited 1 Sid. 179, 370. 
I Lev. 186. 5 bd 


* 


. | But 


d EFT 
Trinity Term 5 Geo. 2. 


But the court held, that the ordinary could not be ſaid to 
have executed the aluthority, having never had an opportuni- 
ty to make the election which the ſtatute 21 H. 8. c. 5. gives 

dim: that it was incident to every court, to rectify miſtakes 
they were led into by the miſrepreſentation of the parties: 
47 ba b- if there was no ſurprize (of which the court below was judge) 
1 Lev. 30g. there ought to be a prohibition, becauſe then the adminiſtra- 
3 Keb. 123, tion will have been duly and regularly granted: but here was 
ow a plain ſurprize, and therefore they denied a prohibition. 
wolllbolt oli of onmath; lod Lot baz, I Bw 
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_ Offenſes againſt I N prohibition the- plaintiff declared, that King Henry. 8, 
i. o petri 19 December,,.13th year of his reign founded Trinity Gol 
are not pardoned lege in Cambridge, and that his ſucceſlor Queen Elizabeth made 
by the act of 4 body of ſtatutes, the fortieth whereof is intitled De ma- 
5 Geo. c. 2h. © £1019 ſi res evigat amotions 3 and ſpeaking of the biſhop of Eh, 
Forteſc. Rep. there are the words corrigat, puniat, expellat: that he was cited 
= 1. K. B. to appear before the biſhop as ſpecial viſitor; appointed by the 
192. ſaid fortieth ſtatute of Elizabeth, to anſwer to ſixty- four articles, 
Fitagib. 107. Which are | inſiſted upon as violations of the ſtatutes, ſome of 
which are long before the laſt act of grace, and others of them 
S are for ſetting the college ſeal in conjunction with, the fellows. 

The. biſhop for a conſultation ſets out a former ſtatute of & 
ward 6. in theſe words: * vi/itator epiſcopus Elienſis ſit, and avers 

if 


that he is viſitor general, and as ſuch has a right to pro- 


5 2 ceed upon the articles. Ihe doctor put in an immaterial re- 
pPlieation, to which there was a demurrer. And after ſeveral 


arguments theſe points were ruled. 


Firſt, that though Teveral of the facts charged appear to be 
before the act of grace; yet they are not pardoned by that 
ſtatuté, but are ſtill inquirable by the viſitor. There are two 
ſorts of corporations, firſt, thoſe that are for publick govern- 
ment, and ſecondly, thoſe that are for private charities. 45 
firſt of theſe are governed by the common law, but th &- 

* _cond..is,,the creature of the founder, and governed by his Fa 
vate laws. Not that the particular perſons are exempted from 
the common law, but the body in general is: and,as theſe are 
private laws, they are in the nature of truſts, and t breach of 
them is no crime cognizable by the common law. he King's 

power of pardoning ariſes from his having the executive. power 
in him; and though in this caſe the King is founder, het the 
breach of his private ſtatutes are not crimes againſt the crown- 
The crimes pardaged are ſuch as are againſt the publick 1 


5 2 | : * 


. * 


Trinity Term 5 Geo. 2. 5 913 


) and ſtatutes of the realm, whereas theſe are in the nature of 
domeſtick rules for the better ordering of a private family. 


© "Secondly, that though ſeveral of the crimes imputed to him The viſitor may 
for violations of the ſtatutes of the college appear to be done fun one man 
by him in conjunction with others, yet that is no reaſon to by kim jointly 
exclude the inquiry of the viſitor. Suppoſe the whole body with others, 

ſhould join in ſetting the ſeal to-a.deed to encourage a murder, 

would they not be ſeverally puniſhable in their natural ca- 

pacity? if he was not concurring in the act, and it is onl 

as to him a virtual conſent as included in the body ; that will 

be proper matter of excuſe. If a power is lodged in two or 

three juſtices, and they abuſe it; are they not ſeverally puniſh- 

able for it? their being corporate acts therefore is no ground 


oo & " L l # 
for a prohibition; + - | Y * 1 „ 14 f 


Thirdly, that by the ſtatute of Edward 6. the biſhop of Eh The appoint- 
and his ſucceſſors are appointed general viſitors, it being ep u * ef biſhop 
liens without any Chriſtian name, according to the caſe —— 
15 H. 7. 1. 5. powers in acts of parliament given to biſhops tv be viſitor ex- 
or juſtices will veſt in their ſueceſſors, without the words for gn bis tuc- 


the tims being,” ; 


Fourthly, tat though the three former determinations are The viſitor in | 
in favour of the ſuit below, yet the prohibition ought to be citation 5 
tand; becauſe the biſhop has not cited the doctor upon the authätdty. 
foot of his general viſitatorial power, but as a ſpecial viſitor 
appointed by the fortieth ſtatute of Elizabeth, which the court 
faid, he was not, For being before appointed general viſitar, 
there remained no farther power. in the crown with regard to 
enlarging the viſitatorial power. They ſaid it was a queſtion” 
they would not determine, whether when the crown has given 
ſtatutes and appointed a viſitor, the ſucceſſor can any way alter 
or annul the former ſtatutes: the practice indeed has been 
otherwiſe ;' but it had never been determined to be good. For 
this laſt reaſon they were all of opinion, that the prohibition 
ought to ſtand, | 


N. B. Upon a writ of error in parliament this judgment. Andrews 38. 
vas reverſed, and the lords went into the conſideration 5: C. 

of the ſeveral articles, and as to ſome granted a prohibitign, 

And as to others a conſultation. n ert 
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ll Chief . 

Sir Francis Page, Kut. 

Sir Edmund Probyn, Kur. Toft, | 
William Lee, E.; | 


Sir Philip Yorke, Knt. Attorney Gn 
Charles Talbot, E/q; Solicitor General. 


Martin verſus Davis. 
No rule to de- N Slant, the court denied to let the tf of Hop. 


N pres by ſtead chapel defend only for a right to. enter and perform 


divine ſervice. divine ſervice, r:otwithſtanding the caſe in Salt. 256 lay 
LE ing it had been often denied ſince. 


Bullock verſus Lincoln, 


Pace, on T HE latitat was returnable on the — . upon 

aſſigning bail - debate it was held, that the bail bond could not be aſ- 

© An © 26, aged until after Monday, for the four days are to be one in- 
cluſive and the other excluſive ; and where the fourth day is 
PE has all the next day to put in bail. Strange 
pro quer . 


D mi nus 
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Dominus Rex verſus Heber, Fre 

A court would not hear a motion againſt a juſtice for pra. 
convicting without ſummons, until the conviction was 2 Barmard.K.B, 
removed before them. Strange pro Rege. n 


Hoare verſus Mingay un', &. 


N Eafter term laſt the plaintiff brought his action in C. B. Prafiice. 
againſt the defendant on a recognizance of bail, but the 
defendant appearing to be an attorney of B. R. the plaintiff 

was forced to deſiſt: on 20th October laſt the defendant ſur- 
rendred the principal ; and the firſt day of this term a bill was 

filed, And upon the defendant's motion to ſtay the proceed. _ 
ings, as having rendered the principal before action brought; 

the queſtion was, whether the proceedings in C. B. were to 

be regarded; for if they were, the render would be too late. 
And the court held the render to be good, it being before the 1 
return of the proceſs in this ſuit; and it was the fault of the, 


Plaintiff not to begin right at firſt, Strange pro quer*, 


Dominus Rex verſus Wright. 


mx a habeas corpus to him, to bring up a perſon un- Praftice on ba- 
der his care for lunacy, he made no return, and Ketelbey . eps. 

on an affidavit that the writ was delivered to him, moved 

for an attachment. The clerks of the crown-office certified, 

there ought fitſt to be a rule to return the writ. Sed per eu- 

riam, In caſes where the liberty of the ſubje& is concern 

there ought to be no ſuch indulgence, but all the expedition See a Bur, Rep. 
poſſible ; and they granted an attachment niſ, &c. whereupon 7% 

the doctor came in and returned, that before the delivery of 

the writ he had delivered the woman to her huſband, and 

that he does not know where ſhe is, nor can produce her, 

And the court held it a ſufficient anſwer. 


Aſtley verſus Reynolds. 


N an action for money had and received to the plaintiff's Where money is 
uſe, the caſe reſerved for the conſideration of the court was, **torted by du» 
that above three years ago, the plaintiff pawned plate to the 2 7 
&fendant for 20/. and at the three years end came to redeem 


* 


t. 


it, and the defendant inſiſted to have 100. for the intereſt of * Barnard. K. x. 
the plaintiff tendred him 4/. knowing 41. to be more wy 
legal intereſt. That the defendant refuſing to take it, 
I 


it, and 
than 


they 


0 f * * - 3 . my 
% | * 
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| >See Ber. Rey. they parted; and at ſome months diſtance, the plaintiff came 
1 99 3 made a ſecond tender of the 47; but the defendant ſtill 


of action, for inſiſting upon 101. the plaintiff paid it, and had his goods: 
monies had and and now brings this action for the ſurplus beyond legal intereſt, 


received to 
plainti®'s uſe, ? | a 
Por the plaintiff it was inſiſted by Reeve, Filmer, and Dra- 
per, that the action lay, the plaintiff not being particeps cri- 
minis, and having paid the money, not upon the foot of an 
uſurious contract, but by compulſion. They agreed the caſe in 
Salt. 22. that if he had been party to the — he could not 
maintain the action; but here they ſaid the money was extort- 
ed; and extortion and uſury differ in this, that one is given 
freely, and the other involuntarily, and a man ſhall avoid 3 
deed by dureſs of his goods, as well as of his perſon. 1 Rell, 
Abr. 687. And it is obſervable, that all the laws again 
uſury are for the puniſhment of the lender, and not of the bor. 
rower; and that it is not pretended that there was any agree- 
ment about the intereſt at the time of the loan. And a caſe 
Skinner 412- was Cited of Wilkinſon v. Kitchin, Trin. 8 M. 3. where money 
Li. Km. 89. was given to a Newgate ſolicitor, to lay out in bribes ; and it 
was held by Holt Chief Juſtice, that it might be recovered 
back from him in an indebiratus g ſumpſit, though it appeared he 
had diſpoſed of it according to his directions. | 


. 
E contra, it was argued by Marſh and Fazakerley, that there 
was no colour to ſay the plaintiff paid it either by miſtake or 
force, it being ſtated that he knew the 47. he. tendred was be- 
| Fond the legal intereſt ; and he did it with his eyes open, 
aving another remedy for his goods by trover after tender of 
the legal intereſt ; and it falls within the rule volenti non fi 
urid. 5 ; | + 54% 


Et per curiam, The caſes of payments by miſtake or deceipt, 
are not to be diſputed ; but this caſe is neither, for the plan- 
tiff knew what he did, and in that lies the ftrength of the 
objection : but we do not think the tender of the 47. will hut 
him, for a man may tender too much, though a tender of too 
little is bad; and where a man does not know exatly-what 15 
due, he muſt at his peril take care to tender enough. We 
think alſo, that this is a payment by compulſion; the plain- 

"FH tiff might have ſuch an immediate want of his goods, that an 
action of trover would not do his. buſineſs :. where the ru 
volenti non fit injuria is applied, it muſt. be where the patty had 
his freedom of exerciſing his will, which this man had not 
we muſt take it he paid the money relying on his legal re 

to get it back again. | . 
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ing the argument, Judgment was, ordered to be entred mane pro 
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In this, caſe was;cited Summer x; Frrppmam, Hil, 2908. where- _ 
in it was fig to be held, that a bond could not be avoided by 
dureſs of goods, contrary to the caſe cited out of Rel. 


o 
4% 
. \ 
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1 2 ing 3a 
Dominus Rex verſus Barnes. 


re HE defendant being brought up on a habeas co Us. ap- commitment 
. peared to he committed by the vicechancellor of  Qxforg, till glows ſecurity 
for carrying gaeds between, Oxford and London without à unir vertey kaut, 
verſity en there to remain until he gives ſecurity to carr 


ill, 1 
no more, and 12 obſerve the ſtatutes of the univerſity for lite. 
ae die, ki an Ilegil comaniement, and he mult be dc 
charged, De I BPR ln? gy 6” 


a $4 at 4 7 ? 
Fort $1 21 | bk TSS HQ 8 
Mo.arſhall verſus * zope. 
; : 3 ts 4 p 339 4 * 82 


1 HE rule to aſſign errors was ſet aſide, becauſe given be- praftice. 
ore any rule on the ſcire facias quare exccutis nn. 2 Barnard, 
Se" 2 vin erſus Avery. 
Loving uf Avery. 


Y ON my motion it was held, that there is no certain Praftice, | 
number of days neceſſary to be between the % and re- . Barnard 


b 5 | | A 15 240 dns K. B. 60. 
turn of a ſpecial latitat. and that even one day is ſufhcient, if it 
ebe rü unmunnm 
| or id roniidhbrumnks aff; nal A & © | 
2 Woollaſton verſus Walke er. \ "phe Ne. | 


HE declaration ran, M. Walker attach” fuit ad reſpondendum An adminiftra- 


Hraeli M. Go adminiftratari banerum et cattalorum gude dt endende lite 
elis 


a TITER - about a will ma 
fuerunt Nathanielis Clarke tempore mortis ſuae per Franciſcam bring aQons. F 


Clarke nuper executricem teftamenti praed Nothanielis uon admini- 2 P. Will. Rep. 
Sraterum durante quadam lite pendeute ceram Jobaune Beliqtucprb Nies in Au. 
1 ̃ ²˙ Cantugrienſs woe 168 
cammiſſario in quodam negotio probationts fer ar #t Fitegib. 202, 
mae voluntatis in ſcriptis praed” . Harte quad coram Ay r 
praefato J. B. in judicio inter praed J. W. executorem in cadem Supplem. to Lil 
tiſlaments nominatum partem hujuſmadi negotium promoventem ex 4. 
una parte et Margarettam Periam uxorem Edwardi Periam Janam 


mſey et Jemiman Lodington ſorores naturales et legitimas diclae 
Fran- 


W 


local. 


pl. 155. 


5 PFranciſeae et Rogerum Iſraclem et Eliuabetham Rant nehotes er nep« 


3 bo 
. voper, information denied, for a battery in Newfoundland 


* 
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tem ex ſorore diftae Franciſcae partes contra quas idem negotium pro- 
movetur ex altera parte, de placits tranſgreſſionis ſuper caſum, Et: 
and concludes with an averment, that the ſuit is ſtill depending. 


Atſter judgment for the plaintiff in C. B. it came up by error 
to B. R. and was there argued three times, whether ſuch an ad- 
miniſtration could be granted; and if it could, whether the ad- 
miniſtrator could maintain an action. 


They who argued againſt the adminiſtration inſiſted, that it 
was not warranted by the 31 E. 3. and that though it had pre- 
vailed in the caſe of a conteſt for adminiſtration, where there is 
no will; yet in the caſe of a will it had never been allowed; 
becauſe a will is a total deprivation of their juriſdiction to grant 

| adminiſtration. And there are but two ways of dying inteſ- 
tate; 1. Where no will is made. 2. Where the executors re- 
fuſe; neither of which appears to be the preſent caſe, And 
Carth. 153. was cited. Mo. 636. Pet + 


Econtra, it was argued, that though this is not within the 
words of 31 E. 3. yet many adminiſtrations are now granted, 
which obtained from neceſſity ; as in the caſes of minority, or 
abſence of the executor, in which caſe it is not diſputed, but 
that there is a will, which is doubtful in the preſent caſe, 
Ow. 35. 5 Co. 29. Hob. 251. 1 Noll. Ar. 888. 2 Brounl, 
83. Lutw. 342. 4 Mad. 14. Salk. 42. Gibſ. Cod. 574 
And as to the caſe in Carthew, it was never adjudged. 


Et per curiam, We can ſee no difference in the caſes of ab- 
Tence or minority, but what makes in favour of the preſent ad- 
"miniſtration: it would be very inconvenient if no body could 


call in the effects, pending the diſpute, which often lafts mary 


years, We cannot ſay this adminiſtration is void, becauſe it 
is not determined yet, whether there is a will or not, The 
judgment of C. B. was affirmed. *' ; 


Dominus Rex verſus Baxter, 
grant it, becauſe it appeared that the facts were commit- 
pon the high ſeas, and an information is local. 1 
799. Salk. 114. Kehng 79. Hil. J Geo, 2. N 


— l JEON motion e court refuſed t 
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pkinner 
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Skinner verſus Rebow. 


N an action y Dom plaintiff as aſſignee of the effects of a To adeclaration 

bankrupt, he | 

the cler and being ſo indebted promiſed the ' plaintiff to ſump tothe 
The defendant pleaded that the cauſe of action did not haare 

accrue to the bankrupt within fix years. And on demurrer 1 giow 

it was held ill, becauſe the plea does not anſwer to the promiſe K. B. 73. 

laid in the declaration, and it precludes the plaintiff from prov- 


ing any promiſe to himſelf. 6 Mod. 131, 309. Salk. 28. 
Judicium pro quer. 1 | ny 


Dominus Rex verſus Theed. 


Conviction on the candle act was quaſhed, becauſe' the in comifiiens 
A evidence was not ſet out, it being only alleged that the mus be get 6 


muſt be ſet out. 


offenſe was fully and duly proved. L. Raym. 1375. Ante, 608. 3 Ann. ©, 


16. 


The South-ſea Company verſus Duncomb. 
PON a trial at bar in an action for ber lent, it 9 
appeared that 8000 J. was advanced to the defendant by gent 92* 
the plaintiffs in the year 1720, upon a pawn of 20007. ſtock. rower is liable, 


And the defendant not repaying it, the queſtion to be tried *thout there js 


was, whether the plaintiffs could proceed againſt the perſon of dhe contrary. 
the defendant, or muſt ſtand to the remedy againſt the ſtock. Cro. Jac. 23. 

And after proof of many particulars, to induce a belief that * 26 
in theſe loans no regard was had to the perſonal ſecurity ; the yy, = 


"Hoh 5 Yelv. 179. 
court left it to the jury upon this point, that where money is Salk. 523. 


generally lent upon a pledge, it will not deprive the lender of 3 Will Rep 366. 


his remedy againſt the perſon; and that to diſcharge the per- on —_ 


ſon of the borrower, there muſt be a ſpecial agreement to > Barnard, 
ſtand to the pledge only, And the jury found for the defend. & · K. 4. 
ant, Ser ange pro def”. ' 


. 


* 


clared that the defendant was indebted to n Promise to tha 
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1 In Scaccario, coram Reynolds C. . 


witneſs examin- \ quer, the depoſition of a witneſs examined in 1692, was 
ed fifty ham be- offered to be read, without any evidence of his being dead, 


f fore, 


S l PEN woo of an iſſue directed by the court of Exche- 


relying. on the preſumption. from length of time, which would 
his — the ing a —. of that The Chief Baron re- 
Barnard. K. B. fuſed to let it be read, ſaying a deed had ſome authenticity 
. 28g. from the ſolemnity of hand and ſeal: he ſaid if proper fearches 
8. C. S. F. or inquiry had been made, and no account could be given of 
him; he would have admitted it at ſuch a diſt ance of time. 


Dominus Rex verſus. Lone. 


| 1 lies HE indiftment ſet forth, that at a wardmote held ac- 
for not taking cording to the cuſtom of the city of London for the 
1 ward of Langborn, the defendant, being an inhabitant and pay- 


Fitzgib. 192. ing ſcot and lot, was choſen conſtable, but had refuſed to exe- 
Barnard. K. B. cute the office. After verdict pro Rege it was moved in arreſt 
11 Mod. 215. of judgment, that this was not an offenſe indictable, but the 
12 Mod. 180. N remedy was for the ſteward to fine him, and Regina 
dell Caſe 493. v. Doſey, Hil. 10 Ann, Salk. 175. were cited. | . 


Econtra it was inſiſted, that they might proceed either way. 
F 197, 230. Cre. Car. 557. 1 Sid. 272. Cumb, 416. 
inner 669. and Paſ. 8 Ann. Regina v. Jennings; which was 
an indictment for not taking the office of high. conſtable, 
12 96. 1 Ven. 344 * Eut. 221. Et per curiam, 
here is no expreſs determination that it is ill, for Daſey's 
caſe had many other faults: this is an office concerning the 
publick juſtice; and if the party is abſent, he cannot be fined; 
and it will be inconvenient to ftay till the next court for a 
preſentment of his refuſal. And Lee J. ſaid, he had ſeen 3 
manuſcript report of the caſe cited from Salk. 175. wherein 
Holt C. J. ſays, the party may be indicted. Fudicrum pro Rage. 
Strange pro def”. | 


Neal 
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Dominus Rex verſus Philips et al. 


FX perſons were indicted in one indictment for perjury, and Caanot join 

four of them pleading were convicted. It was ” moved — 
in arreſt of judgment, that crimes (eſpecially per were in jerur. 
their . and two — indie roger And 5 =p 
Palm. 535. 6 Mod. 210. 2 Roll. Ar. $1. pl. 6, 7. Salk. —— 
382. Pa 11 Geo, I, Rex v. W:fton et at, ante, 62 £ Trin. 980. Rep. 
4 Geo, 2. Rex v. Clendon, ante 870. 1 Keb, 585, 612, 635. 
were cited. | | 


Econtra were cited Salt. 782. in extorſion, Trin. 10 Ann, 
Regina v. Marſhal againſt two for receiving ſtolen goods. 
1 Ven. 302. 3 Kb, 700. for maintenance. 2 Roll. Rep. 345 
Palm. 367: 384. againſt huſband and wife for keeping n 
diſorderly houſe, and Regina v. Dixon et ux. Sti. 312. Cre. 
El. 230. 3 Leon, 230. where this exception was not taken in 
perjury, Car. 380. 


Sed per curiam, There may be great inconveniences if this is 
allowed: one may be deſirous to have a certiorari, and the other 
not ; the jury on the trial of all may apply evidence to all, that 
is but evidence againſt one. The caſes cited are all of that 
which may be joint, 4s extorfion, maintenance, &c. but per- 
Jury is a ſeparate act in each: and Trin. 6 Ann. Regina v. Hod- 
ſon et al, two were indicted for being ſcolds, and compared to 
barretry, and held not to lie, The judgment was arreſted, 
Strange pra def” „ ; | | | 


very is for more 
than the bail is 
bound in, he is 


Salk. 102. 
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| edits 1735. 


raQ. Reg. 249+ the ſurplus returned. Strange pro quer. 
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Robert Lord Raymond, Lord Chief Juſtice. 
Sir Francis Page, Kur. 
Sir Edmund Probyn, Kur. > Fuftices. 
William Lee, Ey 8 


. 


Sir Philip Yorke, Knt. Attorney General, 
Charles Talbot, E/q; Solicitor General. 
Martin verſus Moor. | 
| Where there. E latitat was with an acetiam for 80 1. and the decla- 


ration was gd damnum 1501. and the verdict for 1041. 


and there being variety of opinions in the books, whe-. 
liable pro tanto. ther the bail ſhould be liable pro tanto, or bee diſcharged; and 


the queſtion having been many terms depending in this cauſe, 
it came now to be finally ſettled. And the authorities contra- 


dicting one another, the court took it up upon the reaſon of the 


thing ; and reſolved, that as on the one hand there was no 
colour to ſubject the bail to more than they were bound in, let 
the plaintiff's demand be ever ſo much more; ſo on the other 
hand there was. no reaſon the plaintiff ſhould ſuffer by his 


moderation in taking bail, but the recognizance ſhould be 


conſidered as an agreement to pay 80 J. or deliver up the de- 
fendant. And therefore they made a rule, that the goods of 


$.P. id. 257- ( the bail taken in execution ſhould be redelivered, on the bail 


paying the 801.' and the coſts, or elſe the goods to be ſold and 


Dilley 
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: Dilley verſus Polhill. 


N debt the plaintiff. declared, that 7 March 3 Geo. 2. the 
] defendant by bond ſubmitted himſelf to the. award of James 
obe, an arbitrator. indifferently named and elected as well on 
the part of the plaintiff as of the defendant, fo as the award be 
made in writing under hand and ſeal before 20 April, That 


an action had been brought by the plaintiff againſt the de- 


that the defendant ſhould on 27th of April, between two and 
five in the afternoon, at the Cock and Lion in Dartford, pay the 
plaintiff ten guineas for his damages, and 6/7. 19s. for coſts 


ſhould give mutual releaſes. 


the plaintiff had not in his declaration ſhewn what was necef- 
ſary to maintain his action, for he has not ſhewn that there was 
any ſubmiſſion on his part: and it is contrary, 1. to the na- 
ture of an award, and 2. to the precedents, 


two others, who ſubmit to his judgment. Theſe ſubmiſſions 
create a mutual obligation upon both, to acquieſce in his de- 
ciion, It is therefore contrary to the nature of an award, that 
the arbitrator ſhould determine any thing with regard to one 
who does not ſubmit to his judgment: and in 1 Rell. Rep. 194. 
tis reſolved in ſumpſit, that mutual promiſes ſhall bind, with- 
out any other conſideration. | | 


A oY 


2. The precedents are all contrary, and a ſtrong evidente 
what the law is. 2 Saund. 61, 127, 337. 1 Saund. 32. Ma. 
359, 642. 2 153. 5. Co. Ent. 159. 4. Old Ent. 41. a. 

4. Tho. Ent. 107, 116. Afpten's Precedents 188, 200. 
Litt, Rep. 312. 1 Leon. 72. 1 Roll. Rep. 5 Brownl. 181, 
Regiſt, III. a. | 


Hawkins Serjeant coitra agreed, that a mutual ſubmiſſion was 
neceſſary to be ſhewn ; but inſiſted that it is ſufficiently averred, 
i being laid that the arbitrator was elected for both, and that 
in declatations it is enough for the plaintiff to ſne what makes 
for him, according to 1 Sid. 161. Lit. Rep. 312. 


Strange replied and obſerved that the averment is not that 
arbitrator was nominated by, but on the behalf of the de- 


8 & 7 


?T 


< 


* 


Vor. II. 30 the 


that the plaintiff ſhould pay the defendant 15. after which both 


ſubmiſſion muſt 
be thewn, 


18 April, Pope, by writing under hand and ſeal, reciting that 
ſendant for words, therefore to end the diſpute he awarded, 


The defendant demurred, and Strange pro af argued, that | 


1. An award is the determination of a third perſon between 


1 Saund, 326, | 
Bro. Arbitr, 18. 


t, which might be done by a friend to whoſe nomination 


Addition. 


Por. ö 
018 nn priſoner took a houſe of.25 I. per annum within the rules, 
2 Kel:240, and lived in it eight years, and paid all taxes; and it was 
pl. 192. he gained a ſettlement. 


2 Barnard, K. B. I 
95. 
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the defendant might not ſubmit. And as to the caſe in 1 Cid. 
it is only ſaid by the counſel, and agreed by Twi/den, that if the 
plaintiff brings debt for money generally, without ſhewing th, 


award to be of both parts, it is well enough; but not a word 


ſaid about the ſubmiſſion, And as to Litt. 312. that is only 
that the plaintiff need ſet out no more of the award than makes 
for him; but in that caſe it. is averred, both ſubmitted. And 


for want of it here it doth not appear that the defendant has any 


remedy for the 1 5. or releaſe awarded to him. | 


Et per curiam, There is a great deal of difference where the 
action is brought upon the bond of ſubmiſſion, and where it is 


upon the award; in the firſt caſe, the defendant by craving oper 

ws that there were-mutual ſubmiſſions, the condition always 
ſo reciting it : but in the other caſe it muſt be averred, before 
you can properly introduce your award: on the behalf, does not 
import him to be named by the defendant : and in debt on the 
bond, nul agard fait admits a ſubmiſſion : we think therefore, 
that as a mutual ſubmiſſion is neceſſary to be ſhewn, there is 
nothing tantamount on this declaration, The plaintiff diſcon- 
tinued on payment of coſts, 


Cortiſos verſus Munoz. 


HE defendant was ſued by a ſpecial original with the 
addition of nuper de London merchant: the defendant 
pleaded, that for four years before he was commorant at White- 
chapel in Middleſex, and traverſed that at the time of the writ 
vel nuper tunc vel unquam poſtaa he was of London; and made 
affidavit that the contents of his plea were true, and Thela!' 
Digeſt, lib. 6. was cited in maintenance of it. 


But upon motion the plea was ſet aſide, for by 1 Hen. 5. c. 5. 
the plaintiff has his election to name him of the place he was 
lately commorant in, the words being de villes et counties on i 
fueront ou ſont; and ſo is 19 Hen. 6. 1. Bro. Brief 174 
Strange pro quer. 5 K 


Inter paroch' St. Margaret's. Weſtminſter and St. Martin“ 
| Ludgate. | 
-T PON a ſpecial order of ſeſſions it was ſtated, that a Fd 
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|. Pendell:verſur Pendrell. 


pON a iſſue out of Chancery to try, whether the Though the 
plaintiff was the heir at law of one Thomas Pendrell, it e is ny : 
was agreed, that the plaintiffs father and mother were mar- Wt iy 2 8 
ried, and cohabited for ſome months; that they parted, ſhe proved the iſſue | 
ſtaying in London, and he going into Staffordſhire ; that at the 33 
end of three years the plaintiff was born. And there being : 3 1 
ſome doubt upon the evidence, whether the huſband had not Cited in An- 
been in London within the laſt year, it was ſent to be tried. 3 K 
And the plaintiff reſted at firſt upon the preſumption of law in 340. Ut 
fayour of legitimacy, which was encountered by ſtrong evi- 

dence of no acceſs, And it was agreed by court and counſel 

on the trial at Guildhall before Lord Chief Juſtice Raymond, 

that the old doctrine of being within the four ſeas was not to 

take place; but the jury were at liberty to conſider of the point 


of acceſs, which they did, and found againſt the plaintiff. 


The Chief Juſtice allowed the defendant to prove the mo- 
ther to be a woman of ill fame. Salk. 120. Cro. Fac. 541. 
But he would not allow the mother's declarations to be given 
in evidence, till ſhe had been called, and denied them upon the 
croſs examination. Strange pro quer. 


The biſhop of London verſus The Mercers Company. 


de 
is LRROR of a judgment in C. B. in a quare impedit Of the effect of 
brought by the mercers company and Edmund Lewen, duc union of 
clerk, for the preſentation to the nariſh church of Saint Mil- Ihe gre of Lon- 
5 dred Poultry and Saint Mary Colechurch in the city of London, _ 62 
Was itægib. , 


The declaration ſet forth, that both churches were burnt Barnard, K. B. 
down by the fire of London, and by the act for rebuilding the 389. 
City it is provided, that the two pariſhes ſhould be united, and the ages Por 
patrons to preſent by turns, and that which had the greateſt en- 
dowment to preſent firſt ; that Saint Mildred Poultry had the 
greateſt; that the plaintiffs had the advowſon of the rectory im- 
Propriate of Saint Mary Colechurch, and the crown the other, 
whoſe church was full of Richard Perinchie, clerk. That after 


the union King Charles the Second preſented Richard 3 


74 


: 3 
Dr. in divinity, who died, and the King preſented Fobn Wil. 
lems, who was inſtituted and inducted, and afterwards pro- 

moted to the ſee of Chicheſter, whereby it belonged to the King 
| to preſent by his prerogative ; and the crown . thereupon pre- 
| ſented George Martin, who was inſtituted and inducted, and 
| wed incumbent, and King George the Firſt preſented Robert 
ö 302 | Breton, 


| Hilary Term 5 Geo. 2 
Breton, who was inſtituted and inducted, and the church became 
void by his reſignation ; unde it belongs to the company to 


preſent, but the biſhop and Lewen hinder them. 


The biſhop, pleads that he claims nothing but as ordinary, 


The incumbent pleads, that before the plaintiffs had any 
thing to do with the advowſon, and before the act for rebuild. 
ing the city, the maſter and brothers of the hoſpital of Saint 
Thomas of Acon were ſeifed in fee in right of their houſe of the 
rectory and church of Saint Mary Colechurch, which were an- 
nexed to the hoſpital, and were held by them as parſons, with- 
out any preſentation or admiſſion. That upon the diſſolution 
of the houſe it came to King Henry the Eighth in the ſame con- 
dition, who- became ſeiſed thereof in right of his crown, and 
21 April 33d of his reign, by letters patent under the great ſeal 
granted the ſaid rectory to the mercer's company, to hold i 


_ capite by the twentieth part of a knight's fee, and a ſtipend for 


a Chaplain, and that they ſhould hold in as ample a manner as 
the hoſpital did. That King Charles the Second was ſeiſed in 
right of his crown of the advowſon of Saint Mildred Poultry, 
and preſented Richard Perinchief, who was inſtituted and in- 
ducted, and that the mercers company enjoyed Saint Mary Cal. 
church to their own uſe, without any preſentation. That after 
the union Perinchizf reſigned, and was thereupon preſented to 
both by the crown, and was inſtituted and inducted, and died 
incumbent, whereupon Williams was preſented, inſtituted, in- 
ducted, and promoted to the fee of Chichefter, and the crown 
preſented Martin, who was inſtituted and inducted, and died 
incumbent, and then Breton was prefented by the crown, and 


- inſtituted and inducted, and reſigned, on which he fays it 


belonged to the crown to preſent, who before the writ pre- 
ſented him; and traverſes that at the time of the act for re- 
building, the mercer's company were patrons of the rectory of 
Saint Mary Golechurch. | 0 . 


The plaintiffs take judgment on the biſhop's plea, with 2 
ceſſet executio quouſque, &c. And as to the incumbent's plea, 
they join iſſue upon the traverſe ; which is found for the 
plaintiffs, who have thereupon judgment to recover their pre- 
ſentation, And then goes out the writ to enquire of the 


value, plenarty, &c, And the inquiſition finds, 1. The church 


to be vacant ; 2. Quod __ emeſtre tranſruit : and, 3. That 
the yearly value is 140 J. ultra Je : — there is julgnent 
for 70 l. for a moiety of the annual value, and for a writ to the 
biſhop. Whereupon a writ of error was brought, and thc 
general errors aſſigned. NY 
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Reeve pro quer in errore argued, that there appeared no title 
for the company to recover this preſentation. This depends 
in a great meaſure on the act for rebuilding the city, which is 
22 Car. 2. c. II. \ 48. and provides, That theſe two churches 
« ſhall be united, and that the ſeveral and reſpective patrons 
« of the churches ſo united ſhall and may preſent by turns to 
« that church only which by the a& is appointed to be rebuilt, 
« the firſt preſentment to be made by the patron of ſuch of the 
« ſaid churches, the endowments whereof are of the greateſt 
« yearly value.” In order therefore for the plaintiffs to in- 
title themſelves to preſent, it is neceflary for them to ſhew 
themſelves to have been patrons of one of the united churches 
at the time of the union, which they have not done : on the 
contrary it appears, that this was an appropriate church, in 
which there was a perpetual incumbency ; and the act only in- 
tending to preſerve the former rights of patronage, cannot be 


ſet up as creating a new one; in ſhort that this (though it 


may be hard) is a caſe not provided for by the act. 
By a grant of the advowſon of the rectory, the right of the 


impropriator would not paſs. Hob. 304. 1 Roll. Ar. 45. 


What words therefore are there in the act, which gives the 
company a right of advowſon they could never pretend to be- 
fore? 


If it is ſaid that the verdict by finding them patrons has put 
this matter out of doubt, I anſwer that the verdict is of no 
uſe, being inconſiſtent with the caſe made upon record; and 
wherever the verdict is upon à point not material, the court 


is not bound to give judgment upon it. 2 Roll, Abr. 9. 


Carth. 370. Ante, 873. 
But ſuppoſing they had a right to preſent as patrons, yet 


their judgment is ill. 1. Becauſe they have not alleged any pre- 


ſentation in their count, which they ought to do in quare im- 
pedit, which is a poſſeſſory action; and the precedents always 


are, that the plaintiffs, or thoſe under whom they derive, have 


preſented. 3 Lev. 435. Lev. Ent. 141. 2. It appears upon 
the declaration, that this is not the turn of the company. 
Before the union the church was full of Richard Perinchief, 
clerk ; and it not being ſhewn that the church was become va- 
cant when the crown preſented Richard Perinchief, doctor in 
divinity, or that the doctor ſo preſented was inſtituted and in- 
ducted, it will not go for the turn of the crown and it is ad- 


mitted the crown was to have the firſt turn. 


The firſt turn then which the crown had was upon the 
preſentation of Williams, after Perinchief died; and he being 
promoted to a biſhoprick, the next turn was not an alternate 

303 one, 
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one, but in right of the prerogative, and the company had no 
turn till after the death of Martin. The crown then , uſurped, 
and preſented Breton, and now on his reſignation it is the turn 
of the crown; and the company ſhould either bave brought 
their writ on the preſentation of Breton, or have ſtaid till there 
is a vacancy of the preſent incumbency. | 
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I expect it will be ſaid, that by the plea it appears, Perin. 
chief, who was preſented after the union, was inſtituted and in- 
ducted ;' and that though the variation in the addition between 
clerk and doctor in divinity excludes a preſumption they were 
the ſame perſon, yet the laſt was a full turn, 


In anſwer to this I obſerve; that the allegation referred to 
is only in the inducement to the traverſe, which whether it be 
true or falſe is not material; and wherever matter of ſub- 
ſtance is omitted, it will not- be made good by the plea, 
7 Co. 24. 8 Co. 120. 133. 


Strange contra argued, that upon the whole record the plain- 
tiffs appear to have a right to preſent to this church; that 
the verdict was upon a material point, and is not incon- 
ſiſtent with the declaration: and that whether the plaintifis are 
to be conſidered as impropriators, or as patrons of a donative, 
before the act; yet now upon the foot of the act this church 
is preſentative, and the plaintiffs have a right to preſent to it. 


To intitle themſelves under the act, it was neceſſary to aver, 
that they were patrons at the time of making the which 


_ veſts the right in the then patrons: to overthrow this, it was 


proper for the detendants to deny, that the plaintiffs were with- 
in the deſcription of the a& : and accordingly they traverſe that 
art of the declaration, which avers them ſo to be; the iſſue 


is joined on this, and by the verdi& of the jury, it is eſta- 


bliſhed, that the plaintifls were the undoubted patrons at the 
time of the act, 8 i 

| : 1 
Every impropriator or appropriator is a patron, for he is 
both patron and parſon, and ſo is 2 Roll. Ar. 334. The ver- 
vict therefore cannot be ſaid to be inconſiſtent with the declara - 


tion, wherein the plaintiffs allege themſelves to be patrons. 


It muſt be agreed, that before the act the plaintiffs had an 
intereſt in this church, and therefore the court will never 
give into ſo harſh a conſtruction of the act, as totally to take 
away their right; it appearing on the contrary to be caſcu- 
lated for preſerving the reſpective rights: it is hard enough 
to take from them the profits of the rectory, and but a ſmall 
amends to give them the preſentation, N 

ow 
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Now if they cannot preſent, their right is gone, and the pa- 
tron of the other church will preſent upon every vacancy, and 
his preſentee will be intitled to the profits of this church, either 
as curate under the plaintiffs who never appointed him ; or as 
vicar, though no vicarage was ever created, | 


If this be conſidered as a donative, it cannot be diſputed but 
that without the act it was in the power of the plaintiffs to make 


it preſentative whenever they pleaſed. Co, Litt. 344. a. 
F. M. B. 35. and when they have once preſented, it remains 


-reſentative ever after, 


On the other hand, if this be conſidered as a rectory appro- 
priate to a religious houſe, yet by ſuch appropriation the ad- 
vowſon or right of patronage was not - but capable 
of being revived by a preſentation to the church, or by the diſ- 
ſolution of the religious houſe. Here was a diſſolution, and the 


crown in whom it veſted granted it out again to the plaintiffs, 


who were lay perſons; whereby I apprehend they were ſeiſed 


in fee of the rectory and church impropriate, and had the right 


of ſupplying the cure without inſtitution or induction, which is 
making it a donative in them, and them the patrons : and as 


patrons of a donative no body will ſay they cannot preſent. 


The intent of the act was to put both churches on the ſame 
foot, and not leave one to be preſentative and the other to be 
filled by donation, which muſt create confuſion, 


But whatever the right was before, yet by force of the word 
preſent in the act, that is now the only way by which this church 
can be filled; for preſentation, is a term well known in law, and 
by force of that word only a donative has been changed into a 
preſentative. Hill. 3 Geo. 1. Shirt. v. Carr, the church of 
St. Michin was a donative in the dean and chapter of D. Elin, 
and by a& of parliament was divided into three pariſhes, and 
by the ſame act it was appointed that the right of patronage 
and preſentation to the three churches ſhould be in and belong 
to the ſaid: dean and chapter, in ſuch manner as the right of 
nomination or preſentation to the old church was before, and 
no otherwiſe. The patrons continued to nominate their clerk, 
and it was held they had no right, for that the ancient method 
of filling the old church was deſtroyed, and a new one created 
by the act, viz. a right to preſent only. This was the opinion 
. - King's Bench in Ireland, affirmed here, and in the houſe 

ords, | 


But then it is objected, that a quare impedit is a poſſeſſory 
action, and the plaintiffs have ſhewn no preſentation in them- 
30 4 ſelves 
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ſelves, or thoſe under whom they claim. To this T anſwer, it 
appears impoſſible they ſhould do ſo in this particular caſe, be- 
cauſe the right of preſentation commences but with the 
and it appears this is their firſt turn. In the quare impedit brought 
againſt Dr. Birch for the church of St. + puny the crown 
made title under the a& which made that a new pariſh, and no 
preſentation was alleged before; and if the biſhop of London, 


or lord Jermyn, had after the death of Teniſon been put to bring 


their guare impedit : it would have been impoſſible for them to 
have alleged any preſentation, it being the firſt turn after the 
act. Belides, this objection holds againſt ever making a do- 
native preſentative, for there muſt be a time when it ſhall be. 
gin tobe ſo; and it is putting it in the election of the ordinary, 
whether the founder of the donative, or the perſon claiming 
under him, ſhall be allowed to make it preſentative, which was 
never queſtioned, 


And as to the objection that this is not the turn of the com- 
pany, I agree that if it is to ſtand upon the declaration only, it 
is ſo; but as the court is to judge upon the whole record, 
and it appears Perinchief's preſentation, as ſtated in the plea, 
will make a turn of the crown; we are intitled to pray in aid 
of it. As alſo of 7 Ann. c. 18. which provides © that no uſur- 
© pation ſhall diſplace the eſtate of a patron, or turn it to a 
+ right; but that notwithſtanding he may maintain a guare im- 
© pedit upon the next ayoidance.* Here the crown uſurped the 
laſt turn, and therefore we have a right to a guare impedit in 
this. Why is not this to be conſidered as a new created church; 
and if it is, is it not exactly the caſe of St. James's before cited? 
where the biſhop of London and Lord 'ermyn had alternate 
rights by act of parliament. , And yet it was held to partake of 
all the nature of an old church, and that the King's preroga- 
_ + view take place upon it, contrary to the ſtrict letter of 
e act. | 


This does not ſo much depend upon the nature of the intereſt 
which the company had under the grant of Henry 8, before the 
fire, as on the at for uniting the two churches, If they had 
it as a donative before, they might preſent when they pleaſed, 
and maintain a guare impedit on the ordinary's refuſal to admit. 
If they were impropriators by virtue of that grant, they were 
ſtill patrons, and as ſuch have their rights preſerved, though 
new moulded, by the act for rebuilding the city, which has 
directed that for the future they ſhall exerciſe char right by 
preſentation, and no otherwiſe. | 


The court made little difficulty of the caſe upon the merits 
ſaying that an appropriation might create a right of patron- 
age; and they could not take it to be contrary to the verdict; 
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or put ſo hard a conſtruction on the act as to take away the | 


company's right, it being agreed on all hands that they could 
not uſe it as they did before: but as to the objection to its 
not being the company's turn, they thought it ſo conſiderable, 
as to appoint another argument on that only. And now this 
term the Chief Juſtice delivered the reſolution of the court. 
That though it did not appear on the declaration to be the 
company's turn, for want of ſhewing that Perinchief, who 
was in before the fire, died or reſigned, or that the other pre- 
ſented was the ſame perſon ; yet upon the pleading over it was 
helped, for there are no negative words in the declaration, and 
ſince the ſtatutes of jeofails, there have been caſes that have 
gone as far as this. Cro. Car. 288. Sir V. Jones 307. In 
words, the defendant juſtified, and ſhewed the oath which the 
declaration did not, only generally that he was forſworn, 
which then was held not actionable, and judgment was afhrm- 
ed, which could not be without praying in aid of the plea. 
1 Sid. 184. It was not ſaid to be the plaintiff's hoop; but 
there being a juſtification, it was held to be cured in ſo ſub- 
ſtantial a fault: and to the ſame purpoſe is Lutw. 1492. 


pany moved for damages to be aſſeſſed occaſione dilationis exe- 
cutionis, on 3 H. 7. c. 10. and that the computation might 
be at the rate ſet on the inquiry for the value of the church, 
during tne time they were kept out by the writ of error, and 
cited Gro. Car. 145, 173. Dyer 77. Sed per curiam, Though 
they are intitled to damages, yet they are not to compute 
them in that manner, For if the writ of error had not been 
brought, they would not have been intitled to the profits, but 
their preſentee, and all the real damage they ſuſtain is the be- 
ing kept out of the 70 I. Let the maſter therefore compute 
legal intereſt for that, 'and add it to the coſts? they ſaid the 
Caſes in Crate were unreaſonable, and had never been conſidered,” 


Eaſter 


Want of an aver · 
ment in a decla- 
ration helped by | 
pleading over, 


The judgment therefore was affirmed. Afterwards the com- 


it * 
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35 Georgii 2 Regis. In B. R. 
15 Robert Lord Raymond, Lord Chief Fuſtice. 
; Sir Francis Page, Kut. 23 Frome 
Sir Edmund Probyn, Kur.  þ Fuftices. 
William Lee, E/; 5 
Sir Philip Yorke, Knt. Attorney General. 


5 Charles Talbot, E/; Solicitor General. 
Dominus Rex ver/us Inhabit. de * Utoxeter in Com- 
TSA Stafford, | py, 

The poor's rate PON great debate, and ſearch of precedents, it ww 

ee de re- I held, that a certiorari would not lie to remove the poor's 

2 Kel. 117, _ rate itſelf, the remedy being to appeal, or by action 

- 97. When a diſtreſs is taken, which will anſwer all the ends of 


3 Juſtice in coming at an unequal rate; whereas if the rate it- 
Self. Cat. 150. ſelf ſhould be required to be ſent up, great inconveniences and 
delays would follow, and a caſe was cited Mich. 10 mn. N. 
gina v. Inhab, de St. Mary the Virgin in Marlborough, where it 


was ſo reſolved. 


. Throgmorton ex dimiſs' Miller verſus Smith & al'. 


ty muſt be given HE leſſor of the plaintiff being an infant, I moved that 
8 49 he might be obliged to name a good plaintiff, who migit 
» BargardyK. B. be anſwerable for coſts, and cited Noke v. Windham, ante, 694 


; . | A d — . father 
r upon ſearching for that rule, it appeared that the 

2 Bur, Rep. 

1177. 8. P. ; 2 Ig 


® In the very ſhort note of the caſe of The King and the Inhabitants of Utnue? 
in 2 Stra. 932. the determination, that in the allowance of rates, the Juſtices 
only minifterially, is not mentioned. It is well known that, in Mr. Ford's MS: 
in which the above determination is mentioned, a great many of the caſe, ” 
Strange are reported at much greater length, and more completely, than * 
author. Mr. Deuglaſs had an opportunity of peruſing Ford's account of this * 
and ſeveral others; but although thoſe who have the pleaſure of knowing Þ's 
know how ready he is to permit his friends to conſult his father's valuable M 
it is much to be wiſhed, that he may ſome time or other make it public for the be. 
neral benefit of the proſeiion. See 3 Doug!. Hiſt, controv. Elect. 143+ note. 
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of the infant entred into a rule to pay coſts : accordingly in 8 


this caſe there was a rule to ſtay proceedings, until ſecurity 
given, and the laſt day of the term the infant's mother entred 
into the rule, 3 


Hayes verſus Warren. | 

RROR of a judgment in C. B. in an action upon the 4mpgrwin - 
F. caſe upon ſeveral promiſſes; and after judgment by de- not lie for a p 
fault, and intire damages, it was objected that the fourth count una ius zt 
was for work and labour done by the plaintiff for the de- the requeſt of . 
fendant, in conſideration whereof he promiſed to pay. And the party, 
it was objected, that this was a paſt conſideration ; and not 4, * 
being laid to be done at the requeſt of the defendant, it could 2 Kel. 127. fl. 
be no conſideration to raiſe an aſſumpſit, and 1 Roll, Abr. II. = 8 
pl. 1. Cro. El. 442, 741. 3 Leon. 91. Dyer 272. were Cited — — 
by Huſſey. . | 


Strange contra, Cited 2 Leon. 111, 225. Raym. 260. Hutt. 84. 
where aſſumpſits have been maintained on a paſt conſideration: 
and though formerly courts were ſtrict, yet now they draw 
nearer to common ſenſe, There was a time when un 
pro bonis et mercimoniis generally, would have been wondered 
at, and Holt uſed to ſay, he was a bold man that firſt ventured 
on them; but now they are every day's experience, and why y 
ſhould not gratitude be a good conſideration ? he further in- 
ſited, that this is not to be taken as a paſt conſideration ; be- 
cauſe the work and promiſe are both laid on the ſame day, and 
the law makes no fractions of a day, and cited Latch 1 50.“ in 
point. He further inſiſted, that upon the whole it appeared 
to be at the requeſt of the defendant, it being laid to be done 
for him, and that the plaintiff proinde deſerved from the defeud- 
ant ſo much, which he has not paid, ad damnum of the plaintiff, 
and cited Latch 112, 274. 


Sed per curiam, It does not appear that this work was for 
the benefit of the defendant, ea, we muſt take it to be a paſt 

conſideration, being laid that poffea he promiſed to pay: If this 

was after a yverdi&, we ſhould think the inferences from the 

words pro and meruit de def” would be material; but the ſta- Theefed ofthe 
tutes of jeofails do not protect judgments by default againſt ob- fatutes of jeo- 

jections that are cured by a verdict at common law, but ſuch I 

4s are remedied after a verdict by the ſtatutes. The judgment fault. 

of CG; B, was reverſed, - : 


* 


Lowfield 


— 


n Eaſter Term · 5 Geo. 2. 


Lowfield verſus Bancroft & a'. Ante, 910. 


| Judgment ar- \ FTER verdict for the plaintiff in an action for a libel, 
libel boy 4 A the judgment was arreſted, becauſe it was not laid that 
de de et concer- the libel was of or concerning the plaintiff, and Cya. Fac, 126, 
_ the plain. was cited. Strange pro quer. . 4 


oth Lampen verſus Hatch. | 
Judgment re- . an action for words, the jury on the writ of inquiry gave 
» 4 1. 10s. damages, and the coſts were taxed at 130. and a 


Fre to recover them. Upon error it was objected, that 
y 21 Fac. 1. c. 16. § 6. if the 7 inquire of the da- 

mages find under 40 5. there ſhall be no more coſts: and it 

was therefore prayed to be reverſed as to the coſts. | 


Strange for the plaintiff in the action inſiſted on account of 
the ſmallneſs of the damages, that the judgment ſhould be re- 
verſed in toto, it being a joint judgment, and not like the caſes 
where ng coſts can be given, and there is a diſtin judgment, 


And the court without any difficulty reverſed the judgment i 


foto. Ante, 188. 808. 


5 Dominus Rex verſus Smith. 
The commit- H E came up from Oxford gaol on a habeas corpus, and ap- 


N peared to be committed for want of ſureties in an action 
che party ii in the vice-chancellor's court of injury and damage to the 
ſent to. value of 1000 J. and by warrant the beadles of the univerſity 
K. B. 133. were required to carr him to priſon. And now on my motion 
he was diſcharged. Firſt, becauſe the warrant was not di 

to any gaoler, but was only generally to carry him to priſon; 

and ſecondly, becauſe it did not appear the vlaintif had made 

any affidavit of a debt, without which the court below could 


not hold to bail. 


Es 1-17 2, Goodtitle verſus Petto. 


On a covenant | $3 ejectment on the demiſe of William Thornton,'a caſe wi 


— _ made for the opinion of the court. That Angelo Burt be. 


aſfection, one ing ſeiſed in fee of the premiſſes in queſtion, in conſideration 


gameain the the love and affection he bore to Are his wife, and for fone 


himſelf a rela- proviſion in caſe ſhe ſhould ſurvive him, and for ſettling the 
tion. premiſſes in the manner after mentioned, 20 June 1702, col. 


natd. K. B. nanted to ſtand ſeiſed to the uſe of him and his wife for lives 
| I 
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Eaſter Term 5 Geo. 2. 935 
lives and the life of the ſurvivor, remainder to the iſſue of 2 Kal. 07 fl. 
their two bodies, remainder to the uſe of ſuch perſon or per- pk, 299. 
ſons as his wife ſhall think fit to diſpoſe to, and for want of 

ſuch diſpoſition, to the uſe of the leſſor of the plaintiff, That 

by indentures of leaſe and releaſe, 13 & 14 1 1724, after 

the death of the covenantor without iſſue, Arne the wife con- 

veyed the premiſſes to her ſiſter Jaan Smallperce and her heirs, 

reciting the power and her intention to difpoſe. That Juan 

by her will gave the premiſſes to the defendant. That the 

leſſor of the plaintiff was the nephew of the covenantor. And 

whether he or the defendant had the right was the queſtion. 


And two points were made in the caſe. 1. Whether any 
uſe can ariſe to the defendant, who is a ſtranger to the con- 
ſideration: and 2. Whether. if the defendant has no title, the 
leſſor can be ſaid to have any, as within the conſideration. 


82 


* F » 8 


As to the firſt point the court were all of opinion, that 
there was no title in the defendant. Had the limitation been 
to the wife in fee, there would have been no doubt but thoſe 
claiming under her would have enjoyed. But as the expreſs 
conſideration is only for the ſupport of the wife, and the ap- 
pointment is not to be for her benefit, but ſhe has a" naked 
power for the benefit of ſtrangers only ; thoſe ſtrangers can 
never claim under ſuch a conſideration, according to the caſe 
of Thomlinſon v. Dighton, Salk. 239. 4 C. 1766 


RF . 


As to the ſecond point, they were all of opinion that the _ 
leſſor of the plaintiff had a title, 1. Becauſe be is named in 
the deed. 2. Becauſe it is ſtated that he was nephew to the 
covenantor. And though the deed does not mention him as 
ſuch, yet being expreſly named, he may aver himſelf within 
the conſideration, according to Mildmay's caſe. 1 Co. 176. 


7 G. 40. 11 Co. 23. Wherefore they gave jud t for the | 
A olaint'f, 3 FTE OO | a 
nade 


Pratt verſus Pratt. At the Rolls, 


HE late Chief Juſtice died leaving ſeveral children, and Beougb Eng- 
1 ſeiſed of Borough Engliſh lands. And having made no / lands tall 
. , n ght into 
vill, it became a point upon the ſtatute of diſtributions, whe- hotchget on the 
ther the youngeſt ſon ſhould bring theſe lands into hotchpot, ſtatute of diftri- 
or was not to be conſidered as an heir at law, who by the — 
ſtatute is to have a diſtributive ſhare without any allowance for 8 
ds by deſcent. * | 


And Sir Joſeph Jekyll ruled, that he ſhould" allow for theſe Zutwyebe m 
lands. For he os the ſtatute only intended to provide for Cree, Hil. 

heir of the family, who is the common law heir, and not 9 — 
one who is only heir by cuſtom in ſome particular places. Talb. 256 


Trinity 


Trinity Term 
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| Robert Lord Raymond; Evid Chi Foie, | | 


' _ Sir Prancis Page, Kut. f 
c | Sir Edmund Probyn, Kut. (auen. 
| William Lee, Eq: Bd e 1 ' 

© Sir Philip Yorke, Kut. Attorney Genug 

Charles Talbot, Eq; Solicitor General. 

tt 
Rucherford ori Scott, a 
th 
ne 
ty — for embeziling the goods of the lip: a 
— cap muſt be And the plaintiff: here making an affidavit that | he was in- th 
N debted to him on a promiſſory note, the court took him from c; 


the Admiralty, and ſent him to the marſhal, For they ſaid the 
cauſe in the Admiralty might as well be followed in an a&ion 
of trover, and they paid no regard to the Admiralty method 
of ſending over a commiſſion to examine foreign witneſſes, 
which was a privilege that I bigs the RT below could 7 
not have in this court. 


ea 
Burry verſus Perry. | : 

ASE for words ſpoken of a houſe-ſmith, per quod he loſt 

the cuſtom of A. B. and C. and damages given. 
22. U ruled. ere ſhould-be un mer coſt E 36 * 
W 


B. agreed to be actionable of themſelves, 


en. 


2 , : nly fue j 
having brought her home, be ſued; in the Admiralty: for Wear 


n 1 1 
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128 a AN 
Read verſus Chapman, ck agg * SINE 
n : — 1820 


Man went out mate; and in the voyage the maſter died, If the mate be- 
and he ſucceeded to the ee yy of the ſhip. And amen nager he 


ty 


wages as mate, and for a further allowance after he became for bis wages se 


ater. And the court granted a prohibition quead the time he 2 Kal. 226, 


was maſter, and refuſed e the time he wa een arme La 
** 0-4 . 1 160. 5 
Dominus Rex verſus Roberts. 2 11 Gs . 6. f 


IHE defendant being a brickla er, was convicted for Convittion 4 

not building party - Nb to the ſtatute. And ame _ 
having brought à certiorari, died before argument. Notwith- party, | 
ſtanding which the court would go on and affirm the con- Se. Caf. 176, 
N.. e INE 7 8 4 F 


Dominus Rex verſus Lowheld. 


N indictment for perjury being removed by certiorari, the What amounts * 
A defendant made up the record, and carried it down gm waging * 

the ſittings, with a di/ringas, and Mr. Attorney's warrant for ym an bal fg 

a tales, There being a ſpecial jury, eleven only appeared. And as to ſave be 
the counſel for the proſecutor would not pray a tales, though amet "meg 

the warrant was given them: and the counſel for the defendant; xe, 

not praying one, the cauſe was made a remanet pro defeftu jurato- pl. 26. 69. 
rum. And upon motion for coſts for not going 1288 trial, 1 KB 
court held, the defendant ſhould pay none, he having done all J 
that was neceſſary to put the proſecutor in a capacity to try the 
cauſe, if he Would. | 1 e att 


% . 
teen 


. Net 


Holt verſus Ward Clarencieux. Ante, 850. 


1 E plaintiff declared, that it was mutually agreed be- An infant may- 
tween the plaintiff and defendant, that bey loud marry di ons coutreÞ. 
at a future day, which is paſt, and that in conſideration of Aich a perſon of 
*ach other's promiſes, each engaged to the other; notwithſtand- full age. 

ing which the defendant did not marry the plaintiff, but had | 
married another, which ſhe lays to her damage of 4000 J. K IJ 


The defendant with leave of the court pleaded double (viz.) Barnard. K. B. 
un afſumpſit, and that the plaintiff at the time of the promiſe * C_ 
Was an infant of fifteen years of age. | e 176. 3 We 


L120 Abr. 574+ 
3 Tr. Atk, 306. Fitzgib, 175, 275: which ſee in Dig. Caf. B. K. 550» 


The a 
| 
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Barnard. K. B. The plaintiff joins iſſue on the non 4 d a verdig 
333» 348, 5. is found for her, with 2000 J. damages. And as to the plea 
1 e e | 
— 3 of infaney demurred, | 
Tahbis cauſe was ſeveral times argued at the bar. 1. By Mr. 
Strange for the plaintiff, and Serjeant Chapple for the defendant, 


| though the defendant would not have the ſame remedy againſt 
A her by action for damages, yet they thought he might have 
This remely ſome remedy, viz. * by ſuit in the eccleſiaſtical court, to com- 
Is taken away by pel a performance, the plaintiff being of the age of conſent; 


26 Geo. 11. c. 


33 intituled an and that would be a ſufficient conſideration. And therefore 


— elf determine in ſuch a.caſe. 


riages. ſect. 23. 12 | | 
- Upon the arguments of the civilians, no inſtance could be 
then, wherein they had compelled the performance of a minors 
contract. And they who argued for the defendant, ſtrongly in- 
ſiſted, that in the caſe of a contract per verba de futuro, (as this 
was) there was no remedy, even againſt a perſon of full agg 
in the ſpiritual court ; but only an admonition. And the 5 
. reaſon why they hold juriſdiction in the caſe of a contract per 
verba de pracſentt is, becauſe that is looked upon amongſt them 


ſolemnization in the face of the church. 


After their arguments it was ſpoke to a fourth time by Mr. 
+ Reeve and Serjeant Eyre. And now this term the Chief Jul- 
tice delivered the reſolution of the court. 


| | b The objection in this caſe is, that the plaintiff not being 
bound equally with the defendant, this is nudum pactum, and 

the defendant cannot be charged in this action. Formerly it 
AToenuter 236. was made a doubt by my Lord t Vaughan, whether any action 
| 2 Barnard, K. B. could be maintained on mutual promiſes to marry ; but that 
ww is now a point not to be diſputed. And as to the preſent caſe, 

we ſhould have had no difficulty in giving judgment for the 

plaintiff, if we could have been ſatisfied by the arguments of 

3 the civilians, that as the plaintiff was of the age of conſent, any 

| remedy, though not by way of action for damages, could be 
B © had againſt her. But ſince they ſeem to have had no precedent 
. in the caſe, we muſt conſider it upon the foot of the common 
law. And upon that the ſingle queſtion is, whether this con- 

N tract, as againſt the plaintiff, was abſolutely void. And we are 
all of opinion, that this contract is not void, but only void- 


* 


—_—_—.. 


+ See his argument in Fitzgib. 278. Lord Herdwicke ſaid it was a very 
ment, and the beſt report in Fitzgibbent' s book, and that Reeve was 
LC. J. C. B. 3 Tr. Ack. Rep. 306. 


When the court inclined ſtrongly with the plaintiff, becauſe 


ker che better appointed an argument by civilians, to ſee what their law would 


to be ipſum matrimonium, and they only decree the formality of a 
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Trinity Term g & Geo. 24 "Wop: 
able at the election of the infant: and as to the perſon of ful)! 
age it abſolutely binds. : 5 

"The contract of EE nne fs e eren in law as different 
from the contracts of all other perſons. In ſome caſes his con- 
tract ſhall bind him; ſuch is the contract of an infant: for ne- 
cellaries, and the law allows him ta make this contract as neceſ- 
ary for his preſeryatiqn : and therefore in ſuch caſe a ſingle 
bill ſhall bind him, though a bond with a penalty ſhall not. 
I Lev. 87. 6 : 


+» 


Were the contract may de for the benefit of the infant, or 


ö to his prejudice ; the law ſo far protects him, as to give him 
| an opportunity to conſider it when be comes of age; and it is | 

good or voidable at his election. Cro. Car. 502. 2 Roll. 24, 9 

5 437. Hob. 69. 1 Brownl. 11. 1 Sid. 41. 1 Feu. 21. 1 Ad. 

x 25. Sir V. 3 164. But though the infant has this pri- 

N vilege, yet the party with whom he contracts has not: he is 

1 bound in all events. And as marriage is now looked upon to 

bh be an advantageous contract, and no diſtinction holds whether. 

p the party ſuing be man or woman, but the true diſtinction is Salk. 2 

5 whether it may be for the benefit of the infant; we think, that 

5 though no expreſs caſe upon a marriage contract can be cited, - 

= yet it falls within the general reaſon of the law with regard to 1 | 

| infants contracts. And no dangerous conſequence can follow : 
from this determination, becauſe our opinion protects the in- 

ſr. fant, even more than if we rule the contract to be abſolutely _ 

if. void, And as to perſons of full age, it leaves them where the 
law leaves them, which grants them no ſuch protection againſt 
being drawn into inconvenient contracts. 

| . , 

* For theſe. reaſons we are all of opinion that the plaintiff 


ought to have her judgment upon the demurrer, 
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Robert Lord Raymond, Lord Chief Fuftice. 
Sir Francis Page, Knut. 
Sir Edmund Probyn, Knut. Juſtices. 
William Lee, E/q; 75 
Sir Philip Yorke, Kut. Attorney General. 
5 Charles Talbot, E/q; Solicitor General. 
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Hayward verſus Newton. 


de ſer aſide for "GE. . cc il 
| : plaintiff as a wine merchant, © You are a rogue, vil. 
| 8 > oh « lain and raſcal, and ſell by ſhort meaſure; and the 
Salk. 647, jury gave twenty ſhillings damages. And though it was thought 


zBarnard.'K-B. 4 hard caſe, yet the court ſaid it had always been denied to ſet 


Verdi not to 2 \ N action was brought for theſe words ſpoken of the 


mw aſide a verdict for ſmallneſs of damages, and therefore denied 
® Sce Caf. it in this caſe. * Duaere tamen why it is not within the reaſon 
gl. cf ſetting aſide a verdict for exceſſive damages, Ante, 425. 


Ex dimiſſ' Lomax verſus Holmden et al. 


* 


Where acceſs is I N ejectment the queſtion on a trial at bar was, whether the 
preſumed, yet le 90 5 


/ evidence may be or was ſon and heir of Caleb Lomax, Eſq; deceaſed, which 
. of the depended on the queſtion of his mother's marriage. An that 
pn bil of being fully proved, and evidence given of the huſband's beine 
begetting chil. <= 8 n cels 
dren. frequently at London, where the mother lived, ſo that 20 4 
CitedinAndreg. : : | 2 4 Mm 
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miſt be preſumed ; the defendants were admitted to give evi- a, Tone 
dence of his inability from a bad habit of body. But their % 
evidence hot going to an impoſſibility, but an improbability 
only; that was not thought ſufficient, and there was  yerdict. 
for the plaintiff. : | | 


% 


| Ball verſus Knight. 
RROR of a judgment given in Briſtol court, after a ver- It is nat a go 

dict for the plaintiff. And on the record it appeared, ay ah —_ 
that ſeven of the panel were ſworn, et quia reſidui eiiiem jur award a tales de, 
non comperuerunt des fecundum conſurtudinem civitatis pracidictae alii circunflaniibus. 
de circumſtantibus per ſervientes ad clavam civitatis pracdictas ac 3 e 26s 
muinytros curiae praeditiae ad hoc electi ad reguiſitionem praefats. 453. 
(quer”) per manaatum curiae hie de nova apponuntur quorum nomina 
in panel'n ultima mentionato affilantur in curia hic ſecundum formam I 
flatuti in hujufmodi caſit editi et proviſi. And then they join with 3 
the others and give the verdict. | | OY 


It was now objected, that this was error, it being a cuſtom 
contrary to law, And 1 Rall. Ar. 503. fl. 15. was cited in 
point. Before the ſtatute Meſim. 2. all trials but in aſſiſes were 
t bat on the venire; and if a full jury did not appear, a decem 
lacs was awarded. Then came the ſtatute im. 2. c. 30. 
and pave a ii privs. All trials are by Hagna charta to be per 
bert, and 7 8 M. 3. c. 32. which appoints tales men to be 
tacen out of ſome of the other panels, ſhews it was deſigned, 
lic parties ſhould have ſome knowledge of them; and that bate- 
ly being a by-ſtander was not ſufficient. A cuſtom to try by fix 
urors 1s void, 1 Roll. Abr. 564. pl. 17. Cro. Car, 259. Here 


f the no caſtom to challenge, and yet 35 H. 8. 4. 5. and 14 Eltz. 

vil. . 9. which give a tales in ſuperior courts, thought that reaſon= F 
d the able, Many more caſes were cited to prove from fimilar in- | -. 
mo ances, that ſuch a cuſtom was illegal. Dau. 53. 1 Keil. | | 
* tbr. 50 3. fl. 11, 13, 14, 564. Pl. 20. Dy. 357+ 1 Kad. Ar. 


558. Dav. 34. b. 1 Sid. 267. Pal. 211. . 8. 2 Il, : 
40. 2 Aud. 152. 


li was further objected, that none but [iberi bomines. could be 
Jurors, whereas theſe ſtanders-by might be aliens, infidels, &c. 
"Mey appear to have been ſworn at the election of the plaint.ff 


bal J. 


her the | 

, which Eeontra it was argued to be a good cuſtom, being for the 
nd that expedition of juſtice, And to the expreſs authority of 1 Roll. 
„den , ( 3. 2. 15. was oppoſed 2 Rell, Abr. 672. R. 1. where 
: gr ah cnired otherwiſe, but with a dubitatur. And as to the ob- 


uon that it is againſt law, it was anſwered, that all cuſtoms 
17 ; are 


Michaelmas Ferm 6 Geo. 2. 

are ſo; the only queſtion is if it be a reaſonable alteration, and 
that it is ſo, is proved from the ſtatutes which have actually 
made this alteration with regard to ſuperior courts. And 1 Rel, 
Fr. 564- pl. 16, 18. Cro, Elz. 894. 1 Mod. 96: Trial 
per pais 69, were cited. And the allowance of a cuſtom to de. 
viſe before the ſtatute Hen. 8. was relied on. 


The court upon the firſt argument ſeemed ſtrongly inclined 
for the cuſtom, But afterwards the city counſel certifyi 
that they neyer have a tales in London, and the court taking no- 
tice that the judgment ſaid to be reverſed for this error in 1 Rel, 
Abr. 563. was in Charles the Firſt's time, and is actually enter- 
ed up; and the dubrtatur in 2 Roll. Ar. 672. was in the time 
of James the Firſt, and that this was not to be diſtinguiſhed 
from the caſe of ſix jurors. They reverſed the judgment. 


Peak verſus Bourne. 


A pprifhclerk HE plaintiff declared in prohibition, that he was ſued in 


may execute the 


Ss the ſpiritual] court for executing the office of deputy 
licence of the pariſh-cicrk without the licence of the ordinary, 4 
ordinary. 5 : 4 
5 On demurrer three points were made: 1. Whether a pariſh, 
clerk be a temporal or a ſpiritual officer; 2. Whether Won 
make a deputy; and 3, Whether the licence of the ordinary 1 
requiſite, | «4 | 


It was argued three ſeveral times upon all the points. But 
the court in giving judgment founded themſelves only upon the 
laſt, agg Rich they held that a licence was not neceſſary, and 
therefore gave judgment for the plaintiff in prohibition. They 
ſaid the canon did not require it, and indeed it would be: 
transſerring the right of appointment to all intents and purpoſe 
to the ordinary : the Inſtitutio juris canonici 22. lays, He may 
be appointed ſolo prefſbytero abſque ſcientia epiſcopi, 2 Roll. Air, 
286, fl. 44. | Nos 


As to the other two points, the court ſtrongly inclined that 
he was a temporal officer as to the right of his office, and that 
he might make a deputy, | 


For the firſt were cited 18 E. 3. 27. 13'Co. 20. 2 Co. 67% 

Pal. 379. Mar. 101, 1 Keb. 286. 2 Batt Arr 285, Nl. 37 

2 Brown 11. I Lev. 75. I Vent. 143. 2 Lev. 18, Salt. 

536. God. 163. Old Bendl. 142. 1 Leon. 94. Fitzb. Arm- 

{ty 40. Hugl's Parſom's Law 275- And when the court wy 
5 > + Je * pre 


N 


258K 


D 
my 
8 


2.8 


tween a judicial an da miniſterial officer, as a pariſh-clerk cer- 


Miichaelmas Term 6 Geo. 2. 


preſſed with their own authority in Townſhend v. Thorpe, ante, 
770. they ſaid it was a haſty opinion, into which they were 
tranſported by the enormity of the caſe. | | 


For the ſecond were eited 1 Rall. Rep. 274. . 845. 
3 Bu. 77. 2 Roll. Rep. 274. 9 &. 48.) That a con- 
He make a deputy: and the common diſtinction is be- 


tainly is. 


Chapman verſus Lamb. 
N trorer for fourteen ſhirts, a night-gown, and cap, a caſe Goods that = 
was made for the opinion of- the court. That the plaintiff Pare) daes | 
arrived at Dover from France, and brought the goods with him chandiſe pay no 
as his own wearing apparel, and not as merchandize, or for ow B. 
ſale; and the defendant ſeized them for non-payment of. duty. 166. 


. 2 Kel. 231. 
pl. 184. See 5 Bur. Rep. p · 2657. 


Ketelbey for the plaintiff inſiſted, that by 13 U 14 Car. 2. 
& 11. § 14. no goods are liable, but ſuch as are imported as 
merchandize, and cited Yaugh. 165. ; 


Reeve contra inſiſted, that the plaintiff is by this one importa- 
tion a merchant within the 12 Car. 2. c. 4. and that the only 
teſt whether goods are imported as merchandize is, whether 
they are ſuch as may betexpoſed to ſale ; at this rate every man 
may import his own wine, or ſilks for all his family. He ſaid 
the attorney general inſiſted to ſpeak to it, ſo the court ordered 
an ulterius concilium, though they inclined ſtrongly for the 
plaintiff, | | 


And this term Mr. Attorney came into court, and ſaid that | 
it being ſtated with negative words, that the goods were not 8 
imported as merchandize, it was too hard for him to maintain; 
but if it had ſtood only upon the words that he did not bring 
them in to ſell, he would have conteſted it. So the plaintiff 
had judgment. : | 


Maud verſus Branthwaite. 
1 defendant being in cuſtody, the plaintiff obtained Prader. 


judgment. And inſtead of charging him in execution, 
whereby he would be intitled to his diſcharge on the * Lords 2 G. a. c. 22. 
act; the plaintiff brought an action of debt upon the judgment, os. 
and charged him in cuſtody. But on application to the court, 
When he had lain two terms after the judgment, the court diſ- 
1 * ph charged 


Certiorai. 
Highways. 
Cat. temp · | 
Hardw. 99s 
Seſſ. Caf. 179. 


Apprentice 
witneſs for 


maſter in N 
Per quod ſervi- Al 


tium amifite 


Ante, 595. 


Michaelmas Term 6 Geo. 2. 


charged him on common bail, ſaying, It was a trick to te 
prive the defendant of the benefit of 2 en law. 


1 Rex vers Inhabitantes de RES n 


N order was made on 7 8 V. 3. c. 29. for the pariſh 

at large to repair the highways, the 64. in the pound 
levied on the inſhip not being ſufficient. And a certiorari be- 
ing moved for, it was objected, that 3 M. & M. c. II. had 
taken it away; to which it was anſwered, that this is an order 
founded on a ſubſequent law. Sed per curiam, T hey muſt both 
be taken together: the rate muſt be made in aid of the-inſhip, 
by virtue of the former law. So a certiorari was denied, 


, 
% 


Lewis verſus Fog. 


At Nt prius in Middleſex, coram Rae Chief Fuſlite. 


I an n ion by the maſter for the defendant's dog's biting 


his apprentice, per quod ſervitium amiſit, the _ * 
lowed the N to be a W 0 


„ => 


_ — „» ‚ «..* 2 


Hilary Term 


6 Georgii 2 Regis. In B. x. 
Robert Lord. Raymond, Lord Chief Fuftice. 
Sir Francis Page, Kut. 
Sir Edmund Probyn, Kat. & Fuftices, 
William Lee E: . 
Sir Philip Yorke, Kut. Attorney General. 
Charles Talbot, E/q; Solicitor General. 


+ © 9 


— * 1 AMS _ _ 


Dominus Rex verſus Davis. 


Habeas corpus was granted (without any affidavit) to Y cer to te- 
remove the defendant from Brecknock gaol to Hereford, 2 22 


to take his trial there on an indictment; purſuant to ,, x,.1;5 
the opinion in Athoe's caſe, ante, 55 3. that the adjacent Engliſb county. 


county has a concurrent juriſdiction by the ſtatute 26 Hen. 8. CRT. 
4. 4. 


- 
. Py _ 


Lambert verſus Branthwaite. 


De BT on bond: on oyer it appeared to be teneri et fir- The ſolvendum 
miter obligari in viginti libris folvendis eidem Richards be 5 1 

2 Lambert, And after verdict pro guer on non «ft fuctum pleaded, feription of ha 
| it was objected that there was no perſon to whom he was ſaid- obliges. 

to be bound, or to whom eidem can refer. 1 Lev. 235- But 

; on the authority of 3 Lev. 21. the judgment was affirmed. x 

ry ran 3 


324 Daminus a 


— 2 
1 o C 4 4 = 
CET Lo ” 
= — 


1 Hilary Term 6 Geo. 2. 


Dominus Rex verſus Moore. 
KI 1013. N indictment for perjury was removed by tertiorari, and 
Court will the defendant paid coſts for not going on to trial: the 


oblige proiecu- proſecutor afterwards moved to quaſh it, which the court re- 


with ns Mb fuſed, unleſs he would ſubmit to pay coſts. Strange pro defen- 
on quaſhing an dente. | TIED r 


indictment. | f | 
See 3 Bur Rep. 
1468. | | . 
Muſgrave verſus Bovey. 
What not a ſpi- Prohibition was granted to a ſuit for theſe words, ſpoken 
2 defama- by one clergyman of another, „ You are an old rogue 
on. 


* 


1 Kel. 101 © and a raſcal, and a contemptible fellow, deſpiſed and hated 
pl. 52,703 © by every body.“ Cumb. 253 | 


pl. 54 


| Oliver "verſus Lawrence. 


* 


No rule ugg Rule to anſwer the matter in an affidavit Was diſcharged 
— of on my motion, becauſe on the affirmation of a quiaker, 
a quaker, and this is a criminal proſecution. Ante, 441, 527, 872. 


Jenys verſus Fawler et al. 
At Guildhall, coram Raymond, Chief Fuſlice. 
The acceptor * an action by the indotſee of a bill of exchange againſt the 


cannot ſet up 


forgery of the acceptor, it was held not to be neceſiary » do prove the 
wm 5 hand of the drawer: and the plaintiff reſted on the prof of 
1209, 


pans the acceptance. The defendant offered to prove it a forged 

daten bill, by calling perſons who were acquaitited with the hand of 

the drawer, and would ſwear they did not believe it to be'his 

hand. But the Chief Juſtice would not admit'this, from tht 

danger to negotiable notes, and becauſe a man might with de- 

3 ſign write contrary to his uſual method. And he ftrongly 

3 ep. inclined, that even actual proof of forgery would not excuſe th: 

defendants againſt their own acceptance, which had gives 

3 credit to the indorſee. Strange pro quer-, Who had 
"Rn OE A Verdict. | | | Ns 


z.. a 


1 Dominus Rex verſus Smith. | 
Excems cap. AR excommumicato capiendo was qualhed' for iricertainty, be- 


ing in cauſa defamationis frve convicii, which laſt is too 
looſe à word. Vide Liit. Dig. Strange pro deſendente. 
Launder 


* 


ker, 


=” 5 


Laundey verſus Cripps. | 
ILL in C. B. againſt an attorney, where the proceedings What a miſcon- . 
B are on a day certain. And after judgment by default, the 3 1 
writ of inquiry was returnable at a general return, and this was Ante, 62. S. P. 
objected on error. Strange contra inſiſted- it was but a miſcon- *<=% 
tinuance, and curefl by 32 H. B. 2. 30. and 4 4m. c. 16. 
and it was ſo determined Rex v. Epiſcopum Miden', ante, 62. 

On the authority of which caſe the judgment was affirmed. 


* . 
4 
1 


Lockyer et al verſus Savage et al'. In Scaccario, 


188 plaintiffs brought a bill as aſſignees of a commiſſion The child- of 
of bankruptcy againſt Verris, to have an account of the freeman of Lon- 
perſonal eſtate which the badkrupt's wife's father died poſſeſſed 4% when of age 


: may in conhde- 
of, he being a freeman of Londen. ration of #'ww 


„ 4 X51 86 N ſent fortune bar 
The defendantsinſiſted, that by articles between the bankrupt dagen pur. 
and Frezman and. his daugltter, previous to the marriage, Ihe had 2 £9. Cal. Abr. 
in conſideration bf 4000 J. advanced by the. father in this flife- 260. 2 * . 
time, releaſed her right to any farther demand out of the per- W. 36. 
ſonal eſtate 3 and that the hg000 /. was · ſettled to the! uſe of the 
bankrupt for life, but if he failed in the world, the truſtees were 
not to pay me produce to Him, but apply it to the ſuparate 


maintenance of the wife and children. 


Upon the hearing two points were ruled, 1. That a child of 
full age might, for 4 conſideration of a preſent advancement, 
bar herſelf of the cuſtomary ſhare. And that it was ſtronger in 
the caſe of a child who had a right, than in the caſe of an in- 
tended wife, which had been allowed. 2 Vern. 665. 2. That The fortune of 
the proviſion for her maintenance in caſe the -huſband failed, 2 wite ea 4 
was good againſt creditors ; it not being a proviſion out of the OS TY 
bankrupt's eſtate, but the ſettlement of her own fortune. Abr. fails, and then 
Equ. Caf. 53. 54+ And though it was objected, that the profits 8 n 
were forfeited by the act which was to veſt the feparate right 

in the wife, viz. bankruptey; and when two rights concur, | 
frtior eft-difpaſitio legis mum hominis: yet the court compared it 
to the caſe of u leaſe, Where che leſſee is reſttained from aign - 
ing without conſent of the leflor, and the affignnetit has A- s 
been held to be void. The bill was diſmiſſed with colts. | 
Strange pro defendente. FCC So] 


Eaſter 


. 


Mandamus. 
2 Barnard. 
EX. B. 235, 


Eaſter Term 
6 cones 2 Regis. In B. 22 | 


N. B. 7 he Lord Raymond dying the laſt vacu- 
tion, there was no Chief Je Fe Fe term. 


Sir Francis Page, Kur. To 45 
i Edmund Probyn, Knt. EE a * 


William Lee, Eq; 


"Sir Philip Yorke, Kut. Attorney General. 
Charles Tal bot, EI Nr b General. 


* 


| 8 All writs were directed to Mr. 1 
_ tice Page, and 107% in bis name. 


” 


Caſe of the Borough i Ge in Wits. 


FFIDAVIT being made, e 
the publick books had refuſed to produce them at the cor- 
porite meeting, to enter the elections of their mem- 

bers; a mandamus was granted to him, to attend Wap 

books at the next corporate n, 


See. a» 


| Eaſter Term 6 Geb. 2. 


* 


Caſe of the Borough of Eveſham. 5 
fer eee F ˙ ORE ts — ͤ— 
I E cuſtom is to give twenty-four hours notice of an elec- Mandan. 
tion: a mandamus was granted to chuſe a capital burgeſs. 
And it was moved on the other fide to fix a,day, or that 
it might be on ſix days notice. But the, court would give no 


directions, ſaying they could not alter the cbnſtitution of the 5 


borough. | 


- 8 FM MA. * 
1 4 * 


1 tra fd © 405 
| Baker verſus Weſtbrooke. 
T was refuſed to let the defendant plead'non , 'and a Plead double. 


£ 1 Y Ws 
% - * 


tender. f 
OY 3% front VE ALS 
4 m2 | \ 2 


aux | Horn verſus Buſne l. 
RR OR 4 brought of a judgment in the Marilſea After affirmance 


court, and error in law aſſigned, and the judgment af- u wit of error 
firmed, Then a writ of errot ceram vobis; which they ggurt f gerſadaas with» 
laid could not be allowed without Jeare, and therefore, > out motion. 


it no ſuperſedras.- - Ante, 690. CORES CORTE 
i: 


* e eee . 2 AAPL —— — 


Macarty verſus Barrow. wo f 


T HE defendant in Jama 128, drew bills on Spain, Bankrupe. 

4 which in March were returned proteſted for non-accept- 2 Barnard. K. B. 
ance; between the drawing and return he became a bank > peg - cu 
rupt: and being ſued to execution as the drawer, he'moved an 2 Kel. 239 —— 
the act 5 Ges, 2. F. 30. to be diſcharged, it being à debt con- pl. 191. 
tracted before his bankruptcy. 8 | 


% 


Strange contra inſiſted, that this cauſe of action aroſe upon 
the non. acceptance and proteſt, which are both neceſſary to e 
werred in order to maintain the action, and the charges thge- hor ages 
of are to be recovered. WW I CEASE 20 "T8 fr! A 

Ae waiving. 35 AIC oa 

Sed per curiam, The principal is the drawing the bills, and S** 3 Wk. 16, 

vcrefore he muſt be diſcharged.” Ruaere tamen. 14 


een © | 
eee. 3 * 
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6 & 7 Georgii 2 Regis. In B. R. 


| Sir Frags Page, 2 Kut. wy eral 
55 al Een _ Kur. | Len, 
eee "ir - PRA Yorle, Kur. Attorney Gera 
e Tharles "TRIO, Ey, r 


. een e Thomes Reyne 1 
Praddice, . was "ruled that. the election in amending, to pay col 
4 * 87 or give an imparlance, was in the defendant, and not in 

=” e and laid wo be * ns as 
: 8 | Domings Rox 5 
| zar Dur, co "fuſed to quaſh. an Zaglih excommunicato capian 
See 2 Kel. 133. t was for dauer or defamation, ſaying that was 
not eee as convicium Was. 
. by fs 1 6 1 8 

5 Vevween the Pariſhes of Lidhey nt Sad in ies 
ors j PON a ſpecial order of ſeſſions it was "ſtated, that 3 
oe . ro, maid was hired for a quarter of a year, and if fie 

Bur. Settl. and her maſter liked one another, ſhe was to continue 


1 1 Og whole: year, and have 31. for her year's wages: that ſhe ſta 
© the year out, and had her 34. And this on debate was bel 


5 to be a ſettlement. . 


"4 "A in 2 
PIE 


8 "IA Ji 60 4 „ 
5 ; 6'& 5 GeoTr2. | 
* Fe 4 
Trinity Tetm 6 & 7 Geol2, - _ 
Pa : l 


|. Gambier verſus Wright, 


out, that William: Wilkinſon being indebted to the plaintiff in C. 2. mere is 
200 ]. for goods ſold and delivered, he ſued out a latitat againſt vo need in ac. 


— 
I 
5 


the marſhal, from whence he was carried by habeas corpus be- again inn im 
fore Mr. J. Denton, a Judge of C. B. who committed him to 4 f. „ 
the Fleet charged with the plaintiff's latitat, and the plaintiff el. 66. 215. 


to eſcape. On Not guilty pleaded, there was a verdict and 7 · 
judgment for the plaimiff. + „ 


Serjeant Hawking for the plaintiff in error argued, that the 
priſoner being in cuſtody of B. R. could not be takeg from 
thence without ſome proceſs in C. B. which ought to be ſet 
out, and without which the Judge had no power to-commit 
him. And if he was there illegally, the warden was in the 
right to let him go. And he cited 1 Roll.” Rep, 217, 276. 
Cre. El. 223. 31 H. 6, 10. Lutw; 1468. Mo. 274. 2 Leon, 
84. 2 Bulft. 62, Cre. El. 877. C Jac. 394. ' Salk. 213, 

700. AIM 


Deniſon contra. In the eaſe of a ſuperior court you will not 
preſume 1 act without juriſdiction, and the as corpus - 
gave it, The plaintiff is a ſtr r to the other's writ, and 
therefore not to be expected to ſet it out: all the precedents 
are in this manner. Lev. Ent. 56. Vide 181, 194. 2 Brown, 
Ent. 13, 14. Rob. Ent, 307. Lill. Ent. 157, 188. Beſides, 
this is but error in proceſs, of which the warden can take na 
advantage. 2 Saund. 100. | 


The court ſtrongly inclined the declaration was well enough, 
but ordered an ulterius; and this term I declining to argue it 
for the warden, the judgment was affirmed of courſe, | 


api” 
t was | 5 

Duckett verſus Martin, 
. ENDING. er to reverſe an ovtlawry: en molly. ppb 206 ben 1. 
* P ceſs, the defendant in error moved to quaſh the writ, be- ror of an out- 
that 3 Cauſe no bail was given, Sed per curiam, That is never done _ . 
if the till the outlawry is reverſed; and then we take bail to appear Caf, temps 
ze the © an original to be brought within two terms, And ſo it was Harde. 136 
e ſtaid done in this caſe, ks | 
s held | Dominus 


KROR of a judgment in C. B. in an action of eſcape Where a prifoa, 
ein d of the Fleet: and the declaration ſet * i eme 


him, by virtue whereof he was | arreſted, and committed to — of eſcaps w 


ſued him to judgment, and then the defendant permitted him 2 Bun? . N 


— 


; ö | 8 q bd FP | | 5 
a g „5 „* A & W ? "1 . 
n * ; A 17 EE 


| Dominus Rex * pie et e Taylor. 


Where thede- * | Nor mation in the nature of a gue e Fn "exercifi 
eee che office of capital burgeſs of Eveſbam, and charging an 

| es an ULUTPA- . 

Hun for-part of uſurpation from 20 Auguſt to the firſt day of Hilary em 
Abe time only, The defendant confeſſes an uſurpation from 20 4uguſt: to 29 


| 91s 2 and from thence inſiſts on an election. The pro- 


hs 1475 ſecutor replies as to the election. And an the trial à ſpecial 


d. B. K. verdict is found; and as to the time confeſſed, he enters up 
= of A * according to the opinion given in the mayor 
* 8 of Penryn's Lale, ante, 582. and the words of 9 Aan. c. 20. 
| | 5. which warrant ſuch a judgment, where the defendant i is 
89 9 6 guilty of an r 


"The. defendant moved chat all the er eb, bh that of 2 
capiatur pro ine might be expunged; which, the court ordered 
to be done, as the proper puniſhment for his acting before duly 
elected. But ſaid it would be hard that a ſubſequent good elec- 
tion ſhould. be done away, as it would be by this judgment, 

. They diſtinguiſhed it from Pender's cafe above, where he was 
uilty of an een during all the time arge in the in- 

mation. 8 


Horne verſus Nan 
|; 4 "age Guildhall coram Page 7. 
Where a con- | NE not the proper officer ſeized brandy going ooh 2 


| . F permit, and carried it to the King's mme. and on 
js concluſive, information in the Exchequer it was condemned. | 
and where not. 821 e de 
In trover Page J. held, that if a proper officer had ſeized, 
he would not examine the property in this action, | for the 
owner ought to claim in the Exchequer. - But he conſidered 
| this as a ſeizure by a ſtranger, the defendant being a tideſman, 
ji. | who could not enter a houſe without a writ of aſſiſtance and a 
peace officer, the words of his warrant being ſo reſtrained; 
and becauſe this was not rightly in the King's warehoufe, he 
directed the jury pre quer*. The jury found pro alk for bran- 
a. and calks. ' 
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Michaelmas Term Megs, 


7 Georgii 2 Regis In B. R. 


This term Sir Philip Yorke was made Chief Fuſe Bur, Dec. on 
tice, and created a Peer, by the title of Baron © 1975 
Hardwicke of Hatten in the _— of 
Glouceſter. 


Sir Francis Page, Nut. : 
Sir Edmund Probyn, Kur. Juſtices, 
William Lee, Eq; 5 
Charles Talbot, E/q; Solicitor General. 


Dominus Rex ver/us Jacomb. 


HE court held thine a gui tam information is not to be Ni tom nat 
quaſhable. 
quaſhed on motion. | | 2 Barnard, K. u. 
" {IA A F4 31 10 | "7 * 
Barfoot verfus Reynolds et al". | : 75 by 


How the ſervant 
18 aſſault and battery againſt Reynolds and is to jultify an. 
ood, Reynolds pleaded non aſſault and Wiftwood wo pt; — | 
. pleaded, — he was 1 3 to Reynolds the other defendant, mater. 
and that the plaintiff having aſſaulted his maſter in his pre- 11 H. C 16. 
ſence, he, in "defenſe of his maſter, ſtruck the plaintiff, And zwa zt 
on demurrer the plea was held ill, for the aſſault on the maſ- $46. 4 
ter might be over, and the ſervant cannot ſtrike by way of $"< fl. Caf. 2 
ſexenge, but i _ order to ty an injury; and the right t 2 Barnard-K.B. 


27. 
re Stel. 134 


ph 1. 


nterpoſed, prout ei bene licuit. 


Ee 
N 9 55 
»t 4-4 4 44 
- 


- *7 . 8 * 


Aa Cone verſus Barry. 
. EBT upon a bond ; che defendan t pleaded payment be. 
under a ſcilicet fore the day. And it being found for the plaintiff, the 


_ * 1 —— a — * Ie 

* Aer = a wa - — 3 N 2 

* a j * * ot” Wo + aac as v3 "YI 
BY „ 


court inclined to award a repleader, according to the caſe of 

Ante, 622. NHerril v. Focelyn, Frm. 12 Ann. But it being obſerved at an- 

x a other day, that the time of payment was only alleged under 2 

, ſeilicer, the court held it a good plea on the act for amend- 

"0 ol mant of che law, as a payment before exhibiting: the bill; 

| And then the iſſue joined was material. And the plaintiff had 
1 | . judgment. | | 8 


oy. Bates verſus Pettipher. 


How the forty HE defendant lived at lun, and not having four- 
a teen days notice of trial, moved to ſet aſide the verdict, 
to be computed upon an affidavit that it meaſured 42 miles from Landon, and 
5 notice of paid for ſo many poſt. | 

lal. 

2 Barnard. K. B. | e 


235. On the part of the plaintiff it was ſworn, that it was com- 
Fol. 1216. S. P. puted to be but 33 miles. Et per curiam, We muſt go by the 

uſual computation; our rule was ancienter than theſe poſt 
miles, and conſequently reſpected the computation, before the 
erection of poſt miles. It was therefore held that the notice 
was good. | | 73 | 
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Amenimentat. AFTER 2 ſpecial demurrer, and joinder, and argument, 
ter ſpecial de- the plaintiff had leave to amend by the bill upon the 


122 r And this was granted upon debate. 995 [ 
4 N. B. | . . if 
1 15 0 
uy: 16 wp Warriner verſus Giles. 0 

1 - 4 * 0 
Lewe given to AFTER the fire of London, pawer was given to the city , 
ARES to ſet out the puhlick markets, which. was done in 3 " 


very accurate manner, and entered in their books, An ejet- 
ment was brought by the leſſee of one of the markets, where 
in che boundaries were in queſtion. .. And it was __— 


gs ut6 entered. 
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Michaelmhas Term 5 Geo, 2a 


behalf of the plaintiff, to have liberty to inſpe& the bocks, and 
take copies; Which was granted. And the court compared 
it to the caſe of court rolls, which are not conſidered as the 

evidence of the lord, but in the nature of publick W for 

the baut * the tenant as Nn * anda | 


* 
, , : 7 7. 1 
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| Dales Rex 5 Tt, 


RD E R upon the father to maintain the lun wife, af - Father not 
ter a divorce menſa et toro for adultery, was quaſhed on ew to maln · 


ad 
$ 


the authority of the King and Munden, Trin. 5 Geb. 1. (ante, — INE 
190.) ſhe not RR a natural 1 of 1. ly "7 255 Reym. 
| 80 8 Caſ. 230. 
2.3397 BA — R>, 
Smith * Smith. Ar Nik privs. 1 829, 364 


HE plaintiffs inteſtate lodged at the dfendant's beak A parol gift, 
and had furniture and plate there, and was proved to without ſome 
have ſaid, that whatever he brought into thoſe lodgings he ne- will ao 3 
ver e to take away, but gave directly to the defendant's property., 
wife. And now in trover for the goods which were there at the 
inteſtate s death, it was ruled, that a parol gift, without ſome 
act of delivery, would not alter the property, and that ſuch an 
act was 2 to eſtabliſh a donatio cauſa mortis. ' Upon this 
opinion it came to the queſtion, whether there was any delivery. | 
And to prove one, the defendant ſhewed that the inteſtate, 
when he went out of town, uſed to leave the key of his rooms 
with the defendant: and that was inſiſted to be ſuch a mixed 
poſſeſſion, and that the law will adjudge the poſſeſſion to be in 
him who has the right. And the en Wnt Nc and 
hs] jury found for the Cefandant. 5 Wt, 


"Thomas et al! verſus Biſhop. 


HE plaintiffs were indorſees of a bill wing: drawin Afton lie a 

from Scotland upon the defendant, in theſe words, © At — 

* thirty days ſight pay to J. S. or order 200 J. valued received of him and ae. 1 
* of him, and place the ſame to account of the York Build- cartel genere, 


k the Or- 
5 2 as per advice from Charles Afildmay. To m—_ 
1. 2 g Biſhop, caſhier of the York Buildings Company, 2 


n the 


e city N der —— in Wixchefter- aut, London. Accepted 13 Tune % 

in + WY ©1732: ger . N * A 
ejec | 3 ti Th T7 4 : | e * 125 | Kells + 
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Michaelmas Term 7: Geo. 2. 
\ This bill not heing ; paid, an action was brought againſt the 
defendant upon his acceptance, And the defendant: proved, 
that the letter of advice was addreſſed to the company; and 
that the; bill being brought to their houſe, he was ordered to 
accept it, which he did in the ſame manner as he had ae- 


cepted other bills. But Mr. J. Page, who tried the cauſe, di- 


A #? 


rected the jury to find for the plaintiff, which they did accord. 
ingly. 04 + 891 8 Net t vv | 


We And now upon motion for z new trial, the court held, that, 
a the direction was right. For the bill on the face of it imports to 


be drawn upon the defendant, and. it is aacepied by him gene- 


5 "> and not as ſervant. to the company, to whoſe account he 
Py ef 


o right to charge it till actual payment by himſelf, And 


this being an action by an indorſee, it would be of dangerous 


c conſequence to trade, to admit of evidence ariſing from extrin- 


fic circumſtances, as the letter of advice. And they ſaid, this 


differed widely from the caſe of ' x bill addreſſed to the maſtg, 
: and under- wrote by the ſervant; where undoubtedly: the ſer- 


ſider thoſe cigcumſtances, The plaintiffa had heir judgment. 


* if 


$i >? 


The ſpiritual * 


vant would not be liable, but his acceptance would be ton- 


ſidered as the act of his maſter. A bill of eg is a con- 


tract by the cuſtom of merchants, and the whole of that con- 
tract muſt appear in writing. Now here is nothing in wri 
to bind the company, nor can any action bo mainta 


againſt them upon the bill: for the additiow of caſhier to the 


defendant's name is only to denote the perſon with more cer 
tainty, and the 2ork Buildings houſe is , only to inform the or- 
der, where the drawee is to be found; and the direction whoſe 
account to place it to, is for the uſe of the drawee only. And 


they compared it to the caſe in Curth. . 2 Han. 30% where 


a bill was drawn payable to Price, for the uſt of „and 
held that the legal property was in Price, which is ſtronget 
than the preſent caſe. They ſaid it might be otherwiſe if the 
action had been by J. S. who was privy to the tranſaction, and 
it had appeared he tendered. the bill as a bill on the com- 
pany. But this plaintiff being a ſtranger, they could not con- 
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court unf award Cufors, and left the reſidue of his perſonal eſtate to- his 


a commiſſion of 


apptaiſementbe= youngeſt ſon Edward, The executors renounced, and the re- 
fore granting ad ſiduary legatee moved for a mandamus, to be admitted to prove 


miniſtration wi 


mon the will, and have adminiſtration wich the will annexed. And 


a rule was made to ſhew cauſe. At the day it was infiſted 
AAk 4 . 3 N 1 1 


NN Kynaftor, Ela made his will, and two perſons exe- 


1 n W 1 D 


S = XA 7 7H rt m 


2 by 2 e hy * 3 

* * 3 ö 
- ol . > 

* 3 A 


; on, that this caſe differet from Lo Lindonderry's, Hil. 3 Geo. 

| ante, 857. Where the commilſon of appraiſement was fet up 

againft the immediate grant of à probate, which the ſtature — 
? 21 H. 8. 4. 5. requires ſhall be without any fruſtatory delay. © 
5 And the Cady hs no election there; whereas in the preſent 2 Barnard. K:B, 


caſe he is not bound to grant the adminiſtration to the reſiduary 337, i 
legatee, none of the ſtatutes mentioning him; on the contrary pl. 118. 
the 21 H. 8. c. 5. which takes notice of the renunciation of 3c. Abr. 535. 
executors, leaves the matter to the election of the ordifiary, 

And of this opinion was the court, who ſaid, if the commiſ- 

fion of appraiſement was a gravamen, it would be proper matter 

of appeal; but they could not break into the praktiee of the 

court below. And Lord Hardwicke mentioned a caſe in Chan- 

cery before Lord Macclesfield, between Wheeler and the Arch- 

biſhop of Canterbury, where, it was held that theſe ſort of admi- 

niſtrations are not within the ſtatute of diſtributions, which 

brings it to Smith's caſe, Hil. 4 Geo. 2. (ante, 8924) where a 
* mandamus to grant. adminiſtration durante minori actate of ann 
executor, to the father of the executor, was refuſed; becauſe | 
there was no law obliging the ſpiritual court ſo to do. The 22 | 
rule for a mandamus was diſcharged.. Strange pro Kynaſton, ' © -4 


- 


TN an action for a falſe return to a mandamus, the queſtion Cadem in 
was, whether the office of regiſter to the archdeagon had prema r. 

n uſually granted for three lives. And in order to prove the not to be given 

ulage, it was offered to be given. in evidence, that other arch- in evidence. 

deacons in the ſame dioceſe had made grants for three lives, 3 

the plaintiff's grant was. But the Chief Juſtice refuſed to 

admit this evidence; and compared it to the caſe of cuſtoma e 

manors, where the cuſtoms of other manors are a, CB, me 

except in the north of England, where they are conſidered as Ante, 666. 

border laws, and an evidence of the law of the county. u 


| Darby verſus Wilkins. 4Aw ck,” 
Bond was conditioned: to pay 1004. by ſeveral! inſtal- Money due by 


ments; and the firſt payment not being made, the bond — Rs 
j Was put in ſuit, The defendant before judgment moved to bri ins bu not. 


in the firſt payment with intereſt and coſts; which the plaintiff fay the plain 
vas willing to accept, but inſiſted, chat as the bond was for- fades 
feited, he had a right to ſign his judgment; and ſubmitted to 9 Mod. 56, 
de bound by rule, not to take execution for more than was at 57- 8. F. 
preſent due, till another payment ſhould accrug. The defends Wit. Ka 
aut on the other hand i „ c. 16. he was at B. K. Lo- 
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liberty to bring in the money at any time pending the action. 
Sed per curiam, That plainly relates to the caſe of bringing in 
3 all the money reſeryed by the condition, becauſe. it ſays the 
| Ante, $14 bond ſhall be abſolutely diſcharged. However within the equity 
1 of that ſtatute it has been allowed to bring in the money due on 
the jinſtalments. But then it is reaſonable, we ſhould take care 
not to prejudice the plaintiff, who will have a legal advantage 
by ſigning judgment. Therefore let him ſign his judgment, 
but not to take out execution, until the payments become due. 


: N. B. Mich. 11 Geo. 2. Lucas 9. London, Held, paying al. 
tie paſt inſtalments with intereſt and cofts, ſufficient ; and mu- 
e not yet due, ordered out of court to the party who brought 


. Te , | 

1 | Gore verſus Gore. | 
What a good A "Caſe was ſent from Chancery to the King's Bench, where-, 
= ”w in it was ſtated, that William Gore being ſeiſed in fee, de- 
2 P. Will. Rep. Viſed to truſtees and their heirs, to the uſe of the truſtees for 


= 28. Foo years, to raiſe younger childrens fortunes and pay debts, 
= «pang. and — the e that eſtate, then to the t and 
56e 5 Vin. Abr. every other ſon of Thomas Gore, the deviſor's eldeſt ſon, in tail 
$70. pl- — mg male, remainder to Edward Gore his ſecond, ſon (and in being) in 
406, 407, pl. 9, tail male, with remainders over. That at the death of the deviſor, 
11. © Thomas Gore had no ſon, but ſince his deceaſe the defendant 

9 Mod-4- r, Was born. And upon this the queſtion was, whether the firſt 
"+. en ſon of Thomas Gore could take this eſtate by way of executory 
a deviſe; for it was agreed, it could not enure to him by way of 
contingent remainder, there being no eſtate of freehold to ſup- 


: * 


port it. 


For the argu- This case was argued in Chief Juſtice Pratt's time at hi 

ment of all the chamber before him and the three Judges. And they certified 

council, ſee 2 2 Mn "a 

2 Kel. 254. their opinions to Lord-Aacclesfield, that it was not a good exe- 

| pl. 203. cutory deviſe, becauſe it might ſubſiſt forty weeks after the 
death of Thomas Gore, and they were not for going a day far- 

ther than a life in being. | 


The Chancellor not being ſatisfied with this opinion, r- 
fuſed to decree | accordingly: And he being ſucceeded by 
Lord King, the caſe was ſent back to B. R. And now they were 
unanimouſly of opinion, that it was a good executory | 
and that a convenient time after the life was to be allowed, 
according to the caſe of Lloyd v. Cary in Show. Parl. Gif. 
And this neceſſarily being to ariſe within nine months after the 
death of Thomas, . was no danger of a perpetuity. And 
this being certified, the cauſe was ſet down before Lord Tall 
aſter Trinity term 1734, who declared his agreement in opinion 
with the laſt certificate, and made his decree accordingly. 
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Philip Lord Hardwicke, Lord Chief Juſtice. 
Di, Edmund Probyn, Kur. Cf ufticer, \ | 
William Lee, Eq; wh I Yee 
| John Willes, Eſq; Attorney General. 

Dudley Ryder, E/q; Solicitor General. 
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" wi Deſbordes verſus Horſey. 


HE condition of a bond was for the payment of '500/, Upon cht 
I © at ſuch a day, being the ſame ſum mentioned in cer- bonds bali 
+ tain indentures of ſuch a date. And error being brought, r fu. 0n 
the plaintiff in error would have been excuſed from giving bail, 23arnard. K. B. 
becauſe the words of 3 Fac. I. c. 8. are, bonds for payment of 35. 
money only, whereas this was rather a bond for performance of 2 2 
covenants. But the court held, that bail ought to be given; 2 K:1. 181. 
for che material part of the condition was the payment of 500 J. N- 247+ 
and the other words were only added to ſhew they were not 
diſtin debts, but only different ſecurities for the fame. 


Ante, 476. 
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Jefferies verſus Dyſon. At Guildhall, 


Where judg- IN treſpaſs for meſue profits, the plaintiff offered à recover 
ment 2 1 in ejectment againſt the caſual ejector, upon which no writ 
| * 0 "= ag of poſſeſſion had iſſued. And when the defendant would have 


may be gone into gone into the title, inſiſted that he was eſtop d by the judg- 


2 1 


in An ment. But the Chief Juſtice held, that it would have 
Seez Bur. Rep, been an eſtoppel, if the preſent defendant had been made a de- 
665. fendant in the ejectment, and the verdict againſt him: yet this 
8 judgment, to which he was no party or privy, could be none; 
and therefore admitted the defendant to controvert the title. 
n a Law verſus Law. | 
| Cannot with- EBT upon a bond conditioned for payment of money at 
5 50 yoo a future day. The defendant pleaded payment at the 


order to pleal day: and before the plaintiff replied, moved to withdraw this 
the general iffue. plea, and plead the ſtatute of 5 E. 6. c. 16. againſt the ſale of 
ee K. B. offices. Sed per curiam, That is never done, but in order to 
2 Kel. 181. plead the general iſſue; not to ſubſtitute one ſpecial plea in the 
pl: 143. room of another, So the motion was denied. Hide Trin. 
| 5 Geo, 2, (ante, 906. Meard v. Philips) where the general iſſue 

was waived, and leave given to plead double. 


| Clews verſus Bathurſt, At Niſi prius in Midd. 


| 3 CTION for maliciouſly procuring the plaintiffs wife to 
3 nar A exhibit articles of the — W . and for living 
eee with her in adultery, The plaintiff proved a marriage, by the 
Caf, ar cl parſon and a woman, and alſo the conſummation. To en- 

| Hardwi 11. counter which, the defendant produced a ſentence of the con- 
ſiſtory court of London in à cauſe of jactitation of marriage 

brought by the woman againſt the. plaintiff, wherein ſhe was 

declared free from all contract, and perpetual ſilence impoſed 

upon the plaintiff. Which ſentence was pronounced ſince 

iſlue joined in this cauſe. And the Chief Juſtice ruled this to 

be concluſive evidence, till reverſed by appeal. And the plain- 

tiff was called. And a fe days afterwards at Guildhall, in an - 
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the lady, who pleaded now a/impſie. When the plaintiff ba 
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Dacoſta and Villa Real. 


X17 HICH was an action upen a contract of martiage ci in . 
per verba de futuro, brought by the gentleman againſt ?. 145: — 

opened his cafe, the defendant offered in evidence 4 ſentence 

of the ſpiritual court in a cauſe of contract, where the Judge 

had pronounced againſt the ſuit for a ſolemnization in the 

face of the church, and declared Mrs. Villa Real free from all 

contract. And the Chief Juſtice held this to be proper and 

concluſive evidence on non aſſumpſit; that it was à cauſe within 

their juriſdiction, though the contract was per verba' de fururs, 

and though the ſuit there is diverſo intuitu, being for a ſpeci- 

fick performance, as far as admonition will go, and this for 

damages, Vet Contract or No contract is the point in iſſue M. 11 0. 2. in 


3 * . ; ," & 1 - 1 . B. Prudam 
in both. And the Rane 80 nat. | v. Phillips, the 


#5 1 Cbief Fuſtice 

The caſes cited were, Salk. 437, 290. 6 Md. 155. Carth. ad ſen- 
225. 7 Ed. 2. 223. 2 Lev. 15. 4 Co: Buntori's Caſe ; and 7 e e 
Burroughs v. Femino in Canc (ante 733.) and Hatfield v. "Hats receiver evidence 
fell in the Houſe of Lords in 1725, where on an appeal from of ow or col- 
Ireland the caſe was, that a woman brought a bill againſt her 1 . 0. 
ſuppoſed huſband's fon by a former wife: he inſiſted the ne- See St. Tri. xi, 
ver was married to his father, but to one Porter, whoſe mar- 221,224, 237, 
riage with her was proved, and a releaſe from him. She 
upoa this ſued Porter in the ſpiritual court in a jactitation 
cauſe, and obtained ſentence againſt him, and then made that 
her caſe in Chancery, where it was held to be concluſive evi- 
dence, And the opinion was affirmed here upon appeal. 
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Morſe verſus Roach et al. In Canc!. 


| | 4 | 

EFORE the year 1718, the method was to deliver- out Spiritual court 

a will of land to be proved at trials, or on commiſſions, wan egg cove” 

upon ſecurity. © Since that, the regiſters have refuſed to deliver land on ſecurity 
out the will, but inſiſt upon being paid for attending with it; 
and where it was wanted at à diſtance, their demands run 
very high. In this cauſe an order was made (upon producing 
three precedents) that it ſhould be delivered out on ſecurity: 
it being a bill brought by creditors and legatees, who were 


o 


not likely to ſuppreſs it. 8 . 


— 
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341. 


Conſtruction 
upon a power to 
make leaſes, 


2 Barnard. K. B. gleſcy for lands in the county of Meath, and u 


verdict. 5 


fee of the premiſſes in queſtion, and being 


Jointure ; and if affected thereby, he appoints other a t 
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RROR of a judgment in B. R. in Jreland in an eje@. 
ment there brought on the demiſe of Arthur Earl of 4r. 

| "4 Not guilty 
pleaded a trial_at bar is had, and the jury this. ſpecial 


That 13 May 1701, James late Earl of Angles was ſeiſed.in 
o ſeiſed, he, on 
14 May 1701, made his will in writing, whereby he deviſed 
all his lands in Ireland to Fobn Lord Haverſham, Arthur Anneſly 
his brother, and Mr. J. Ceate, and their heirs, in truſt for 
payment of his debts, and after payment thereof, then in truſt 
for Arthur Anneſtey for life, and after his deceaſe in truſt for and 
to the uſe of his firſt and every other ſon in tail male, and 


for want of ſuch iſſue then in truſt for Richard Lord Altham 


his uncle for life, remainder to his firſt and every other ſon in 
tail male ; and for want of ſuch iſſue then .in truſt for and to 


the uſe of Charles Anneſiey his uncle for life, remainder to his 


firſt and other ſons in tail male; remainder to his own right 
heirs. Then he appoints the truſtees, towards raiſing money 
to pay debts, to let the premiſſes for 31 years in poſſeſſion and 
reverſion, reſerving the beſt yearly rent; and that after pay - 
ment of his debts, whoever ſhould become ſeiſed of the pre- 
miſſes by virtue of his will, might make a 31 years leaſe, re- 
ſerving the beſt yearly rent. Then they find, that Richard 
Lord Altham died in the life-time of the deviſor, who, 23 Me- 
vember 1701, made a codicil, wherein he recites his will, and 


a a deſign to alter ſome parts thereof, and that the codicil ſhall 


be taken as part of his will; and declares he does not intend ta 


alter his will, except in the particulars expreſſed, but the ſame 
ſhould remain in all other reſpects. Then he deviſes his lands 
in England and Wales to the former truſtees, for payment of 


debts, and afterwards to the uſe of Arthur Anneſley for life, 
remainder to his firſt and other ſons in tail male, the remainder 
to go to ſuch perſons, and with ſuch powers, as by my will are 
deviſed, And as to his lands in the county of Meath, he de- 
viſes them to Arthur Lord Aitham for life, and after his deceaſe 
to his firſt and other ſons in tail male, remainder to the daygh- 
ters of Lord Aitham, and far want of any iſſue, to his brother 
Anneſley for life, remainder to his firſt and other ſons in tail 
male, and for want of ſuch iſſue, the remainder to go to the ſame 
perſons, and with and under the fame powers, as my ſaid other glate 
deviſed to him 'as 9 is appointed to go. He further ap- 
points, that Lord Altham ſhoùld enjoy free from his Counteſs' 
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de a ſatisfaction. And then having republiſhed his will, he 
died 18 January 1701. That upon his death Arthur Lord A 
tham, the ſon of Richard in the will named, entered and was 
ſeiſed, prout lex poſtulat, and being ſo ſeiſed, 27 Auguft 1708. 
by indenture demiſed the premiſſes to Andrew Caldwell for thirty 
one years at 691. per annum, which was the beſt yearly rent 
that could be got; that Caldwell entered and was poſſeſſed, and 
1 December, 1727, Arthur Lord Altham died without iſſue, and , 
that the leſſor of the plaintiff is the perſon called Arthur Anneſley. 4 
in the will and codicil, and_that he entered and made the 

leaſe to the plaintiff, who entered and was poſſeſſed, till 

ejected by the defendant. But whether by the will and co- 

dicil Arthur Lord Altham had power to make the leaſe for 
thirty-one years to Continue in force after his death, is the 

doubt of the jury, on which they pray the advice of the court. 

And if he had fuch power, they find for the defendant; if not, 

for the plaintiff, „ apt" 146588 


After ſeveral arguments in Ireland the court was of opinion, 
that Lord Atham had power to make the leaſe to continue af 
ter his death, and conſequently gave judgment for the defend - 
ant, And error being brought in B. R. in England, the ge- 
neral errors are aſſigned, and in nullo eft erratum pleaded. '' - 


Pazakerlry pro quer in errore argued that Lord Aham being a 
bare tenant for life could make no ſuch leaſe, without expreſs 7 
words giving him ſuch a power. And that the court was not 
to conſider the reaſonableneſs of the power, but whether in | 
fact it is given to him. However this might be upon the will ; 
where the power 1s generally given to all who ſhall become 
ſeiſed; yet this muſt be conſidered upon the codicil, in which 
he makes an end of the proviſion he intended for Lord Atham 
and his iſſue male and female, and goes on to limit the eſtate 
to other branches, before he makes any mention of the power. 
ben he takes notice of it, it is by adding it to the laſt 
remainder, | e 


; 


2 . JJ „„ o ⁊ ↄ 


As it ſtood upon the will, he made his brother the firſt taker 
and therefore might think proper to give him the power ; but 
he might not care to intruſt it with Lord Altham, when by the 
codicil he puts his own brother behind him: and the changing 
lis place, by making him the firſt taker, was a ſufficient bene- 
bt, without addition of the power, 1 al e . 


* 


That theſe powers are to be conſtrued ſtrictly, being clogs 
upon the remainder-men, and finally upon the right heirs of 


tie deviſor, He therefore contended that the leaſe fell with | ; 
Lord Alam, wha died in Decembsr 1727, by which the eſtate . 
| came 
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came Clear to the leflor of che plaintifi, and that the judgment 
againſt him was erroneous, and ought to be reverſed, = 
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The queſtion. upon which this is to turn, is ſtated in the con. 
cluſion of the ſpecial verdict, and is, whether the leaſe for 
thirty-one years made Arthur Lord Altham, reſerving the beſt 


improved rent that be got, has in law any continuance 


after his death. 


\. And this depends upon the conſtruction of the will and co. 
dicil, together, by which I ſhall inſiſt, firſt, that it appears to 
be the intent of the deviſor, to give him a power to make 
" ſuch leaſe. And ſecondly, that he has uſed words proper far 
that purpoſe, | tr 1 55 


On che one hand I admit, that b as tenant for life he 
could have no ſuch power, but we look for it in the wil 
or codicil. And on the other hand it muſt be admitted to me, 
that they both make but one will, and ſo the deviſor has de- 
clared. | q 805 


By the will (which takes in all the Iriſb eſtate) the deviſot 
limits the premiſſes, after payment of debts, to his brother 
' Arthur for life, remainder to his ſons in tail male, remainder 
to Richard Lord Altham (the father of him who made the leak) 
for life, with remainder to his iſſue male, and for want df 
ſuch iſſue to his uncle Charles Anneſley for life, and after hs 
deceaſe to his ſons in tail male, remainder to the right heirs of 
the deviſor. And then come the words of the power, that 
whoever ſhould become ſeiſed of the premiſſes, might make : 
thirty-one years leaſe, reſerving the beſt improved rent 


As it ſtands therefore upon the will, it is plain he intend- 
ed to exclude no one who ſhould be ſeiſed from this power d 
making leaſes, but gives - it as well to the tenants for life 3 
weir iſſue in tail. And it is not a power perſonal to the de- 
viſees named, but a power that is to run with the land, in 
5 hands ſoever it ſhould come. Thus it ſtands upon thx 


. Conſider what alteration is made by the codicil; By that it i 
| plain he intended a benefit to Lord Altham, and not to abridge 
| his power. For whereas by the will he could take only in 

remainder after the life eſtate of the preſent Earl, and the 
extinction of an eſtate in tail male in his iſſue: he now m2 
im the firſt taker of this part of the /riþþ eſtate, andere 
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the ſame te him in poſlefion 


the payment of debts, 40 which it was ſubjedt. by mne wil 
and appoints ſatisfaction to be made out of his other eftate, if 
his lady's jointure ſhould affect this. He likewiſe gies this 
eſtate to the iſſue female of Lord Aubam, which is more than 
he did even for his own brother, or any body elſe. From all 
which it is natural to imagine, he did not igtend to extin- 
| ih his; PAM as to the firſt deviſees and their iſſue, and 
ſave it only in Charles Aunęſſey his uncle, who can claim only 
under a remote remainder, 4 dr 


hes: ace 
And to ſupport ſuch a conſtruction, one would be led to 
expect an expreſs extinguiſhment of the power. But of this 
there is no pretence. All that is contended for is, that he has 
omitted it in the firſt part of the clauſe, which. deviſes it to 
Lord Atham and his iſſue and to the preſent Earl and his iſſue 
male; and has introduced it only at laſt, here he refers for 
the ſubſequent remainders to what is contained in his will, 
which perſons are to take the eſtate with and under te ho- 
ers in the will. But as this is very unnatural and abſurd, ſo 
it is directly contrary to the words, and the legal and natural 
conſtruction of them. He introduces the codicil, with de- 
claring that his will ſhall ſtand in all particulars, not altered 
by the codicil, He ratifies and confirms the unaltered parts, 
and republiſhes his will, ſubje& only to the alterations. 80 
that as he only tranſpoſes the place of Lord Abam, and makes 
him to take in poſſeſſion inſtead of remainder, I apprehend the 
power would have ſubſiſted in him, if there had been no nos 
tice taken of it in the codicil. For otherwiſe his will does 
not ſtand as to all the particulars unaltered by the codicil. But 
ſo far is he from deſigning to take away the power, that he 
takes notice of it in every part of the codicil, and even extends 
It to lands that were not comprized in his will, which are the 
lands in England and Wales, Thoſe he limits to the preſent 
Earl and his iſſue, and for want thereof, the remainder ta go to 
# ſuch perſans, and with fa pawers, as are mentianed in his will. 
le adds the ſame words to the deviſe of the Kildare eſtate, and 
likewiſe to the deviſe of the premiſſeꝶ in queſtion 


The plain meaning of the words is this, 


* Whereas by the will I have appointed 4. to take before 
* B, I now appoint B. to take before A. with remainder to 
, C. as before, and under the ſame power.“ Which words 
with and under the fame power, muſt in conſtruction extend to 
the whole, according to ſeveral authorities. 1 Sid. 31 2. Fern 
rers v. Newton, it is there laid down as a general rule, that 


' Fords in the beginning or end of the ſentence run through the 
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© whole and govern all, but words in the middle refer a2 


© media tantum as if a leaſe for life be made to A. remainder 
to B. for life, e rent, the reſervation extends to both; 
but if it had been to A. for life rendring rent, remainder to B. 
the reſervation would not have extended to the laſt. The ſame 
rule is likewiſe laid down in 1 Sid. 328. 1 Saund. 58. and 
Hob. 276. 8o in 10 Co. 106. Humfrey Lofield's caſe, A, de- 
miſed to B. a cellar for one year, and if at the end of the yea 
both parties ſhould be willing to continue it for any longer 
time, then B. was to hold over for the term of three yean 
then next following, rendring to A. 40s. yearly during the 
term. It was objected in an action for the firſt year's rent, 
that the reſervation was only for the contingent” intereſt of 
three years, and neither party had ſuffered that to ariſe; and 


it was only during the faid term in the ſingular number, which 


could refer only to the laſt antecedent, which was the term of 
three years. But the court held, that the reſervation went to 
the whole, and the proper place of it was after the limitation 
of all the eſtates. ' And therefore if a man lets land to A. for 
life, remainder to B. and the heirs of his body, and for default 
of ſuch iſſue remainder to D. in tail, or for life rendring rent, 
this reſervation ſhall extend to all the eſtates before. 


| In the caſe at bar the words are uſed at the cloſe of the ſen- 
tence to this effect: I give my eſtate. in Meath to Lord 4: 


- tham for life, remainder to his firſt and other ſons, remainder 


to. B. in tail, remainder to C. with a power to make leaſes 
for 31 years. Which laſt words, according to the authorities 
cited, will extend the power to every one of the eſtates. 


- Itis obſervable, chat in the deviſe of the Meath eſtate, he 


has uſed" a word with regard to the power, that he has not 


uſed as to the Engliſh or Kildare eftate, and that is the word 


under: He gives''thoſe" eſtates to the remainder- man with the 


power of making leaſes; but this is given to the remainder- 
man with and under ſuch a power. Ihe conſtruction of which 
is, that he ſhall have the eſtate with the power to exerciſe it 
himſelf, and. under and ſubject to the exerciſe of it by thoſe who 
went before. | 


* 


I can by no means admit this to be a power that prejudices 
the remainder-man; I rather take it to be ſor his benefit, 
there being no room to take a fine, but a direction to reſerve 
the beſt improved rent; and tenants for a certain term of year 
are more likely to keep the eſtate in heart, than where theilt 
intereſt depends on another's life. 


— What therefore we muſt inſiſt upon is, that the power is wel 
taiſod by the will, and muſt ſubſiſt, if not extinguiſhed by 
| c 
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icil : that the codicil is ſo far from extinguiſhing, that it 
2 of, and confirms it: and that it is abſurd, and 
contrary to the plain intention of the deviſor, to ſay that Lord 
-Atham his own brother, the leſſor of the plaintiff, and their 
iſſue (for whom he has ſhewn the greateſt regard by placing 
them firſt in his will) ſhall have no power, and that it ſubſiſts 
only for the benefit of Charles Aung the moſt remote re- 


1 


mainder man in the will, 5: 
Et per curiam, We muſt take the will and codicil together, 


» 
and upon both it is plain he only intended to alter the order 
of taking, and to exonerate this eſtate from the debts, to 
which it was ſubjected by the will. There is no neceflity to 
confine this power to the laſt remainder man, eſpecially us the 
word under is uſed with regard to theſe lands and no, other. 
An uſterius concilium was granted. But no body appexring 
on the part of the plaintiff in error, to argue it: the judg- 
ment was afterwands affirmed withqut further debate. 
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Philip Lord Herdwicke, Lord Chief uni. 
Si Francis Page, Kir. | 
Si, Edmund Probyn, Kee. 
William Lee, EH, * | 
John Willes, Es; Attorney General. 
Dudley Ryder, E/q; Solicitor General. | 
| 
1 . e 3 f 
| c 
Dominus Rex verſus Gibſon. 
2 HE defendant was convicted of forgery, and would 6 
e ee ragged have moved for a new trial, without appearing in 1 

move for " oe. N _ z inſiſting that this differed from a ene * 

vet a of judgment. But the court held there was no differ- 
hs B. 413. ence; for kde Verdict AXES MEN" à preſumpkiöff of günt, tha y 
Sell, Cal. 428. the court will be ſure of him, before they intimate any opi- i 
: nion: and even when the verdict was brought in would have t 
committed him, had he ſtaid in court. And the Chief Juſtice ( 
mentioned the caſes of Regina v. Ridpath, Paſch. 14 Ann. and þ 
Rex v., Lunt et Wombwelt in perjury, where the diſtinctian x 
now taken Was over- ruled. © 
| 0 1 £ 

Day & al' verfus Searle. 

Where the con- FF HE mariners libelled on a contract under feal, and 4 WIN © 
or ung prohibition was granted, on the authority of Saſk, 31. x 
cannot ſue in Vide 3 Lev. 60. contra. | th 
* a la 
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P ON. Not guilty in ejectment for the moiety of a houſe Of croſ re- | 
with the 1 in Suſſex, on the demiſe of John j22inens bY 4 
Jarvis and Ams us wife, the jury find this ſpecial verdiQ,” - 


That Richard Holden being ſeiſed in fee of the whole pre- 
miſſes, 12 March 1698, duly made his will in writing, where - 
by he deviſes the whole premiſſes to His ſon Richard (after 
the death of his wife] for life, remainder to his firſt and 


4 ©# 4 


every other ſon und ſons in tail male, and for default of 

ſuch iſſue to his grandſon Richard Holden eg of Thomas 

Holden, and to Elizabeth Helden his grand-daughter, equally . 

ts be divided, and to the heirs of their reſpective bodiesg. and for. 

default # fuch Ye to his grandaughter Anne Holden, in . 
fee. That 25 March 1699, the deviſor died feiſed ; that | 
the deviſor's wife, Richard his ſon, and Anne his wife, and 

Elizabeth Holden: the grandaughter, are dead. That Richard 

the ſon left no iſſue male, and Elizabeth the grandaughter died 
without iſſue. That Richard Halden the grandſon is living. 

And that 1 March 1723, Anne the grandaughter married Film 

Jarvis (the leſſor) who (claiming a moiety in right of his wife, 

on the death of Elizabeth, entered and made the leaſe to the 

plaintiff who entered and- was poſſeſſed, until ejected by the 

defendant. Sed utrum, c. Et ſs pro guer, pro quer'. Et ſi pro 

, pro d. 1 . 


This cauſe was twice argued at the bar upon the queſtion, 
whether any crbſs remainders were created by this will, — 
this term the Chief Juſtice delivered the reſolution of the court. 

The general queſtion in this caſe is, in whom the moiety de- - 
viſed to Elizabeth the 2 zhter veſted on her death without” 
iſue. Whether in Richard the grandſon, the other deviſee in 


. 31-4 ue any expreſs words ; all they contended for an the part of. 
ec 


ndant was, to bring it under the other head of a necef· 
implication. This neceſſary implication muſt ariſe mm 
| words 
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words that denote the plain intent of the deviſor, and chat cat 
not be ſatisfied without ſuch a conſtruction; for if it ſtands in- 


different, we cannot raiſe croſs remainders by conjecture, 


4 


ruhe doubt here ariſes on the words, 4 rent 1+ afautt of fuch 
0 iſſue,” which being relative, we muſt ſee what | 


goes befote: 
thoſe words are, © to my two granithildren Richard ant Elizabeth 
& gually to. be divided and to the heirs of their reſpective bodies ,” 
now the word reſpective is what 'ſuch may very naturally refer 


to: and then it runs, I give one half to my grandſon, and 


the other to my grandaughter, and for default” of iſſue re- 


ſpectively give the ſame to Anne, i. e. the fame reſpective part 


that the perſon dying was ſeiſed of: otherwiſe the word 
reſþetive muſt be rejected: where as it ſtands in this will, it 
will have the ſame operation, as if the deviſes had been by ſepa- 
W 
The deviſor was thinking it improper to divide this houſe 
between three; therefore he takes care, that but two grand- 


children ſhall take together; ſo that letting in Arne on the 


death of either, makes no more ſplitting than he allowed at 
firſt. This is a circumſtance ariſing on the face of the will, 


where he calls them all grand-children': and theſe arguments 


from the relation the deviſees ſtood under to the deviſor have 
— „ b bee e Wrich 

This caſe materially differs from the cafe of Holme v. Mend 
relied on by the defendant. That caſe is reported in Poll. 425; 
Sir T. Jones 172. Raym. 452. and Skin. 17. and was thus. 


A. deviſed to his two daughters and their heirs, equally to be 


divided between them; and in caſe they happen to die without 
iſſue, then I give all the ſaid lands to my nephew. And it was 
held, that the nephew could not take until both fiſters were 
dead without iſſue, and that there ſhould be croſs remainders. 
This caſe muſt be taken for law; but unleſs croſs. remain- 
ders were raiſed, the intent muſt fail, and material words be 
rejected. For, firſt, it was not his intent to provide for his 
nephew, while there was any iſſue of either of his daughters: 
he was not ſo near to him, and it would be an unnatural con- 
ſtruction, to carry the eſtate from his own iſſue to him, which 
was much relied upon. Secondly, it is if they die without 
iſſue, i. e. if both die: and that is Raymond's conftruftion of 
the word they, to which the reſt agreed. Thirdly, it is all the 
ſaid lands, which ſhews he intended all ſhould go together: and 
it was abſurd to imagine that the death of one daughter ſhould 
ws the eſtate from the other, even her own moiety; which 
muſt have been the caſe, if the nephew took upon the death 
of either. G wraget | * 


Qt = I =? 


1 the cabs cited * 4 Leon. 14. of a deviſe to two 85 
fons in tail; and if any of my ſons die without iſſue, then the 
whole land ſhall go to a ſtranger in fee. There was the un- 
naturalneſs of giving the eſtate. from his own children, and the 


word whole could not be uſed without raiſing croſs remain- 
ders. Upon the whole the plaintiff muit have judgment. 


Kent verſus Kent. 


HIS was a writ. of error from Ireland upon a ſpecial Where there are 
verdi& in dower, ariſing upon the conſtruction of an d tante 


a 5 dower and one 
Iriſh act of Parliament of no conſequence to be underſtood gies after judg- 


here: but beſides the argument upon the merits, there were ment for da- 


ſeveral exceptions taken to the record, all of which (except agg e e 


one) were over- ruled. And as to that which was allowed, it ther bring error, 
may be ſhortly ſtated by way of caſe. 1 
judgment to tha 


There were two tenants to the writ of dower, Edward May affirmance can- 
and Robert Kent: the demandant has judgment to recover her eee 
dower and 1581. for damages and coſts. They both bring — plaintiF 
error, and aſſign errors, and then Edward May dies, and there in error only. 


is judgment to abate the writ of error. After which Kent and — eke 


Robert May the heir of Edward bring a new writ of error; 2 Barnard. K. B. 
and the judgment is affirmed in toto; and a writ of ſeiſin 35% 

zwarded for the dower againſt both, and execution for the da- Ar 
mages and coſts againſt Kent only, and alſo for the value from 2 Kei. 134. 
the time of the judgment according to the former computa- N17. 

tion, A 


— = wn CY 2 W I 


To this exception was taken, that Kent alone ought not to 
be charged; for the ſtatute ſubjects, not only the tenant in 
the action, but alſo thoſe who join in the writ of error, as 
being bound by the judgment, | 


And after conſideration the Chief Juſtice delivered the opi» 
nion of the court upon this point. 


We are all of opinion that as to damages from the time of 
the judgment in C. B. to the affirmance in B. R. in Ireland, 
judgment is erroneous, and ought to be reverſed. 


hne 


8 


We have no doubt but that the King's Bench might award 
damages from the time of the judgment to the affirmance, 
But the odjections are to the manner of doing it, and they are 
two. 1. That they have N it according to the value 

Var. II. 3 7 found 
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found by the firſt jury, whereas there ought to have been 2 
writ. of inquity. And, 2. Becauſe they have awarded them 


againſt Kent only. | 
SG As to the firſt : This power of awarding damages on the 
writ of error is not founded on the ſtatute of Merton, for that 

does nat enable the courts. to go farther than the effectual 

judgment to recover ſeiſin in the court where the writ is 

brought. This gave occaſion to make the ſtatute 16 C1) 

i” Car. 2. c. 8. which is enacted in Ireland the next year; and 

"16, thereby power is given to the court to which the cauſe is re- 
ee oe: moved by writ of error, to award an inquiry of the value of 
the meſne profits after the firſt judgment in dower, and upon 

return thereof to award an execution. Ts Kt e 


Lge It may be ſaid that the annual value is aſcertained by the 
- +...» - fiſt jury, and therefore it is a mere matter of computation, 
which the court may make without a writ of inquiry. To 
this I anſwer, that the ſtatute is introductive of a new lay, 
and therefore the method therein preſcribed muſt be obſerved: 
beſides, as the time for which they are given is different, the 
value might be fo too; and that was the reaſon why the for- 
mer computation was not allowed to be the rule. Ihe ſtatute 

525 of Merton does not require a writ of inquiry, as this of Car. 2. 
1 does: and therefore the jury who try any collateral iſſue, in- 

- quire of the value at the ſame time upon the ſtatute of Mertm; 
and no. inconvenience can ariſe, becauſe they are aſſeſſed by 2 
jury either way: but where the value is omitted to be inquires 
+ of, or the judgment is upon a demurrer, there is a neceſſity tor 
a writ of inquiry. Raſtal 230. a. 2 Saund. 335. Lui. 710. 
And agreeable to this is the caſe of V orden v. Morden, entered 
in B. R. Paſch. 3 N. & M. rot. 393. where the value ws 
omitted to be inquired of below, and a writ of inquiry wi 
awarded by this court. a | 


And as it was wrong in this caſe to aſſeſs the damages witl- 
out an inquiry; ſo, 2. was it to lay the whole upon Nen. 


As to the damages during their joint lives, they muſt be con- 
ſidered as joint treſpaſſers, and then the heir is not chargeable, 
but the whole damages may be levied on the ſurvivor. But 

4 for the time the heir; was in poſſeſſion, he was equally a treb 
paſſer with Kent, and as ſuch equally liable to make ſatisfac- 
tion, Could he maintain this writ of error without enteting 
into a recognizance? Certainly. he could not. And has nt 
he thereby ſubjected himſelf as much as the other has done! 


* But then taking it to be wrong in both particulars, an 18 
jection is made, that this being tor the benefit of the heit. 0 
1 „ein 


* 
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cannot allign this for error, thoug Kent may. And to be 
ſure the general rule is, that a man ſhall not aſſign matter for 

his own advantage, but he 'onght to be ſevered from the de- 
fendant who is hurt. Cys. Eliz. 891. 1 Saznd. 239. Nel. 3. 
Cro. Fac. 92. But we think that was not neeeſſary here, 11 
being the fault of the court, and differs from the caſe of too 
long an eſſoin which" is prayed by the party. 8 Ca. Bescher's 
eaſe, 2 Saund; 49. I Roll. Abr. 750% L 2. N {i 


| This part of the judgment therefore being wrong, and the 
error well aſſigned, it muſt be reverſed as to this part only, and 
the other being a diſtin judgment may be affirmed. Salk, 24. 
To this we think proper to add, that we are alſo to do what Ante, 189, 808, 
the court below ſhould have done ; Which is to direct them to 934: | 
award a writ of inquiry, for we 'cannot do it ourſelves,” as 
we ſhould have done in an Engliſh cauſe, ſince it muſt go 
to a ſheriff out of our power. But 'we remit" the record Cro. Jac: 206. 
with an affirmance of one part, and'reverſal of the other, with Sith. 180. 
a command to B. R. in Ireland, to award a writ of inquiry; Cro. Car. 31 T. 
and upon return thereof to do what by law appertains thereto. | 


\ 
Cary verſus Hinton. 


1 ASS for breaking and entering his cloſe, and Informal iſſue 

treading down the graſs. The defendant pleads, that _ bY 8 vere 
the locus in quo was his proper lands. To which the plaintiff 2 Barnard. K. B. 
replies, that it was the eſtate of inheritance and the proper 363. 

lands of the plaintiff, and not the proper lands of the defend- 7, 153 


l. . 
ant; upon which iſſue is joined, and a verdict for the plaintiff, ** * 


Ketelbey moved in arreſt of judgment, that this was an im- 
material iſſue, for this is a poſſeliory action; and the plaintiff 
may have the inheritance in him, and yet not be in poſſeſſion, 


Strange contra inſiſted, that it was but an informal iſſue, and 
had the pleadings been in Latin it would have been the com- 
mon plea of liberum tenementum, as it was intended to be by this 
tranſlation, The queſtion between the parties is, to whom 
* this cloſe belongs, and the jury have found it belongs to the 

der plaintiff. And though I admit this replication and plea would 
5 doth have been ill on demurrer ; yet after a verdict it is well 

: enough ; and he cited 2 But. 41. 5 Co. 43. Salt. 365. iv. 


0 227. and Trin. 1 Geo. 1. B. R. Yeatman v. Mufton, where in 
. treſpaſs the defendant pleads, that A. ſeifatus fuit and demiſed to 


him, and then preſcribes in a que gate for a way; and found 
an ob- fr the defendant, and held well after verdict: though it was 
heir, bt ARE Ira. objected, 
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objected, that he might only have an eſtate'for life under ſi 
to which no preſcription can be anne. 


Ei per curiam, It being found to be the. plaintiff's eſtate. of 

inheritance, we mult take it he had the fee, which is the whole 

intereſt, and that the defendant had no. intereſt at all, We 

are not to preſume a poſſeſſion diſtinct from the fee ;- and here 
is enough for us to ſee where the right of the cauſe is, and to 
4 warrant our judgment for the plaintiff. 8 
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Deveniſh verſus; Mertins. 

Double colty T ARESPASS for taking a gun. And after Not guilty 
ordered by rule. | * J - 
Andr. 327). pleaded, the plaintiff moved to diſcontinue upon pay- 
2 Kel. 187. ment of. coſts. The defendant, upon affidavit of his being 2 
pl. 153 jiuſtice of peace and in the execution of his office, moyed for 

double coſts. And the queſtion was, whether it ſhould be 
done by rule or by ſuggeſtion. And upon conſideration the 
8 court held, that this being a diſcontinuance with leave of the 
Ecamprenve court obtained by rule, they might make this a part of the 
. terms. And that differed it from the caſe of a verdict or non- 


ſuit, where it muſt be done by way of ſuggeſtion, 


| Dominus Rex vers Heſſop. 
There mnt be N order of baſtardy made by two Juſtices of the borough 
3 1 of Richmond in Yorkfhire was quaſhed for want of quorun 
by bocough juf- zn: though 3 Car. I. c. 5. was inſiſted on, where juſtices iu 
ties, precincts have power to execute the 18 Elix. c. 3. as juſtices in 
ed. R. the county do; which, per curiam, mult be in the ſame man- 


413. 
Self. Caf. 250 ner. Quaere tamen, for many charters have no guarum. 
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Wainwright ver/us Bagſhaw, J 

| | hi 

f Whore church- | HE church-watdens were cited into the court of Lii-bfs 0 

| ah ir e to account: they pleaded, that they had accounted #* de 
counted the 


cannot be cite! the veſtry according to law; which was rejected: and a pro- 
un. hibition granted, for the ordinary is not to take the account; 
8 en he can only give a judgment guad computent, and to what put. 
25 natd. K. H. poſe ſhould they be ſent back to thoſe who have taken ther 
487 account already, The fame rule was made in Scaccaris, Pg . 
. 2 Geo. 2. between Haughton et al” church-wardens of St. 
Woodftreet and Kendrick et a]; and in the caſe of the churct- 
See Bunb. wardens of Hammerſmith, Mich. 1 Ges. 2. * Nuthin v. Robin. 


3 U. 5 "Ax and vide Lutiv. 1028, and Prid:aus to Ghurch-avardens, 103. 
the not S. T. ; 
| Dobbs 


* 1 
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Dobbs werfus Paſſer. 

HE plaintiff ſigned judgment in ejectment, and before he Regular judg- 
T had loſt any trial the defendant applied to ſet it aſide, though — ow 
ſtrictly regular. upon payment of coſts, and taking notice of Cited by * 
trial; which the plaintiff refuſed. And the court being applied drews 329. 
to, a diſtinction was offered between ejectments and all other ger ; 
actions, becauſe the right was not bound, but a new ejectment « 
might be brought. Sed per curtam, That diſtinction held for- 
merly in many inſtances where it is now exploded, e could 
not formerly have a new trial as you now may; and great in- 
conveniencies may ariſe from changing the poſſeſſion, timber 
may be felled, &c. and as the Common Pleas makes no differ- 
ence, and we are got into their way in all other actions, it is 
proper to do it here too, 58 Fob 


Gammage verſus Watkin. 


HE debt was three guineas, but the coſts ſwelled it to Where the debt 
147. 10s. for which the plaintiff had judgment, and the dees not requirs 


wg 3 | bail, cos will 
defendant brought a writ of error. The plaintiff brought debt wha auc a 


upon the judgment, and held the defendant to bail: and now holding to bail 
upon motion the proceedings were ordered to ſtay pending the = 8 ws 
writ of error, and common bail to be accepted; for as the ori- Andr. 15. 
ginal demand did not require bail, the addition of coſts will not Pot, 1055. 


alter the caſe, —— Bur. Rep. 


Dominus Rex verjis Juſtice of Shrewſbury. 


PON appeal to the ſeſſions the poor's rate was quaſhed, Poor's rate rot 
and the ſeſſions make a new one. T'o remove which I * be removed. 
moved for a certiorari, becauſe. here we could have no appeal, 
which was one reaſon given in the caſe of Utoxeter. But the Ante, 922 


122 Hurt ſaid, that was not the only reaſon they went upon, and RD 
od it denied a certiorari, : Set . Gol, 2623s 


l. 201, 2K +» 
_ 7 9s pl. 198. 
t pur Burleigh verſus Harris. f 
then 7 
Paſh. AJvlgment was recovered in the Marſbalſea, and error brought ;, ...ir of error 
A in B. R. and error in law aſſigned, and the judgment cen lis lies 
hurch- aired; then a writ of error coram vobis was brought, and after affirmauce, 


ccror in fact aſſigned; and the court Raid proccedings upon it, ,,,.. "Oye 
du gave leave to take out execution, For as error in fact and 
cannot be both aſſigned on one writ, there is no reaſon to 
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1 | 
- Eafter Term 5 Geo. 2. m_ 
do it by a more dilatory method: and it is like the caſe of Lan- 


bell v. Prettyjohn (ante, 690.) where it was held that error coram 
vobis would not lie after affirmance in the Exchequer Chamber: 


beſides it would be very odd, that the ſame court ſhould affirm 


and reverſe, And as to the caſe in Salt. 337. where it is re- 


ported to lie after aſfirmance; that is not warranted by the re- 


cord, which is entered Hil. 3& 4 Fac. 2. ro. 420. by which 
it appears, the writ-of error abated, and there was no affirm. 


Amendment. 
2 Barnard. B. R. 
402, 449, 445» 
Caſ. temp. 
/ Hardw. 42+ 


ance z which is agreeable to 1 Rell, Ar. 753. & I. 


Dominus Rex. verſus Ellames. / | 


NFORMATION in the nature of a quo warrants againſt 
the defendant, who claimed to be mayor of Cheſter. The 
efendant juſtihed under a charter and by-law, by which the 


mayor is to be choſen by all the fellow citizens of the city and 


of the ſuburbs and hamlets inhabiting within the ſame, or a 
major part of them; and lays his election to be by the majori 

of the citizens of Cheſter, To this there was a demurrer an 
joinder in demurrer. And when it came into the paper, the 
defendant's counſel perceived, that they had left out thoſe citi- 
zens who inhabited within the ſuburbs and hamlets. Where. 
upon they moved to amend, and ſhewed by affidavits, that the 


proſecutor had not loſt a trial, and offered to pay coſts, and 
© likewiſe produced ar. affidavit, that it was not a voluntary mile 


* 1 
9 : 


And after long debate and many caſes cited, the court gave 
leave to amend, and chicfly for reaſons peculiar to this caſe. 
1. becauſe. otherwiſe the office would be loſt, without trial of 
the right. 2. This cannot be made uſe of as a trick to gain 
time, becauſe of the affidavit made in this caſe. 3. Here ha 
been no trial loſt, ſo that the proſecutor may ſtill try the merits 


in time. 4. The proſecutor. was not driven to demur ; for if 


he had gone to iſſue, and it had been found with the defendant; 


yet as a defect of title appears in the plea, he would have been 


untitied to a judgment of ouſter, Vide ante, 394% 873+ 
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Trinity Term 1734. 
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Caſwell verſus Norman. 


* 
. 


N executor brought error of a judgment after à de- Where executor - 
vaſtavit, and the court held he ought to pay coſts on Pall pay cots. 
affirmance. e 18 *. 


* 


eb: Smith verſus Hixon. 


ASE for maliciouſly proſecuting the plaintiff and his wife The huſband 
for receiving ſtolen goods knowing them to be ſtolen," per alone ma ſue 
quad they were both ſcandalized, and the huſband interrupted nd — — 
in his trade, and put to expence. On Not guilty pleaded, the the wife, per 
Jury find for the defendant as to proſecuting the huſband, and yore he was put 
r the plaintiff as to the proſecution of the wife. And it was 2 namnard, 465 
moved in arreſt of judgment, that what concerns the huſband Caf. ep. 
ing now out of the caſe, the wife ſhould have joined in the RG The 
ation as to the matter for which the plaintiff would recover, 
and the action would ſurvive to her ; and they cited Gro, El. 
884. 1 Sid. 5. | | 
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Sed per curiam, In Savil v. Roberts, Salt. 13. it was indeed 
| held, that expence alone without ſcandal would not be a ground 
Salk. 25, | for ſuch an action: but afterwards in the caſe of * Jones 
en 5 ret, v. Gwynne, Hil. 12 Ann. that opinion was exploded. Here it 
185. is laid that the huſband was put to expence; and this being an 
action founded upon a tort, the- plaintiff was not bound to 
1 Leon. 299. prove all the declaration, as he is in the caſe of contracts: and 
Os El. 147» though this action as to the ſcandal may ſurvive to the wife; 
LE, 3 yet that is no reaſon, for he may undoubtedly maintain treſpaſs 
for beating her per quod conſortium amifit, and yet no doubt the 
action for beating will ſurvive. The plaintiff muſt have judg- 

ment, 9 1 


| 8 Braſſey et al' verſus Dawſon et al. 

Land-tax nancy IN trover by the plaintiffs as aſſignees of the effects of Samuil 

N hands of Fairclough, a bankrupt, a caſe was made for the opinion of 
e collector is | 

3 debt tothe the court. ; 4 | | 

2 Kirg. 


eee K. 5. That the bankrupt was appointed collector of the land- tar 


7 Vin. Abr. 74. for the precinct of Aldgate in the city of London during the year 
N. 99 1730. That 7 Fuly 1731 he committed an act of bankruptcy, 
ES kavir:g then 1900. of the tax in his hands. That 16 Fuh, the 
commiſſioners of the land- tax iſſued their warrant, upon which 

the goods in the declaration were ſeiſed the ſame day. That 

I7 July a commiſſion of bankruptcy iſſued. That an affign- 

ment was made to the plaintiffs on 19 Fuly, and that on 22 Juh 

the defendants took away the goods, and fold them. 


op Sl 8 Upon this ſtate of the caſe the general queſtion was, whether 

oh” the plaintiffs had a property in theſe goods; for as to a conyer- 

hon (ſuppoſing there was a property) the defendants did not 

| | + offer to diſpute it. This cauſe was twice argued at the bar, 

| and for the underſtanding it I ſhall give my own argument 

= for the plaintiffs, and the opinion of the court for the defend- 
| | | ante. 


oa. Strange pro quer?. I ſhall conſider this caſe two ways, 1, As 
| = Kep. 65. if it was between private perſons ; and 2, Whether here is any 
| intervention of the prerogative, | 


As to the firſt, To make theſe goods ſeizable they mult be 

Law for | | heſe goo ey 
| again Balk. his, i. e. the bankrupt's, at the time of ſuch ſeiſure, The 
1 . * power in 3 Geo. 2. p. 25. is, „For the commſſioners to ſeize 
SOOT Lex the eſtate real and perſonal of ſuch collector to him belonging.” 


Meceate 530, And I ſhall inſiſt, that on 16 Fuly theſe goods were 10 
* ; | LE 7 vt 
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Trinity Term 7 Geo. 2.” 


zs the act of bankruptcy being ſtated to have been before. 


And that though in the caſe of the crown it has been held; that 
it is ſufficient to come any time before the aſſignment, and 
there is no relation to bind the crown yet in the caſe of a ſubject 
the goods are in the aſſignee by relation from the act of bank- 
ruptcy, and all mefne acts will be avoided. Salt. 11 1. And there- 
fore it is conſtant experience, to over-reach à compleat exe- 
cution at the ſuit of a r. by ſhewing only an act of bank- 


ruptey before. And 21 Jac. 1, c. 19. ſuppoſes ſo, by providing 


that the goods ſhall be equally diſtributed between the creditors, 
whereof no execution is ſerved and executed before an act of 


bankruptcy. So in Philips v. Thompſon, 3 Lev. 69, 191. Where 


the writ was delivered before, but not executed until after 


an act of bankruptey; it was not doubted, but it would have 


been bad, had the act of bankruptcy been before both. Bank- 
rupts are conſidered as offenders, who have forfeited their eſtate, 


and are not capable of conveying any property: and there- 
fore where after an act of bankruptcy, and before any commiſ- 


ſion, the hankrupt ſells goods; it is in the election of the aſſig- 


nee, to diſavow it and bring trover: he may indeed avow it, and 


X 
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ſue for the money; but then the bankrupt is not conſidered as Huſſey. Phi- 
transferring any property of his own, but as acting as ſervant dl, 12 . Þ 


to the aſſignee. This ſhews there is no ſort of property re- 


maining in the bankrupt, However it will be ſufficient for my 
purpoſe, if we only ſuppoſe the property to be in abeyance, asin 
the common caſe of inteſtacy before adminiſtration ; ſor then 
the goods were not his, and conſequently not ſeizable. 5 


2. If it would be thus in the caſe of the ſubject, let us ſee if 


there is any intervention of the prerogetive, to give it a dif- 
ferent turn. This indeed is the main point between us, for 
if he is conſidered as the debtor of the crown, and the war- 
rant of the commiſſioners to be equal to an extent; I admit it 
will be againſt us, and the crown muſt take, the warrant com- 
ing before any aſſignment. And on the other hand, if the 


crown is out of the caſe, I apprehend it will not be diſputed, 
but that the plaintiffs are intitled, 1 e 


And I ſhall inſiſt for the plaintiffs, that the collector is not 
to be conſidered as the debtor of the crown; but the receiver 
general is, and ſo is the diviſion; and there is a plain reaſon 
for this diſtinction: the diviſion is originally charged, and can 
no way be diicharged, but by a payment to the receiver ge- 
neral. The collector is a middle man between them, in whom 
the crown repoſes no confidence, and therefore leaves him to 
de appointed by 
telerves to itſelf the appointment of the receiver general, as the 
when by whoſe acts the crown may be affected. Had the act 
atended to turn the crown'round to a remedy againſt the col- 
lector in the *rſt place; it would only have provided, that what 


the diviſion ; and at the ſame time the crown 


remained 


— 
T2 1 £ | b. . _ 
* 921 4 ' 82 . - ) ans 
Trinity Term / Geo. 2. 


temained aſter diſpoſal: of the collector's effects, ſhall be levied 
on the diviſion” by a re- aſſeſſment. But leſt ſuch a conſtruc- 
tion ſhould be made, there is added an expreſs declaration, that 
payment to the collector is no diſcharge to the diviſion, until 
the money is lodged in the receiver general's hands. The plain 
import of which is, Let the diviſion take care who they ſend the 
money by, for he ſhall be conſidered as their agent, and not the 
crown's. If tae crown was in any danger of loſing the duty, 

there might be ſome colour to ſet up the prerogative; but 
bere the duty is ſecured to the crown in all events by aſſeſſ- 
ments and re- aſſeſſments. The receiver general is the crown's 
debtor, becauſe the crown can reſort: to no one elſe, when the 
money is in his hands: but it's being in the collector's hands 
is a Circumſtance of no conſequence to the crown, or that 
makes the leaſt alteration. Put the caſe that I am debtor to 
the crown, and ſend my ſervant; to the Exchequer with the 
money, and he neglects to pay it in; can that ſervant be ſaid 
to be the debtor on hom the crown can levy the money? no: 
the crown conſiders me as the debtor ſtill, and as the perſon 
who is to ſuffer by the other's neglect. Will any body ſay, 


5 the crown is bound to take the collector for its paymaſter ? the 


act provides for the contrary. 


No if the crown has liberty to avow or diſavow the pay- 
ment to the collector: Then the diviſions having once paid 
the money, and being bound to pay it again, is a bettering 
the condition of the crown; and no eaſe, but a load on the 
diviſion. f 2 
There is one thing more to be conſidered, and that is; ſup- 
poſing the crown has its election, to reſort to the collector 
or the diviſion, and they are to be conſidered only as ſo many 
ſeveral ſecurities to' the crown ; yet whether this warrant of 
the commiſſioners, which came before the aſſignment, is to be 
conſidered as equal to an extent, which I admit comes in time, if 
before the aſſignment. And Iapprehend there is a great difference 
between them. An extent is a matter\of record, an ancient 
common law proceſs, and binds from the, tee notwithſtanding 
the ſtatute of frauds ; whereas this warrant of the commiſ- 
ſioners is a mere matter in pais, the date whereof is of no 
conſequence. And can it be imagined, that if the Parliament 
had intended to make the collector debtor to the crown, that 
they would not have left to the crown fo noble a remedy as an ex. 
tent; or at leaſt have provided, that this warrant ſhould be equal 
to an extent: whereas having not done ſo, but only impowe 
the commiſſioners to iſſue a warrant, and continued the charge 
on the diviſion ; it muſt be taken to be a proviſion in favour 
the diviſion, and for their reimburſement : that whereas with- 
out ſuch proviſion, every man who is reaſſeſſed, would 
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other remedy, but a ſeparate” a&tion for money had and re- 


ceived to his uſe, which would certainly lye againſt the col- 


lector who receives and does not pay over; they ſhall now all 
have a mor@expeditious and leſs expenſive remedy: This is 


finding a proper uſe for the warrant of the commiſſioners. It- 
falls in with the declarations in fayour of the duty, that the. 


diviſion is not diſcharged, until the receiver general has the 


money; and it falls in too with the different conſtitution of 
the two officers, for one of which the diviſion is anſwerable,. 


and not for the other. And therefore I hope this action of trover 


is well brought. 


Lord Har#wicke contra dclivered (at another day) the reſo- 


lution of the court; E 


This caſe has been properly divided at the bar into two 


points. Firſt, what the conſequence would be, if this is con- 
ſidered as between two ſubjects ; and ſecondly, whether the 
prerogative of the crown makes any difference. And as to 
the firſt of theſe, we are all of opinion, that if this was a caſe 
between two ſubjects, the property of theſe goods would be in 
the plaintiffs. The commiſſioners of bankruptcy have neither 
by the 13 Eliz, nor the ſtatute of Fac. 1. any property veſted 
in them, but only a power to take order about them by their 
diſcretion. Sir T. Jones 196. And when they have once exe- 


See 1 Bur, Rep. 


cuted that authority by aſſignment, the property is in the aſ- 20. 1 Black, 


ſignees by relation from the time of the act of bankruptcy 
committed; and an execution taken after ſuch act of bank- 
ruptey, and before the aſſignment, at the ſuit of a ſubject, will 
certainly be avoided : as was held in Cole v. Davis, Hil, 10 W. 3. 
and ſo is 3 Lev. 191, 69. for the execution is a meſne act, and 
as ſuch will be ayoided. Salk. 111. The property is not'in 
abeyance until aſſignment, but remains in the bankrupt, ac- 


cording to Salk. 108. 


3. L. Nym. 724. 


But then ſecondly, we think here is ſuch an intervention of 


the prerogative of the crown, as will defeat the plaintiffs in 
this action. For this purpoſe two things are to be conſidered ; 
brſt, whether the money in the hands of the collector made him 

btor to the crown for ſo much; and ſecondly, what effect 


the warrant and ſeizure will have in the preſent caſe. 


And firſt we hold that notwithſtanding the objections made 


at the bar, the collector is to be conſidered as the King's ſer- 
vant, and indebted to him, It is the Kings money that is 
collected, and the allowance to the collector is not made by 
the diviſion, but by the King : and though the diviſion is liable 
for his imbezilments, yet that is only as ſo many ſeveral ſe- 
curities to the crown, To what purpoſe are powers given 8 
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"iS e commiſſioners, to ſummon any perſon they ſuſpect of im 
beziling, if he is not conſidered as indebted to the crown? 
J 1 . k ; * 5 : p 


And as to the ſecond thing to be conſidered, viagwhat effect 
the warrant of the commiſſioners will be of: we do not think 
it is equal to an extent, ſo as to bind the goods from the date: 
but wnat we ground our judgment upon is, that until an. 
aſſignment the property was in the bankrupt ; that the crown's 
hands were upon theſe goods, and created a lien before the 
aſſignment. The crown is not bound by the acts relating to 
bankrupts, not being named. Sir V. Jones 202. and though 
the King is bound by an actual aſſignment, 2 Show. 481, yet 
that is becauſe the property is then abſolutely transferred to a 
third perſon. But relations, which are but fictions of law, 
cannot bind the crown, Hob. 339. And though the actual 
ſale was not until after the aſſignment, yet the goods were in 
© + cuſtodia legis before. Cro. Car. 148. Upon this ſeizure all the 
| right which the aſſignees had, is to redeem the goods on pay- 
ment of the money, which are in the hands of the commiſ- 
ſioners as a pledge for that purpoſe, But they have brought 
their action without payment or tender of the money, and con- 


- - ſequently muſt fail in it. 


The poſtea mult be delivered to the defendants, and the 
plaintiffs muſt pay the coſts of a nonſuit; which upon affi- 
davit of the dants acting as officers were ordered to be 


treble, 
| CE ' Dominus Rex verſus Penelope Smith. 


on # habeas cer- Boy between thirteen and fourteen years old was brought up 
ae by habeas corpus ſued out by his father, in order to have 
I ke him dehvered over to him by an aunt, who kept him, accord- 
of guardianſhip ing to Fohnſon's caſe (ante, 579.) And now upon debate that 
bur let the ch1d caſe was over-ruled, and. Mr. J. Lee faid Lord Raymond re- 


berty. X | 
w . pented of what was done in that caſe. And all the court de- 


further diſcuſſed clared, that upon this writ they could only deliver him 
by 10rd ee gut of the cuſtody of the aunt, and inform him he was at h. 
; pou 32 berty to go where he pleaſed. And the boy choſe to ſtay with 
| the aunt ; and they ſaid that was all that was done in Lad 
Catharine Anneſley's caſe: that the right of guardianſhip could 
not be determined by them in this ſummary way, and the fa- 
ther was not without other remedy : he might have treſpa(s 
guare filium et haeredem ſuum rapuit, or other actions, that would 
properly bring the right of guardianſhip in queſtion. | 
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Dominus Rex verſus Bartlett et als. , 


XN order made at ſeſſions relating to accounts of overſcers Seffions cannot 
of the poor was moved to be quaſhed, becauſe it did not _—_ 
appear the accounts had been before two juſtices quorum unus, counts till al- 
and they cannot come per faltum, to the ſeſſions; and Salt. _ » two 
533. was cited. On the other ſide it was ſaid, that ir, Yee 4 Bu 
peared there was an allowance, for the appeal is ſaid to 

againſt the diſburſements and the allowance thereof, which the 

court will preſume was regular; and being in general, is not 

like the caſe in Sall. which was ſaid to be by two juſtices with- 

out quorum unn. Sed per curiam It does not follow, that this 

was an allowance by two juſtices, for the pariſh might do it; 

and therefore for want of juriſdiction this order muſt be quaſh- 

ed, oC 11 e e 


% 


ro Rep. · 


1305. 1 1 


Ruding verſus Newel. Ante, 957 


HE plaintiff brought his mandamus to be reſtored to the No peremptory 
1. office of regiſter of. the archdeacon; and non ſuit ap- . 
puncduatus being returned, brought his. action, and falſified the tion for falle 
return : the defendant brought error in the Exchequer Cham- wetu . 
ber, And it was held to be a ſuperſedzas to a peremptory 


mandamus. 


>” LA "mn 


Taylor verſus Lowe. | i Y 


Moved on the authority of Mals v. Watts, (ante, 420.) How pauper 
that the plaintiff, who was a pauper, might be | reſtrained _ < pour 
from going on to trial, till he paid coſts for former notices. 22 

But the court thought that caſe did not put it on a right foot, 
and that it was abſurd to make any rule about coſts, whilſt the $atk. 506. 
admiſſion ſtood ; and therefore 1 plaintiff to ſhew cauſe, 


4 4 


rr 


made it abſolute. 


Dominus Rex verſus Inhabitantes de Sundriſh in Kent. 


<<" 0. 


PON a ſpecial order of ſeſſions, it was, ſtated, that A man cannot 

LJ Thomas Perch by indenture dated 25 March 1701, de- 8 

miſed to Thomas Gates (the father of the poor perſon removed) $eff. Caf. 253 
2 cottage with a garden, orchard and backſide, in Hever for 
99 years, at 5s. per annum, which was the full value for any 
thing that appeared to the contrary, That the. father lived 
there till his death, and then by will gave it-to his ſon, who 


entcred 
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entered upon the K. e and e poor was removed, 
And the juſtices at { ſeſhons confirm the order of removal. 


Strange moved to quaſh it, becauſe a man n be 2 
moved from his own eſtate: and ſaid, it had been 
determined, and was now ſettled in the caſe of a term for 

It was firft held in the caſe of a freehold, Salt. 524. n in 

the caſe of a copyhold of ſmall value. PS. 11 Ann. between 

Ante, 9. Harrow and Edgeware, and afterwards Trin. 4 Ges. 1. int 
: paroch Murſley a and Grandborough, where the aſſignee of a term 
| of 99 years at. 15. per annum rent was Belt to > be ſettled by 
being irremovable. | | | 


Et per curiam, This man does not come in to ſettle after 
rambling about, as the ftatute 13 & 14 Car. 2. c. 12. has it: 
but comes to an ancient term, not newly created upon his 
arrival. In the caſe laſt cited the value of the whole was but 

Os. per annum, and the greateſt part let off to others. But 
its being under 10/. per annum ſhews, that the value is no 
more regarded in leaſeholds than freeholds. As to the value 

in this caſe, it appears the juſtices never inquired into it, and 
from the particulars it muſt be above 57. Therefore the 
W n rp id 


©: vw 7 
Dominus Rex verſus Jeffs. 
Ia what ggſes the H was indicted for barratry; and after ſome ſtrong proof, 


King may with- the proſecutor could not go on for want of a copy of 

Sue 2 Ju, ſeveral proceſſes. Whereupon it was inſiſted to withdraw a 

Cited in Faſt. 

Rep a. juror, as it was done laſt term on an indictment againſt the 

ſcavengers of St. Giles's for, not paying money according to 2 
juſtice's order; and there being ſome unpreparedneſs, Mr. 
_ one of the TO ere A Tk Ty + 


The Chief Jultics at firſt inclined to it; 1 upon 0 
tion held, that there was a difference between that caſe, which 
may be compared to caſes of a civil nature, and this, where 
the puniſhment may be infamous, as the pillory; and for that 
reaſon it has never been done in perjury or forgery. And 
therefore he refuſed i it in this caſe. 1 
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Holiday et al' verſus. Colonel Pitt. 
* ; ane watt macken in 
H E defendant was a member of Parliament for Game: Of privilegs of 
; : | : ar}iar 
ford. And on 16 April laſt the, Parhament was: Pig a del lens and 
rogued: on..17th a proclamation was ordered to diſſolve it, how to be taken 
which was publiſhed the 18th, and on 20 April the colonel was. 2 of. 
arreſted at the ſuit of the plaintiff, and being in culigdy nag Con: Bop 444: 
charged with ſeveral other actions. Nun 


Forteſc. Rep. 
c + 6. Gen ba: on 59» 349 . 
In Eafter term laſt he moved to be diſcharged: for that 1 k. B. 
members had a privilege redeundo after the diſſolution, and the Caf. temp. | 
arreſt was within ſuch time of privilege. +... Hardw. 28, 37. 


After the matter had been ſpoken to in B. R. it was adjourned. 
to Serjeants-Inn,. to be argued before all the Judges. And the 
counſel for Mr. Pitt applied themſelyes to three points, 1. To 
ſhew that there was a privilege redeundo after a diſſolution, as 
well as after a prorogation, which was not diſputed. 2. Lo 
ſhew that Mr. Pitt was arreſted within that time of privilege» 
And 3. That this application for his diſcharge by way af mo- 
tion was proper. Ln of * | dere! 


As to the firſt point: it was ſaid, that all-privilege ariſes by 
preſcription time out of mind, and no new privilege can be 
created but by act of Parliament. Sir Robert Atkins in his: 
treatiſe of the Power of Parliament, 38, 39. That prorogations 
are modern, in compariſon with the antiquity of Parkaments j 
and it was not till the time of Henry 8. that the preſent frequent 
prorogations were made. Formerly two or three new Parlia- 
ments were ſummoned in one year, and diſſolved ; and there- 
fore the privilege redeunde (which it is agreed there is) muſt be 
after a diſſolution as well as a prorogation. It is the duty of 
members to ſtay the whole ſeſſion; and in 6 H. 8. c. 16. de- 
parting before the end of the ſeſſion is a loſs of wages; and in 
4 Int. 44. there are many inſtances of informations by the 
Attorney General for departing from Parliament, In Scabel't 
Memorials, 88. it is mentioned to be a privilege, eundo morantle, 
et redeundo for themſelves and ſervants, which is likewiſe men- 
uoned page 103, 108. and in Dewe's Journal 414. Dedaridge's 
preface to the opinions of learned antiquaries, and Sir R. Ar- ER 
Ihn, 38, 39. $0 in the article of wages, they were paid for = AS 
ſome days after the diſſolution ; 4 Int. 46. wages are due for r 
every day, veniendo, morando et exinde dd propria redeunda, and 
the 35 H. 8. c. 11. gives them for as many days as may be 
reaſonably taken up in coming and returning. In the Re. 
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| exinde al propria redeunds, pro 48 diebus. 


| 6 * 
Another authority to ſhew that equal privilege ſubſiſts in re- 
turning as in coming, was from Charta de Foreſla, c. 11. 
Quicunpur Archiepiſcopus, epiſcopus, comes vel baro ventens ad ne 
ad mandatum noſitrum, tranſierit per foreſtam noſtram, liceat ei 


ccgepere uam befliam vel duas per viſum forgſtarii fi pros foo; 


autem, faciat cornare, ne videatur hoc furtive facere. Hoc idem 


was Cited, to prove that the words veniens ad nos 
ugſtrum were to be underſtood of coming to Parliament. 


Another argument was drawn from 1 Fac. 1. c. 3. which 
was made to cure an inconvenience ariſing from this privilege 


as to members taken in execution out of the time of privilege, . 


and to give the plaintiff a new writ of execution, when the 
time of privilege was over. Ads | 


It may be objected, that theſe are not rights inherent in the 
commons, but what flow from the grace and favour of the 
crown,. and on the beginning of a Parliament is aſked by the 
ſpeaker as ſuch. To which it is anſwered, that this is done 
rather by way of recognition, and keeping up their right, than 
acknowledging it as a favour. And it appears in Dewe's Jour- 
nal 122. and Sir R. Atkins 40. that Mr. Onflow, who was elect- 
ed ſpeaker in 1566, noglected on his being preſented to Queen 
Elizabeth to demand this freedom from arreſts ; and it was re- 
ſolved that ſuch demand was not neceſſary, and the privilege 
ſubſiſted notwithſtanding. . FP | 


They likewiſe compared this to the caſe of witneſſes, who 

are protected eundo et redeundo. 1 Mod. 66. 2 Roll. Ar. 272. 

The fame as to the parties to the ſuit ; and Raſtal, tit. Pri- 

vilege, uſes the words in the writ for wages, et einde ad pri- 

pria redeunds, And this returning has never been very nicely 

ſcanned, ſo as to require a man to go the direct road. Bro. 

Privilege 4. allows that the protection is not forfeited by the 

plea of extra viam, becauſe it may be he went to buy a horſe, 

victuals, or other neceſſaries for his journey. Neither is the 

law fo ſtrict in point of time, as to require the party to ſet out 
immediately after the trial is over; and for that was cited the 

ub. Sat. 308. caſe of * Hatch againſt Bliſet, vide Trin. 13 Ann. in B. R. he 
4 Bac. Abr. 326. had a trial at / Incheſler aſſiſes, 'which was over on Friday at 
four in the afternoon : ſhe aid there till after dinner on Sat- 

„and in the evening at ſeven was arreſted going home to 


Portſmouth, which is twenty miles: and the court held, = 


2 


giſter, 192. 4. there is a writ to the ſheriff to levy 19/. 45. þ 
/ militum veniends ad Parliamentum, ibidem 3 


452 eis redeundo facere ſicut praedictum eff, And 4 Inft, 308, 
mandatum 
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cely J- The third point (and indeed the only one the court 
Bra. doubted of) was whether he could be diſcharged by motion. 
HY And for this Natfon's Colleftions, Vol. 2. page 450. was cited, 
vor . where it is ſaid, that privilege of Parliament is a reſtraint to the 
$ | proceedings of inferior courts. - That the courts of 1e/ftminſler- 
t — ball are bound to take notice of this privilege, and allow the 
EN ume out of the ſtatute of limitations, That it is ex neceſſitate, 
e elſe he muſt lie till the next Parliament, which may be ſooner 
day 1 or later. That for expedition many things are now done in a 
2 ummary wm by motion, for which formerly the party uſed 
kat to de put to his audita querela ; and in the cake cited of Hatch 
„ the + V was diſcharged by motion. So on 7 Aun. c. 12. 
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ſhe ought to be diſcharged, her protection not being expired, 
and a little deviation or loitering would not alter it, 1 


The ſtatute 12 C 13 W. 3. c. 3. was alſo mentioned as 
taking notice of this privilege of freedom from arreſts, and as 
making no diſtinction between a prorogation and a diſſolution. 


2. The next point was to ſhew that Colonet Pitt was arreſt- 
ed within this time of privilege ; and for this were cited 2 Lev. 
72. 1 Brownl. gx. which ſpeak of it as ſubſiſting for forty 
days after the Parliament, And in 'the Iriſh acts 3 Ed. 4. 
(which were generally tranſcripts of laws enacted here) it is 


after the Parliament finiſhed. However this point was not 
much inſiſted on, it appearing that the Houſe of Commons had 
always avoided determining this queſtion, and had left it at 
large to a convenient time, of which themſelves were the 
Judges : and therefore in the caſe of Mr. Martin in 1586, who 
was arreſted twenty days before the meeting of the Parliament, 
the queſtion was put, whether the Houſe would limit the time, 
and reſolved they would not; but they held that the twenty 
days were within a convenient time, and that therefore Mr. 
Martin ſhould be diſcharged. Scobel 109, 110. 


It doth not appear, they ever entered into the conſideration 
of the nearneſs or diſtance of each gentlemian's borough ; but 


of writs at common law ; which are the ſame neary as in the 
remoteſt counties. : 


before he had time to ſettle his private affairs and prepare for 
his journey. And the caſes before cited of parties to a ſuit and 
witneſſes were again relied on, to ſhew there was no occaſion 
for him to ſet out immediately upon his return. 


38 the 
w 


expreſly recited to have continuance for forty days before and 


hold the ſame general rule, as it is done in fees and returns | 


This gentleman was arreſted two days after the diſſolution, 


gb 
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the ſervants of ambaſſadors are every day diſcharged on mo- 


tion; and yet there are exceptions in that act, as to merchants 
and traders, which might be very proper for ſpecial pleading, 
And the ſtatute 29 Gar. 2. c. 7. againſt arreſts upon Sungzy; 


was mentioned, where no doubt the party would be diſcharged 
on motion. | | | 1H | 


The counſel for the plaintiffs offered very little on the two 
firſt points; but applied themſelves chiefly to the laſt, to ſhey 
that the diſcharge ought not to be on motion; and mentioned 
the caſe in Salk, 544. where it was held, that an attor 
muſt plead his privilege: and Garth. 131. as to the a4 
of oblivion. That the proper way would be to bring his 
writ of privilege, the ſuggeſtions whereof might be pleaded 
to, and this great point determined upon record. I there 
be no addition in an outlawry, it is bad; but muſt be 
avoided by writ of error. And wherever it has been intended 

to give a power of diſcharging on motion, it is mentioned par- 
ticularly, as to bankrupts, and ſeamen. 


There was nothing ſaid upon the argument by the Judges at 
Serjeants-Inn, But the laſt day of the term the Chief Juſtice 
declared, that all the Judges were of opinion, Mr. Put wa 
intitled to privilege redeundo for a convenient time, and that 
within that time he was arreſted, | 


And as to the third point he declared, that there was great 
doubt amgngſt the Judges; who however did all agree, that 
if a writ of privilege was procured, that would remove al 
difficulties : and therefore the rule was enlarged till next term, 
without prejudice to the queſtion, whether it could be done by 
way of motion or not. 


Early in the next term a petition was preſented to the Lo 
Chancellor, with an affidavit to verify it. And upon preſenting 
it, his Lordſhip ſaid, that in ſo untrodden path as this, d 

ſhould be very careful what he did; and as it was not his 
buſineſs to draw the writ, he expected Mr. Pitt's counſel ſhoul 
prepare one, and ſend him and the Maſter of the Rolbs 3 
copy of 1 which was done, from Pryn's 4th vol. of 2 
menta Tits, 722, 755, 7595 776, 184, and a day appoin 
to ras to it eee <oY The were no Dan A. 
tended on behalf of the plaintiffs, the main point being dete. 
mined againſt them. But ſeveral objections being taken 1 
the manner of verifying the petition; and to the draught af de- 
writ, the matter was put off, with an intimation that it 
hardly probable any determination would be made within the 
term ; and therefore recommending it to My. Pitt's coun 
2 | whetss 
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whether they would not try what they could do in B. R. upon 
their motion, before the term was over. Upon this the peti- 
tion was withdrawn, and mention made to the Judges of the 
King's Bench, that their opinion was deſired upon the mo- 


tion. | 

Whereupon the evening before the end of the term, the 
Judges all met again at Serjeant's- Inn. And the laſt day of 
the term the Chief Juſtice delivered their opinions. 


That all the Judges, except the Chief Baron Reynolds and 
Baron Thomſon, were of opinion, Mr. Pitt ought to be dif- 
charged on motion: that the Chief Baron did not ſay it would 
be wrong to do ſo, but was doubtful ; and as for Mr, Baron 


Thomſon he was ſtrongly againſt it. 


As what is to be done is therefore clearly the opinion of 
ten Judges, I will briefly ſtate the ground they go upon. 
For that purpoſe they have taken two things into conſidera- 
tion, 1. How the law ſtood before the 12 & 13 V. 3. 3. 
and, 2. Whether that has altered the law, and how far. 


As to the firſt we think that before the ſtatute 12 C13 
. z. the method in Veſfiminſter-hall was, to diſcharge by 
writ of privilege, which was in nature of à fuperſedeas to the 
proceedings, and the pleading concluded, ſi curia Domini Re- 
10 placitum. praed* cognoſcere velit aut debeat. 1 Pryn's Regijler 
600, | 


And as to the ſtatute 12 & 13 W. 3. we think it has made 
two alterations. 1. That it has taken away the old plea of 
privilege ; and, 2. By making the arreſt irregular and illegal. 


The a& was deſigned to abridge the privilege, and to give 
leave to proceed after a prorogation. Then comes an enact- 
ing clauſe with negative words, that the body of a member 
al not be arreſted during the time of privilege. The old 
lea therefore of not proceeding is taken away, for it is made 
awful to proceed, and he cannot plead to the proceſs though 
irregularly arreſted ; agreeable to what was held in the caſe of 
Widrington v. Charlton, Hil. 11 Ann. in an appeal. If he can- Lucas 8. 
not take advantage of this the old way, there is no other left Sag N 
but by motion; and it being rendered illegal to arreſt the body, * 
dis an irregular execution of the proceſs. In Sir Richard T. Raym. 23 
Taple's caſe in 1 Sid. 192. and 1 Keb. 727. the Judges told 
dir Richard he muſt ſhew his return, or writ of privilege. 
Here the defendant has complied with the firſt part, by pro- 
Cucing the original return. In Lord Banbury's caſe in Call. 512 
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Trinity Term 7 Geo. 2. 
it is ſaid, they would not proceed to his ge 
| 2 


motion; but 1 have ſeen a manuſcript report 
where Holt ſays, if there had been no diſpute of the identity 
olf the perſon, and the ſummons to Parliament had been ſhewn, 

he would have diſcharged him on motion. There was m 
Lord Merdington's caſe in C. B. in my Lord King's time: and 
he being a Scotch Peer, was arreſted, and the act of Union 
having given them the privilege of Engliſb Peers, he was diſ- 
charged upon motion. 


In the preſent caſe here is matter of record produced b 


_ warrant the diſcharge, and if we have proper evidence, why 
ſhould not the remedy be ſpeedily applied ? 


It.is certainly ſo, as mentioned at the bar, that ambaſſador 
ſervants, and perſons arreſted on a Sunday, are diſcharged on 
motion. There are many writs in Raftal for diſcharging ju- 
rors, -and witneſſes, and yet it is done every day by motion; 
and thoſe writs only prove, that it may be done another way, 
And the inclination of courts to diſcharge on motion has been 
ſo great, that the party arreſted may apply to the court under 


whoſe protection he is, or the court out of which the proceſs 
iſſues, which ever happens to fit firſt. 


And if in Blifſet's caſe the court above took notice of the 
privilege of the court of niſ prius, and diſcharged her; what 


reaſon is there we ſhould not pay the ſame regard to a ſuperior 
privilege ? 


There muſt be a rule to diſcharge the defendant out of the 
cuſtody of the marſhal, . 


NM. B. The rule was at firſt pronounced to be upon filing 

common bail: but before the court roſe, the Chief Ju- 

ſtice ordered that part to be ſtruck out, becauſe it in ſons 
meaſure warranted the arreſt, | 
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8 Georgii 2 Regis. In B. R. 


Philip Lord Hardwicke, Lord Chief Fuftice. 
Sir Francis Page, Kut. 

Sir Edmund Probyn, Kat. Juſticet. 
William Lee, E/q; 


john Willes, E/q; Attorney General. 
Dudley Ryder, E/q; Solicitor General. 
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Caſe of the Borough of Warwick. 


PPEAL from a poor's rate: and the ſeſſions ordered Cm eri. 

A the churchwardens to produce the books at an ad- 
journed day, before which a certiorari was brought 

to remove that order; and held to lie, though the appeal is 

depending; elſe the order muſt be obeyed before the validity 

of it can be determined. 8 | | : 


It was alſo held, that an appointment of overſeers may be 
removed before an appeal to the ſeſſions; for the rule laid down 
in Salk, 147. extends only to the caſe where there is a limited 
time for appealing, as to the next quarter-ſeflions ; but the ſta- 
tute 43 Elrz. c. 2. is not fo reſtrained : and conſequently it 
can never be ſaid, that the time for appealing is gut. And if 
the appeal from an appointment is lodged, there can be no 
certiorari, till the ſeſſions has made a determination, and a 
*r!terar; brought pending ſuch appeal ſhall be ſuperſeded. 
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Rattle verſus Popham. 
| „ em * W eee ee N ee eee 
A fever to grant I N ejeftment, it appeared, that upon a marriage; ſettl 
a life eſtate is - . . 
Oe: a power was given to every tenant for life when in poſ- 


ed by a leaſe for ſeſſion to limit the premiſſes to any woman he ſhould marry 
99 years deter- for her life by way of jointure and in bar of dower. The 
| _— 92. * tenant for life made a leaſe for qq years determinable on the 
See contra held death of his wife: and it was held, that however ſhe might be 
by Lord N e intitled to relief in a court of equity, yet at law it could never 
5 5 ur. be ſaid to be an execution of the power: for the eſtates are 
very different, one being a freehold and the other a chattel, 
and the freehold in her being a qualification to any after-taken 
huſband to be a member of Parliament, kill game, &c. And 
8 Co. bg. Ley 74. Co. Litt. 45. were cited, where the pow- 
ers in biſhops or tenants in tail to make leaſes have been held 
to be ſtrictly purſued. | | 


Dominus Rex vers The Juſtices of Somerſetſhire, * 


| Veſtry cannot A AND AMUS to the juſtices, to graht 2 warrant for 
ab RO levying 30“. 175. 11d. being the balance of the laſt 


their accounts. Overſeers of the poor's account in their Hands. They return, 


2 Seſſ. Caf. 283. that true it is there was ſuch a balance, but that the veſtry 
| had ordered them to retain it, and employ an attorney to ſue 


for ſome charity money, and get it laid out for the benefit of 

the poor ; that one Young was ſo employed, and the balance 

exhauſted in fees, and that the overſeers had engaged to pay 
ung; et ea de cauſa they had refuſed to grant the warrant. 


Et per curiam, There muſt go a peremptory mandamus, for 
the ſtatute 43 Eliz. c. 2. ſays, the balance ſhall be paid over 


/ to the new: overſeers, under a penalty; and it is not in the 


power of the veſtry to diſpenſe with the ſtatute. 
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Smith verſus Dr. Bouchier et ab. 


\ARESPASS and falſe- impriſonment againſt ſive defend- ]»fification un- 
ants: They all join in a'plea of Not guilty as to all 3 ; 

but eight days impriſonment, which they juſtify, for that the Or held ill, 
chancellor and ſcholars of 5 * were a corporation by pre- and whine hath 
ſcription, and that by act of Parliament, 1g Ez. they were tify join wr 
incorporated, and had power by cuſtom to hold a court er thoſe who have 
Friday before the chancellor, his commiſlary or deputy, for all geg 29 
perſonal actions, where either party was a ſcholar, or had the bad as to all. 
privilege of the univerſity. That by the cuſtom, a plaintiff wege 
making oath, that he has a perſonal action againſt any perſon 1 Bi! 
within the precincts of the univerſity, and that he believes the K. B. 331. 
defendant will not appear, but run away, the Judge may Fa tem 
award a warrant to arreſt him, and detain him till ſecurity See 2 Wit. 250, 
given for his anſwering the complaint. That 7 Augy/t 1731, n- S. C. but 
the defendant Bouchier having the privilege of the univerſity, 2% 8. P. cited, 
made a complaint to the defendant _ the vice-chancellor, | 
of a perſonal action againſt the now plaintiff, to his damage 
of 10001. according to his eſtimation, and that he ſuſpected 
the now plaintiff would run away: that he took his oath of a 
and upon the truth of the premiſſes, upon which a warrant 
was granted to the other defendants, who arreſted him, and 
kept him in priſon eight days for want of ſureties; and traverſe. - 
their being guilty aliter vel alio mado. To this there was'a 
frivolous replication, 'and to that a demurrer. 


Strange pro quer argued, 1. That the cuſtom was bad; and 
2. If good, yet it is not purſued. a 


His objections to the cuſtom were all over- ruled, but were, 
1. That the cuſtom is to make oath that he has a perſonal 
action, not a cauſe of action; ſo he muſt ſwear to matter of 
law. Sed per curiam, "That is no more than is done in ma 
caſes, 2, In the caſe of a ne exeat there muſt be oath of the 
parties, declaring he intends to go abroad; whereas here a 
bare belief is ſufficient, without ſhewing the grounds of it. 


But upon the ſecond head the court held that the cuſtom 
was not purſued. 1, By the cuſtom he is to ſwear to his be- 
lief of the defendant's deſign to run away; whereas the oath is 
only that he s it, which is not the ſame: that may be a 
Found for ſuſpicion, which will not induce a belief. 2. The 
oath is only of and upon the truth of the premiſſes; now a man 
who ſwears the premiſſes are falſe, does fo. Hil. 12 An. Rev 
(ma v. Green, a conviction for ſelling bread quaſhed, becauſe 
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2 3 ſworn before his predeceſſor. At the election there were 
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the witneſs only ſwore de veritate praemiſſorum. So Paſ. 13 Any, | 
. Regina v. Gery, pragſlat ſacramentum de veritate materiarum in 
informatione contentarum, was held ill. 


ſome of the deſendants, as the officer and gaoler, might haye | 
| been excuſed, if they had juſtified, without the plaintiff, or the 
, » - vice-chancellor; yet it was held, that by joining with them, 
as to whom. the proceſs was no juſtification, they have forfeited 
their juſtification : now the Judge and the plaintiff knew the 
oath was not ſufficient. And 2 Luttw. 9355 goes upon that, 
and ſo did the caſe of Philips v. Biron (ante, 509.) Upon this 
foundation therefore the plaintiff muſt have judgment againſt 

all the defendants. 81705 5 | | 


Tryon au, Carter: | | 


Immaterial if- Bond was conditioned for the payment of money with in- 
ſe. A tereſt, Sc. on or before 5 December. "The: defendant 
aded payment on the 5 December, to which there was 2 

See 1 Bur. Rep. replication-; and a verdict for the plaintiff, But a repleader 
292 — awarded, as being an immaterial iflue, for it finds no breach of 
the condition, becauſe it might be paid before the 5 December, 

and then the condition is performed: and it is not like the 

caſe where a condition is to pay upon ſuch a day, for then 

there can be no legal payment till that day, an actual payment 

before being but in the nature of a depoſit, till the day. But 

here it would be a legal payment at any day. Vide ante, 403. 


| _ Colborne v. Stockdale. 1 Saund. 102. 


Daominus Rex verſus Ellis. 


any D the charter of New Romney the new mayor is to be 


mayor there two candidates, Ellis and Whitwick ; Ellis had the majority, 
muſt be his aſ- Notwithſtanding which the mayor ordered Whitwick, to be 
_ 8 worn; upon which the town clerk read the oath, and both 
ſence is not fuf. Ellis and Hhitwick had their hands upon the book, and kiſſed 
ficieat. it. Upon trial of the iſſue, whether Ellis was duly ſworn, it 
| was ruled by Eyre C. J. de C. B. at Maidſtone, that it was not 

a good ſwearing ; for as it is to be the act of the mayor, bis 

aſlent muſt go along with it: and that there is no difference 

between ſwearing by and before the mayor. And now upon 

motion for a new trial the court were of the ſame opinion, 


and there was judgment againſt the defendant, 


Hoval 


—— 
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HERE was a joint commiſſion againſt. the deferidant and Segaratecreditax | 
T his partner. And the plaintiff was a ſeparate. creditor of Taycome — 
the defendant's, and arreſted and held him to bail. But on ids ofbanks 
motion he was diſcharged on common bail; the plaintiff being rope. 
ſuch a creditor, as might have come in under the joint com- 


| Dominus Rex verſus Bell. 
N information in nature of a quo warrants was brought No new trial e 
A againſt. the. defendant, to ſhew by what authority he be granted after 


claimed to be a common-council, man of Marlborough : and _ nay 
upon a trial in 1731, there was a yerdict for the defendant. | 


This term the proſecutor. moyed for a new trial, as being a 

verdi& againſt evidence; and the proſecutor referred to the re- 
port of the Judge, and inſiſted he was not too late, there being 
no judgment yet. ſigned, according to the caſe of Gilman 
v. Smith, Mich. 9 Geo. 1. where it was held, that though the 
four day rule be out, yet it is ſufficient if they come before 
judgment. Ante, 845 · | A1 Fs | 


But the court would not ſuffer the merits of the motion to 
be gone into, on account of the length of time ſince the ver- 
dict; it being poſſible that many mens rights might depend on 
the validity of this man's vote, which the corporation was 
bound to admit after a verdict eſtabliſhing his right. And it 
would be much leſs miſchief, to let this verdict ſtand (ſuppoſing 
it to be wrong) than introduce a general inconvenience. They 
ſaid all new trials were diſcretionary ; and though my Lord 
Halt entertained, a notion of their being ancienter than the caſe 
in Stiles, from the challenge we meet with in the old books, 
that the juror had before given a verdict in the ſame cauſe ; yet 
it does not thence follow, that the court granted a new trial 
upon the evidence; for it might appear to be a miſ-trial upon 


the record, or there might be other reaſons to award a venire 
facias ds ND. | | 
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Ruſh et al' afign*-Ryland verſus Baker. 


HE defendant was plaintiff in an action againſt Ryland, 
6 | and took his goods in execution after an act of bankrupt- 
bankrupt's - ey Committed, but went on and received his money. And 
goods, 2 now trover being brought by the aſſignees, and a verdict in 
1 their favour ; it was held on a motion for a new trial, © that 
See 2 Bur. Rep. the action was well brought againſt the defendant, who re- 


314 „ »ceived the money, without joining the officer.” 


. 
: 


Williams verſus Browne. 


| HE queſtion in this caſe was, whether croſs remainders 
3 were created dy implication from the words of a will. 
drews 124. And the arguments of the counſel, and the reſolution of the 
zBarnard. K. B. court, being the ſame as in the caſe of Cumber v. Hill, ante, g6g. 
_ which was held not to differ materially from this; it will be 
only neceſſary to ſet down the words of this will, which for the 
reaſons given in that cafe were held not to create any croſs re- 

mainder. | eee 


The deviſe was to Mehetabel for life, remainder to the uſe of 
all and every the child and children both male and female born 
and to be born of the body of the ſaid {ehetabel, equally to be 
divided between them, and of the heirs of their reſpective bodies 
lawfully to be begotten, and for want of ſuch heirs,” the remain- 
der over to another daughter and her ifſue, in the ſame words. 


Dominus Rex verſus Lloyd. 


A 
C 


8 A Complaint in writing was exhibited to the quarter: ſeſ- 
clerk of the ſions of Cardigan againſt Thomas Lhyd clerk of the peace 
_— e of that county, containing ſeveral charges of miſbehaviout, 
be ſet out in the Which, if true, were a ſufficient cauſe to remove him from that 


The ſeffions received the complaint, and ordered L 


a copy, and time to make his defence. And on the day ap- 


O2. 

A Cal. 233. pointed, reciting the complaint and notice, “ Upon due exz- 

. e mination thereof openly this day in court, and of the ſeveral 
« matters and charges therein contained and herein before 
<« partly ſpecified, alleged and charged againſt the ſaid Thomss 
« Llyd, and upon full hearing and examination of ſeveral 
<« witneſſes and other due proofs touching the ſeveral charges 
“ againſt the ſaid Thomas Lloyd in the ſaid articles contal 
« openly this day in court in the preſence and hearing of the 
« faid Thomas Lloyd, and of his counſel, who now attend - 
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« this court on his behalf, and make a defence for him, and 
00 — bearing what is alleged and inſiſted upon by the faid* 
« Thomas Llepd and his counſel in his defence; this court ad- 

« judges him guilty of ſeveral of the articles, and remove him 
« from his office purſuant to the ſtatute . 8 


A certiorari was brought to remove this into B. K. and De. 4 
niſon pro defendente objected, that this being a conviction in a | 
ſummary way before juſtices of peace, and without a jury, and | 
the ſtatute 1 V. & M. c. 21. requiring the removal to be upon 1 W. & NM. 
due proof of the miſdemeanor complained of; the evidence in 1. 
this caſe ought to be ſet out, that the King's Bench may ſee, 
whether there was due proof; and not truſt the juſtices, who 
may have deprived the defendant of his freehold upon leſs evi- 
dence than they ought to have done, or perhaps upon that which 
is no evidence in point of law. The common Jaw ranks trials 
by proof, or per teftes, amongſt the ſeveral ſorts of trial, and there 

e evidence, or the ſubſtance of it, is ſet out in the record. 
Raf. 228. 9 Co. 3. 2 Roll. Abr. 577. Co. Lit. 6. Co. Ent. 
463. Gro. Eliz. * 1 And. 20. And ſo it is on demurrers 
to evidence. In convictions about the game, the evidence is 
always ſet out. | ts | : 


Strange contra, The ſtatute on which this is founded, gives 
power to the quarter ſeſſions, on a complaint and charge in 
writing to be exhibited againſt any clerk of the peace of any 
miſdemeanor by him committed, to examine into the ſame 
openh in their general quarter ſeſſions, and upon ſuch examina- 
tion and due proof, to ſuſpend or diſcharge him from his office. 
By this act three things are required. 1. A miſdemeanor; 
2. A complaint thereof in writing; and, 3. Examination and 
due proof openly. All which the proceedings ſhew to have 
concurred in the preſent caſe. For as to the firſt, It is not 
diſputed, but here are ſuch facts alleged, as, if true, are a great 
miſdemeanor. As the ſecond, here is a complaint of them in' 
writing. And as to the third, the words of the act are com- 
plied with, and the intent too; for the record ſays, it was up- 
on examination openly and due proof. | 


„ 


LESLESSt 


But to this it is objected, that this is nature of à conviction 4 
in a ſummary ** and that therefore the evidence ough 
3 


t to 
fore be ſet out, that this court may ſee there was due proo 


and 
os the caſes of convictions have been cited for that purpoſe... And 
yeral | do admit, that in the caſes of convictions before one or two 
ges private juſtices, the authorities are, that the evidence ſhould 
jo! be ſet out, that it may appear, the informer was not admitted 


« witneſs, But this. caſe differs widely from them, 1. As 
| Fes te 
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IT. this is an order, and not a conviction; 2. As it is a proceeding 
at ſeſſions, and not before: private juſtices. 


As to the firſt, there is a ſtanding diſtinction between orders 
and convictions. "Theſe orders, like all others, are drawn up 
in Engh/b, but convictions in Latin. Is this more like a con- 
viction than an order of baſtardy, where the evidence never is 


In caſes of orders of ſettlement, and for wages, the court gives 
that credit to the general adjudication, that they preſume it to 
de right, unleſs the contrary appears. Salk. 444. And this 
Ante, 555 indulgence has been extended to convictions. Trin. 9 Geo. 1. 
Rex v. Ford. In conviction for keeping an alehouſe on 3 Car. 1, 
c. 4. it was excepted, that the juſtice could not proceed if the 
party had been puniſhed. by 5 & 6 Ed. 6. c. 25. there being a 
clauſe of exemption in 3 Car. but the court held, that need not 
be ſet out, and they would not preſume a want of juriſdiction. 
L. Raym- 1375- So in the caſe Rex v. Thecd, Mich. 11 Geo. 1. conviction 
, for obſtructing an exciſe officer : and objected, that they ſhould 
ſhew it was in the day, elſe he may be obſtructed, if he comes 
without a conſtable, Et per curiam, it is enough the convic- 
tion does not appear to be wrong. And even in the caſe of 
convictions on the game laws, though the court will not allow 
the witneſs to ſwear generally that the party is not qualified; 
yet the general allegation is ſufficient, where it is the words of 
| the juſtice, 


But ſecondly, This is an order of ſeſſions, where the evidence 
never is recorded: and it would be extraordinary to expect it 
ſhould be taken down, it concerning the defendant, who was 

| the officer till the evidence was over. The act requires the 
proof to be openly in court, which muſt be underſtood vie 
uoce; and the fame clauſe requiring the complaint to be mwrit- 
ing, as oppoſed to the word openly, ſhews it was never expected 
the evidence ſhould be taken down. This court always pays 
regard to the method of proceeding: in inferior courts ; and! 
put it on the other fide to:ſhew one order of ſeſſions, where 
the evidence has been ſet out. There have been but three of 
: e 4 theſe orders before, Regina v. Baines, Rex v. Horwell, and 
62. Rex v. Harland: and they are in the ſame manner, upon en- 
mination and due proof; and therefore this, if it be an erro!, 
is juſtified by precedent, | Te 


And as to the objection, that it is to deprive him of his free. 
hold, and therefore the court ſhould ſee it is done upon legal 
evidence: the ſame may be ſaid, even where there is a 
for there the court direct what ſhall be admitted as evidence, 
and are as liable to miſtake, N 


1. 


ſet out, but a general adjudication of being the putative father? 


e - Ao. OE DES Cath. 


* 
* 
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The court took time to conſider of this caſe, and this term 
che Chief Juſtice delivered the reſolution of the court. | 


Chief Juſtice, It is fully ſettled, that in convictions the evi- 8. P. accord. - 
dence muſt be ſet out; and if this was to be conſidered as a and this diſtine» 
conviction, it therefore would be bad. But we are all of un Ammar gs wo 
opinion, it is to be conſidered as an order. In the three caſes adhered to. 

+ which have been upon the act, the certiorari's were to remove See "wn Rep. 
them as orders, and they are in Engliſh, which could not be, if fag. F 3 
they were convictions. Baines's caſe was before all the Judges, 1 W. Dl. 
41 they treated it as an order. And though it is ſaid, here is + ** 

2 puniſhment that follows, viz. the loſs of the office; yet the 
fame may be ſaid of moſt of the acts of Juſtices, where very 
ſevere penalties often follow. The caſes of orders of baſtard 

are very ſtrong, which are grounded on much the ſame wed 
in 18 Elz. c. 3. as are in 1 /. & M. c. 21. And as to the 
caſes of ſetting out evidence on demurrers, it is abſolutely 
neceſſary to have it on record; and the ſuperior court ars 


Judges of the fact, as well as the law; which on a certiorari 
we are not, 


This exception was taken in the caſe of Horwell by Mr. 
Lechmere ; but the defendant died before any thing done upon 
it. And as to Baines's caſe, it is a ſtrong negative autho- 
rity, for that was greatly canvaſſed at the bar and bench, and 
yet this exception not taken. At firſt we thought this a ſtrong 
objection: but are convinced, there is this diſtinction between 
orders and convictions, and the precedents are not to be ſhaken. 
This therefore, being an order, muſt be confirmed. 


+ 


Dominus Rex verſus Robe. 1 
ty + . 


N information was filed againſt him for ſeveral illegal ex- Judgment ar- 
actions in his office of clerk. of the market, there 3 
were ſeveral counts ſpecifying ſums taken of particular per- charge in an 
ſons; upon all which hi inct charges the defendant was TY 
acquitted : but at the cloſe of the information there was a — a 
general charge, of which he was found guilty, viz. that under . 
colour of his ſaid office he dd illegally cauſe his agents to de- 
mand and receive of ſeveral other perſons ſeveral ether ſums of 
money, on pretence of weighing and examining their ſeveral 
weights and meaſures, Exception was taken, that this is ſo 
eneral a charge, that it is impoſſible any man can, prepare to 
ly tag on this proſecution, or have s of plead- 
it in bar to any other: and for this fault the judgment was 
arreſted, Ante, ” ' * ; | te: 


Lord 


ow 


Michaelmas Term 8 Geo. 2. 


4 6% Tord Clinton verfus Morton. 


euern. IHE . inſiſting upon his diſcharge many Tots 

Fab 5 15; ago under a commiſſion of bankruptcy, and it being 

ET doubtful whether the clauſe that enabled bankrupts to plead ge- 

gnmerally was ftill in force; he moved, and had leave to- plead it 

doth ways, generally and ſpecially : 'which 1 take to. be « new 

caſe upon the act, the words whereof are only, that he ſhall 

With leave of the court plead ſeveral matters. Strange pro de- 
fendente, and adviſed the motion. | 


Philips verſus Wood et al. 


Pleaddoulte., 1 EAVE was given to plead non afumy/ it, and a diſcharge 
by an though ſaid to be denied in C. B. 


e I Palmer. 


Aperol accept- IEE defendant was ſued as acceptor of a bill of exchange, 

E n 1 And upon the evidence it appeared to be a parol accept- 

de acceptor. ance only, which the Chief Juſtice ruled to be ſufficient, that 

ea. 611« being good at common law, and the ſtatute 3 C 4 Ann. c. 9. 

Caf. terap. 

""Hardw. 74 Which requires it to be in writing in order to charge the drawer 

"= with damages and coſts, having a proviſo that it ſhall not ex- 

 * tend to diſcharge any remedy that any perſon may have againſt 

the acceptor. Upon this direction the jury found for the plain- 

tiff, But the Chief Juſtice of the Common Pleas having lately 

ruled it otherwiſe in the caſe of Rea v. Meggott, the court was 

= for a new trial. And in order finally to ſettle this 

| ao it was ordered to be argued : and after argument the 

is court was of opinion, that the direction in the preſent cauſe 

"LOS was right, and agreeable to conſtant practice, and ae 
by ordered the poſtea to the plaintiff. 


NM B. Trin. 10 Geo. 2. Lord Hardwicke ſaid at Guildhall 
that on c 1 e with the Chief Fuftice of the Common Pleas, 
he warved his opinion, and ſaid, he thought the * Band 
had done right in thit caſe. 


Dominus Rex beni Johnſon e et al "44 


Challenging the HE defendants in an information in natura de quo , wer- 
Lee rants obtained the common rule for a ſpecial j . 


8 was drawn up as uſual, for the ſheriff to attend with th 


o 
4 


Michaelmas Term 8 Geo. 2 


of an intereſt the ſheriff had, as being a freeman of Chafter, 
whoſe rights were to be tried. And upon arguing this chal- -- 
lenge before the Cheſter Judges, viz. Mr. Verney and Mr. Jaſep, 
they were of opinion to allow the challenge; though it was 
much isiſiſted on, that ſince the late act the ſheriff had no in- 
guence, he being only to return the lift brought him as ſtruck; 
dut the right of challenging not being taken away, nor his 
power of marſhalling the panel and putting which he pleaſed 
firſt, it was determined to be a good challenge, and the array 
was quaſned. | | 


It was then moved, that an attachment might iſſue againſt 
the defendants as for a contempt in-challenging contrary to 
the rule of court; and the caſe of Burridge (ante, 593.) was 
cited, where on a rule by conſent for a ſpecial jury, he chal- 
lenged the array for want of hundredors, and the court grant- 
ed an attachment againſt him.” But the court did not ſeem to 
reliſh that caſe ;- and ſaid it might be an authority in one ex- 
actly circumſtanced as that was, but in no other. That in 
the preſent caſe, though the ſheriff is mentioned -in the rule, 
yet that is only as he 1s the uſual officer ; but it did not pre- 
clude the proſecutor from taking the venire to the coroner. 
And the court remembered in what manner the motion was 
made by Strange, viz. that wherever the proſecutor thinks fit 
to take his venire, there may be a ſpecial jury. * 


Between the Pariſhes of St. George Hanover Squars | and 
A Se. James Weſtminſter. 


A 

an apprentice to George Wheeler in St. George's pariſh, where 
ſhe ſerved forty days; and her maſter afterwards let her out 
for hire to a perſon in Marybone, where ſhe reſided above forty 


The ſeſſions held, that the laſt ſervice gained her no ſettle- 


no difference between the maſter's hiring her out, and her own 
act; and that it was like the caſe of a binding to A. and ſery- 
ing B. where it has been always held to be a ſettlement in B.s 
pariſh. So the order of ſeflians was qualbed.” © 


AS? 


"BS 


holders bock, and that he ſhould return the 24 ſtruck by the 3 Bac. Ar. 


ſter. The proſecutor took out the venire to the ſheriff of l. at Ni- 
Chebire And the defendant challenged the array, on account 288. at Ni. Pei. 


| h K 
PON an order of ſeſſions the caſe was ſtated ſpecially, Por. 
that Alice Wheeler, a pariſh girl, was bound by indenture 2.8. Ul. Gab 


176. pl. 238. 


days, but the maſter received her wages and found her cloaths. Fes 


ment, and conſequently ſhe was ſettled at St. Georges. But 
the court quaſhed the order, being of opinion, that there was 


Shergold 


Of che juriſdic- 
tion of juſtices 
"as to Wages. 

2 Seſſ. Caf. 
100. pl. 100. 


Amendment. 


Andrews 110. 


S. C. 8. P. 
2 Kel. 165. 
| pl 139 · 
ee Bur. Rey. 
316. 


2 Bur, Rep. 


_— 
* 


Michaels Term 8 Geb. 2. 
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122 of peace granted his warrant directed to the de- 
fendant, in theſe words, Whereas complaint is made 
* to me on the oath of John White, that Milliam Shergold re- 
<< fuſes to pay him wages; theſe are to require you, to cauſe 
the faid Shergold to appear before me or fome other juſtice, 
to anſwer che complaint aforeſaid ; and give notice to the 
&« ſaid White, before what juſtice you appear.” 


Upon this the defendant took up the plaintiff, and carried 
him before the juſtice, who bound him over to the ſeſſions; 
upon which the plaintiff brought his action, and a caſe being 
made at the aſſizes, the ſame was argued above, and theſe 
points reſolved. 1 


14 That though the ſtatute 5 Eliz. c. 4. does not expreſſy 
impower the juſtices to order the payment of wages; yet they 
have been ſo long indulged with it by the courts, under the 
eneral power of ſetting the rate, that it is not now to be 


Lamel 8 


2. That the juſtice has no power to grant a warrant to ap- 


prehend the party, he can only iſſue a ſummons. And that a 
warrant. expreſly to arreſt the party will not juſtify the offi- 
cer, there being no pretence for ſuch a juriſdiction. 


3- That this, though oddly worded, was not a warrant to 
arreſt the plaintiff. For the dant might-cauſe him to ap- 
pear by diftreſs, and it was not equivalent to the words bring 
before me. So the plaintiff had judgment. 


The Bank of England verſus Morrice. 


O a plea of ſeveral ſpecialties in an action on ſimple 

contract, the plaintifts replied affets ultra: which was 
found for them, but the verdict ſet aſide. They then moved 
for leave to alter their replication, and reply fraud; and cited 
3 Leu. 368. But the court ſaid, there muſt have been ſome 
conſent in that caſe, elſe it is an authority for withdrawing 
all vitious pleading at any time. And here it might be dan- 
gerous, becauſe the defendant on the former iſſue might have 


paid away aflets, as knowing that replication could not hurt 


her. So it was denied to amend, 
"_ | Hilary 
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Philip Lord Hardwicke, Chief vp. 
Sir Francis Page, Kar. 
Sir Edmund Probyn, Kur. alice. 


William Lee, Ef; © 
Joha Willes, Ey; Attorney General. 
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Dudley Ryder, E/q; Solicitor General. 
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Cornw 


Caſe of the Borough of Boſſiny alias Tintagel e 64 


HE court was moved for'a' mandamus on the ſtatute Mandanu; may 
11 Geo. I. c. 4. to go to the election of a mayor. rr 
Which was oppoſed, on a pretence that on the uſual tho — 34.4 | 
day one Robins was choſen and ſworn into the office; and mayor de fas. 
therefore as there was an Actual officer, they. ought firſt to ouſt Ae; — 24 
m. But the court (upon conſideration) held the writ ought 3 Bac. Abr. go. 
oY Ae hes | If no due election was made; and this wn; Nags 
o Rabin having no ſhadow” of right, the intent of the act was gas Bur Rep. 
o give the corporation a rightful officer as ſoon as might be: 
Whereas this pretence would waſte” the whole year, they ſaid, | 
this was not laid down as a general rule; for it might be 
*erwiſe, where there was a probable election and room! to 
lobt; and that theſe writs were diſcretionary. Beſides, there 
v3 no harm done, for it is not a peremptory milwddiyins';: and 
bey may return ( that there is a rightful ort 


Vox. II. 3 T | Sir ; 
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P-ON trial of an action of treſpaſs a caſe was made, that 

[ | the place where the ſuppoſed treſpaſs was committed was 
formerly the property of the plaintiff, who ſome years fince 
built a ſtreet upon it, which has ever ſince been uſed as a high- 
way. That the defendant had land contiguous parted only by 
a ditch, and that he laid a bridge over the ditch, the end 
whereof reſted on the highway. And it was inſiſted for the 
defendant, that by the plaintiff's making it a ſtreet, it was a 
dedication of it to the publick ; and therefore however he might 


be liable to an indictment for a nuſance, yet the plaintiff could 
not ſue him as for a treſpaſs on his private property. Sd pr 
curiam, It is certainly a dedication to the publick, ſo far as the 
publick has occaſion for it, which is only for a right of paſſage. | 
But it never was underſtood to be a transfer of the abſolute pro- F 
perty in the ſoil. So the plaintiff had judgment. ; 
, | 8 . 1B } 

Between the Pariſhes of Denham and Dalham in Suffolk 

Too bouſes in T JT PON a ſpecial order it was ſtated, that Walker hired > 
naps IST, farm in Denham above 101. per annum, and lived on it by 
— to deno. from 172.5 to 1730, and paid pariſh rates: that then he went * 
minate a ville. and lived for ſeveral years on 150. in Southwold, which is an ki 
Bur. fer- Cal. extraparochial place conſiſting of 'two houſes: and 300 acres d A 
2. Caf. 2.50. land belonging to and in the occupation of different perſons pa 
pl. 171. Fol. 14+ But it not appearing there had been any overſeers of the poor, th 
Hagene: .* the ſeſſions confirm the order of two juſtices for ſending him u th 
%%%“ “““ r e a aig #, the 
er 229, Strange moved to quaſh; both, it having been determined fug 

ae Sake. 486. and in the caſe. of Rufford (ante, g 12+) “ that a {tt 

e tlement may be gained in an extraparochial place containing 

“ more houſes. than one, fo as to come under the denomunt- 

e tion of a ville or townſhip,” the power in 43 Elia. 4. 2. u 

pariſhes being by the ſtatute 13 C 14 Car: 2. c. 12. 

to all townſhips and villages. Ware Ar A 
in Heer | + DN: 36-44- 6% Ode. 
+ Sed per curiam, That was a pretty liberal conſtruction on the que! 

e plainly related — in large pariſhes 
see Poſt, 1051. But ttus houſes are not enough to bring it within the denomim- 4 
Hve houſe. tion of a ville or townſhip, 1 Ia. 115. It muſt conſiſt d ji nion 
ribus manſionibis et vicinis; and ſhould have a petty cc ſtatu 
1 Med. 78. This does not appear to have the reputation - 


Ville. So the orders muſt be aftirmed, 
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Crew qui tam verſus Saunders. e 


copy of his deputation, 


. 4 
This was oppoſed by Strange on behalf of the poſt- office, 
who were no parties fo the ſuit. And he cited Hil. 12 Ann, where 
the college of phyſicians ſued Dr. We for practiſing without 
licence, and he was denied leave to inſpect the books; and 


Trin. 11 V. 3. Underhil v. Durham, where in ejectment the Cited in Andr. 


plaintiff claimed under a biſhop's leaſe made before the re- "ors 
ſtraining ſtatute, to commence on the expiration of a former, 
which the plaintiff could not produce; and he was denied to 
inſpect the books of the dean and chapter, they being no parties. 
And likewiſe the caſe of S§belling v. Farmer, ante, 646. 4 


Bootle contra compared it to the caſe of court rolls, and en- 
tries in the cuſtom- houſe, bank, and Saut h-ſea books. Sed per 
curiam, Inſpecting court rolls was the original of theſe motions; 
but then it was confined to the caſe of perſons intereſted, the 
rolls being the common evidence, which of neceſſity muſt be 
kept in ſome one hand. But lords and tenants of different 
manors have always been denied as ſtrangers. In the caſe of 
publick companies it is reſtrained to the entry which concerns 
the party himſelf. © And as to the cuſtom-houſe, they are really 
the merchants books for that purpoſe. | The - conſtitution” of 
the officer is private, and therefore not neceſſary for the plain- 
tiff to prove ; and as againſt the defendant, his acting will be 
ſufficient, The plaintiff took nothing by his motion, 


8. 11. 


one, and the other on Not guilty was acquitted. the . 3. that 


fendants 


And upon conſideration the Chief Juſtice delivered the opi- 
mon of the court, that he was intitled to no coſts, Before the 
ſatute 8 & g . 3. c. 11. if one defendant was acquitted, he 
435 not intitled to his coſts; the courts conſtruing the former” 
ab to relate only to the caſe of a total acquittal” of all the 
3 T 2 defendants, 
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: N action was brought againſt the defendant on tHe ſtatute No accefs to 
A g Aun. c. 10. § 44. for intermeddling in elections, being . —4 : 
ter at Nantwich. And it was moved on behalf of the teral actions, 


plaintiff, for liberty to inſpect the poſt-office books, and take a — 247» 


- Dibben verſus Cooke et a. | 80 a So W. 3. 


N Aion on che caſe ſor a nuſance was brought againſt Treſpaſs on the 
two defendants. © There. was judgment by dejaul; goin 3 


queſtion was, whether he was intitled to his coſts. dies colts to an 
e acquitted de- 


Re % 4 - * 
ee * E g 
Mae - Kb x a, 
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came.and gave coſts where one. of the defendants is acquitted, 

- unleſs the Judge certifies a reaſonable cauſe to make him a de- 
fendant. And that act extends to treſpaſs, aſſault, falſe im- 

8-3 Bur, Rep. priſonment, and ejectment. The preſent action is @ treſpaſs 
122. on the caſe : and though that be a ſpecies. of treſpaſs, and in 
proviſo has been extended to actions on the calc ; yet con- 


penal acts not to be extended by equity, and therefore an 


avowant not within the word plaintiff, Carth. 179. we muſt 


take it only to mean the general ſort of treſpaſs vi et armis, 
10 C. Marſbulſea caſe. And he ſaid this was the rule in C. B. 


Dominus Rex verſu Epiſcopum Landaff. 


It;z neceſſary to L RROR of a judgment in the court of grand ſeffions in 

os ee Wales in a quare impedit brought by the King againſt the 
| vere impedis, biſhop of Landaff, Francis lord Brooke, and Thomas Humpe, 
| Gut the want Clerk, for the church of St. Andrew in the county of Glamorgan. 
5 ney apy tg The count ſet forth the ſtatute 25 H. 8. c. 21. againſt ſuing to 
q "SH Rome, and impowering the Archbiſhop of Canterbury, under 
N 2 Barnard. K. B. particular reſtrictions, to grant licences and diſpenſations, that 


2 Kcl. 275, uſed formerly to be ſued for to the biſhop. of Nome. That 
pl. 211. Queen Aune in right of her crown was ſeiſed of the advowſon 


Archbiſhop of Canterbury 24 June 1706, (the church being 
then vacant) by his letters patent of diſpenſation, reciting that 
the new elected biſhop had repreſented the revenues to be too 
ſmall for the dignity, prayed for a diſpenſation to hold this 
chureh and other ecclefiaſtical preferments in commendam ; the 
Arehbiſhop accordingly grants the ſame, provided they were 
confirmed by the crown. Then ſets forth a confirmation under 
the great ſeal duly inrolled by virtue whereof Tyler became 
eccapable to retain the ſaid church in commendam with his biſhop- 
trick to which he was promoted; and whilſt he continued par- 
fon Queen Anne died, and George 1. ſucceeded, in whoſe time 

the church became void by the death of Yer; unde it be- 
longed to the late King to preſent, who died during the v- 

f cancy, and it deſcended to his preſent Majeſty, who. ought. to 
preſent, but is hindered by the defendants.' 


The biſhop's plea is, that he claims nothing but as ordinary. 
The lord Brooke pleads in bar, that Milliam lord Brooke his father 
was ſeiſed of the moiety of the manor of Dina Powys, in 
his, demeſne as of fee, to the moiety of which manor tf 


— 14 


defendants. This being inconvenient, the 8 JF. „ kr. | 


the cafe of the ſtatute of limitations, the word treſþafs in the 
ſidering theſe acts giving coſts have always been looked on as 


in groſs, and John Tyler being elected biſhop of Landaſ the 


- © = — 1 * Py 


DD BENTH 


Hilary Term 8 Geo. 2. 
half of the advowſon of this church belongs, to preſent in every 


ſecond turn; and the church being void he preſented the other 


defendant Humfreys, who was inſtituted: and inducted, and is 
parſon thereof; and the advowſon on the death of the father 
deſcended to the preſent Lord Brooke : and traverſes: the ſeiſin 

of Queen Anne as laid in the count. l 


The defendant Fumfreys pleads in the fame manner; and 
there is the common replication, and judgment on the plea of 
the biſhop ; and then the Attorney General takes iſſue on the 
traverſe of the Queen's ſeiſin; which on trial is found for 
the crown, and ©; e entered for the King, on which the 
general errors are aſſigned. : 

This cauſe was argued ſeveral times at the bar before the 
death of Lord Raymond, and the opinion of the court given in 
favour of the plaintiff in error on the three points under men- 
tioned, But the fourth point upon the verdict being then ſtart- 
ed, it ſtood over to be argued upon that only. Then the Chief 
Juſtice dying, it was thought proper to be argued again at large. 
And my argument for the plaintiff in error taking in all that 
was ſaid on that fide of the queſtion, and the reſolution of the 
court being an anſwer to it, «there is no occaſion to report any 
more of this caſe. 


Strange pro quer* in errore argued, 1. That generally in a 
quare impedit, which is a poſſeſſory action, the crown as well as 
the ſubject muſt ſhew a preſentation : and though there may be 
caſes, wherein it is not required, as being impoflible; yet thoſe. 
are conſidered as exceptions to the general rule, and the parti- 
cular circumſtances muſt be ſhewn, to bring it out of the gene- 
ral rule, and within the exception, by counting on the ſpecial 
matter. 2, That this is not a commendam accipere, but a com- 
mendam retinere. 3. That though a commendam accipere does 
amount to a preſentation, yet a commendam retinere does not. 
4. That if theſe points are with me, then it will come to the 
queſtion, whether the joining iſſue on the ſeiſin alleged in the 
count, and the verdict finding the Queen to have been ſo ſeiſed, 
does not cure the defect in the count in not alleging the preſen- 
tation, which I ſhall contend it does not. | 


1. I am to ſhew, that in a quare impedit the crown as well as 
the ſubject muſt ſhew a preſentation, it being a poſſeſſory action, 
and that though there may be caſes wherein it is not required as 
being impoſh le, yet theſe are conſidered as exceptions to the 
general rule, and the particular circumſtances muſt be ſhewn, 
ta bring it out of the general rule, by counting on the ſpecial 
matter, F. NM. B. 33 H. runs thus: A man ſhall not have a 


173 quare 


16 H. 7. 8. 2. 


mon perſon. And no ſtronger argument can 
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guare impedit, if he cannot allege a preſentation in himſelf or in 
his anceſtors, or in any other perſon from whom he claims the 
advowſon, and that in his count, unleſs in ſome ſpecial caſe; 
as if a man at this day erect a church parochial by licence from 
the King, which ſhall be preſentable; if he be diſturbed to 
preſent to the ſame, he ſhall have a uare impedit without alleg- 
1ng a preſentation in any perſon, and ſhall count upon the ſpe- 
cial matter. And under the ſubſequent letters J. and X. he 
puts two other inſtances, in both which the want of allegi 

a preſentation may be excuſed by counting upon the ſpeci 

matter. $So in 2 Koll. Abr. 378. pl. 1. if the King be intitled 
to an advowſon by office, he ſhall have a guare impedit without 
a preſentation, for the office puts the King in poſſeſſion, and 
any one elſe out of poſſeſſion. So in pl. 5. if the King is ſeiſed 
of an advowſon which has been always in proper uſe, he ſhall 
have a guare impedit without alleging a preſentation. And in 
2 Roll. Abr. 376. R. 1. it is faid, this. writ is intirely in the 
poſſeſſion, and the preſentment is the poſſeſſion. In Yaugh. 5 

56, 57. it is held, that unleſs it be in ſpecial cafes, both Ein 
and preſentation are neceſſary to be alleged, and a ſeiſin with- 


out a preſentation, or a preſentation without a ſeiſin, are equal. 


ly naught; and the law (ſays the book) is the ſame in the caſe 
of the King as a ſubject. Agreeable to this is 2 Roll. Mr. 378. 
pl. 6. if the King has cauſe to preſent, by having the temporal- 
ties of the biſhop, he ſhall not have a quare impedit without al- 


leging a preſentation. And in the caſe before cited, pl. 5. it is 


implied, that the King muſt make his excuſe as well as a com- 
mon perſon. The precedents of.quare impedit brought by the 
crown fall in with this. Vaugh. 53. Skinn. 651. Co. Ent. 
493 a. 494. 4. 509. 4. 512. 4, 514. 4. 516. 5. 520. . 
aft. 505. a. oy a. 528. b. 529. 5. 530. 4. b. 531. 4. 
Lutw. 1078, 1083, 1090. Lev. Ent. 144. 14 Hen. 4. 36-6. 
There are many others in every book of entries, under the title 
quare impedit, all which ſhew the opinions of thoſe who were 
concerned for the crown, elſe they would never have fallen into: 
courſe of precedents contrary to the prerogative, which in other 
parts of pleading is conſtantly maintained, And theſe veri 
what Lord Yaugh. 57. ſays, : the books and precedents al 
ſhew the law to be the ſame in the caſe of the King as of a com- 
LE brought to 
prove it ſo, than the adjudged caſes which are exceptions out of 
the general rule ; which would never have born any debate, if 


that ſhort anſwer could have been given, that the crown is in 


no caſe obliged to allege a preſentation. And the drawer of 
this declaration ſeemed to be aware of this, and has therefore 
ſet forth the affair of the commendam, in hopes that may amount 
to an allegation of a preſentation, But that I hope will not 
do when it is conſidered, e 


2. What 
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9 2. What ſort of a commendam this is. And I inſiſt it is a 


commendam retinere. The words of it are ſo, that he thereby 
became capax_retinere, This point I believe will not be diſ- 
puted, and therefore I ſhall paſs to the third. ES 


3- That though a commendam capere does amount to a pre- 
ſentation, yet a commendam retinere does not. Lord Hob. 143. 
in the great caſe of Colt v. Glover, will not even allow ſuch an 
inſtrument as this to be called a commendam ; he ſays it is only 
a faculty of retention and continuation of the benefice in the 
fame perſon and ſtate wherein it was, notwithſtanding ſome- 
thing intervening, as a biſhoprick, or the like, which without 
ſuch a faculty would have avoided it: ſo a commendam it is not, 
for my own benefice cannot be commended unto me; and the 


difference (Hob. 156.) between retinere and capere is no leſs 
than holding what is already my own, and taking that which-4s 


another man's. One of the points determined in the caſe of 
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the King againſt Dr. Birch was, that the commendam or diſpen- L- Raym, 23, 


ation to hold the living for ſome time, was not a preſentation 
but that the crown ſhould have its prerogative turn after the 
diſpenſation expired. There is a great deal of difference be- 
tween a preſentation, which muſt be followed by inſtitution 
and induction, and this diſpenſation, which ſuppoſes the church 
to be full already, and prevents its becoming void. Since 
therefore here is an attempt to ſhew how the crown became 
ſeiſed, and that allegation does not ſhew a poſſeſſion, which 
can only be ſhewn by a preſentation ; there is no room to ſay, 
that this diſpenſation is ſufficient. | 


4. The laſt point to be conſidered is, whether the taking 
iſſue on the ſeiſin alleged in the count, and the verdi& finding 
the Queen to have been ſo ſeiſed, does not cure the defect in 


the count in not alleging a preſentation. And I ſhall contend _ . 
it does not. I admit there have been many caſes, where a ver- 


dict has cured the want of a material averment. But then 
thoſe caſes have been where the iſſue joined was ſuch as neceſ- 
farily required the proof of that fact, and without which proof 
the jury could not have given the verdict. And that I take to 
be the foundation of this healing quality in a verdict. —* 


Now to conſider the caſe as it ſtands upon theſe plead- 
ings. Two things were neceſlary to be alleged. 1. The ſeiſin. 
And 2. The preſentation : the firſt to ſhew the right, and the 
ſecond the exerciſe of it. Had both theſe been alleged, the 
&fendant would have had an opportunity of traverſing either; 
and if he could have over-thrown either, the crown could never 

3T4 ae 
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traverſe of the ſeiſin there would be no occaſion/toptrove a pre. 
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have recovered. | Whichſoever of theſe he had tra . a 


proof muſt neceſſarily have been confined to that: and in 2 


ſentation ; becauſe a man may be ſeiſed in fee of an advowſon, 
though he never preſented : and in a traverſe of the preſenta. 
tion he need only confine his evidence to that matter of fad, 
without meddling with the ſeiſin. In Skin. 675. Lord Hot 


ſays, the preſentment is the proper matter to be traverſed. But 


if this count is good, it enables the owner of the fee to recover 
in guare impedit, though thete never was that poſſeſſion which 
is neceſſary in a poſſeſſory action: for he will allege no pre- 
ſentation, to give the other an opportunity of denying it; but 
count oy on the ſeiſin, and drive him to take iſſue on that 
only; and then ſet up the yerdict, to cure the actual want of 
the other, If the court keeps to the effect of a verdict, as [ 
contend, there will then be ſome rule to go by; but if they 
once leap over thoſe bounds, it will be hard to know where 
to ſtop. In Salt. 662. the plaintiff declared, that the defend- 
ant kept a bull, that uſed to run at men; but did not {ay 
ſeienter ; and held naught after a verdiR, for the action lies not, 
unleſs the maſter knows of this quality; and we cannot intend 
it was proved at the trial, for the plaintiff need not prove more 
than is laid in his declaration, 'This caſe proves, that they 
go upon the preſumption of its being proved at the trial, where 
it is neceſſary ſo to be. 1 Sid. 184. treſpaſs for taking a hook: 


the defendant pleaded, he had a way to a wood over the land 
of the plaintiff, and was ſtopt by the plaintiff, who ſtruck at ' 


him with the hook, upon which he took it out of his hand: 
they went to iſſue on the right to the way, and found for the 

aintiff ; and moved in arreſt of judgment, that the plaintiff 

ad not ſhewn the hook to have 5 in his poſſeſſion; and 
held by all the court, that if the trial had been on Not guilty, 
it would not have been helped, but here the defendant had by 
his plea ſhewn it to have been in the plaintiff's hand, and that 
he took it out. There is nothing of that nature in our plea, 
or that admits a preſentation by the crown, The iſſue there- 
fore to be tried not requiring the proof of a preſentation, 
or its being admitted from the nature of the iſſue ; I appre- 
hend the want of ſuch an allegation is not cured by the verdich 
but the declaration remains ſtill liable to that objection. 


Lord Hatdivicke delivered the reſolution of the court, 


' In this caſe there are three things conſiderable. x. Whether 


it be neceffary to allege a preſentation. 2. If neceſſary, then 

whether the commendam amounts to a preſentation, or excu 
the want of alleging one. And 3. Whether the verdict, which 

kinds that the Queen was ſeiſed in fee, ut de uno groſſo, Cures it. 


Upon 
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Already intimated, and there is no occaſion to ſay much upon 


And we are all of opinion, that a preſentation was neceſſary 
to be alleged, and the commendam will not ſerve the purpoſe; 
and therefore on thoſe two points the plaintiff in error is right: 
but upon the third point we are of opinion with the defendant 
in error, that the verdict has ſet all right. | e 


The authorities on which we found our opinion on the firſt 
point were cited at the bar out of F. N. B. the rules whereof 


who are the authors that have entered the deepeſt into, and 
treat beſt of, this 88 By them it appears, that as to this 
point there is no difference between the crown and a ſubject. 
A preſentation makes a fee, and proves a fee. To which I 
may add, that the law requires a plaintiff to ſhew, coment his 
ſeifin aroſe ; this being incorporeal, and not to be executed by 
livery, Now a preſentation makes a ſeiſin, and ſhews at the 
ſame time how it aroſe, and is the proper evidence of it. 5 C. 
98. a, a preſentation by the grantee of the next avoidance avails 
the grantor, and ſo is the caſe put of a ſeiſin of ſervices by a 
guardian or leſſee for years. And it appears by the diviſions 
of Rolle's titles, 2 Abr. 376, 378. that he thought ſo, for he 
ſpeaks of ſhewing a ſeiſin by preſentation, Fitz. Quare im- 
pedit. 171. | | 


As to the ſecond point, it may be admitted without pre- 
judice to this point, that a commendam capere amounts to a pre- 
ſentation ; but this certainly is not ſuch a commendam, and fo 
the defendant's counſel ſeemed to admit. | 


SS 


The third and laſt point is upon the verdict, and that we all 
think has cured the not actually alleging a preſentation. 


77 


The common learning is, that it cures a title defectively ſet 
forth, but not a defective title. The words of the ſtatute 
16 & 17 Car. 2. c. 8. are very ſtrong, and on that act an actual 
amendment is never made, but the benefit of the act is attained 
by our over looking the exception. 1 


I admit, that if a title is not implicitly found, it will be ill; 
but we think the title being found, which is a ſeiſin, it ne- 


or ceſſarily follows; that a preſentation muſt have been proved, 
Fo 3 Med. 162. The crown can only gain a ſeiſin, as part of the 
118 ancient patrimony of the crown, or by a title from a ſubject. 


chem ; only as it will be a proper introduction to the laſt. 


are the foundation of what is delivered in Hobart and Vaughan, 


If the firſt, (which is rather to be preſumed) then it muſt 
| have 
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have been preſented to before, or not. If preſented to before, it 

is an actual ſeiſin: the crown cannot be uſurped upon, or put 
to its writ of right. 6 Co. 49. 2 1nft. 357. Co. Lit. 344. b, 
Co. Jac. 123. If there had been no preſentation before, 
there muſt have been a ſpecial caſe to have been counted on. 
If the crown derives. its title from a ſubject, it muſt be either 
by uſurpation, grant, or office. If by uſurpation, that muſt 
have been by a preſentation. If by grant, a preſentation muſt 
have been ſhewn, or a ſpecial caſe to excuſe it. If proof had 
been given of preſenting the laſt turn, that would have been an 
actual ſeiſin. If not the laſt turn, then there was a uſurpa. = 
tion, and the crown could gain no ſeiſin, and the verdict can- 
not be true. For at common law a uſurpation was rather 
ſtronger than a diſſeiſin on land; for the uſurper gained the 
poſſeſſion, and left the rightful patron a mere right: and in 
ſuch caſe nothing could paſs to the crown, either by grant or 
office, but a right to maintain a writ of right, and not 
guare impedit, An advowſon appendant may be gained by ſeiſin 
of the manor; but an advowſon in groſs cannot be acquired, 
without that which is an actual Keil 10 H. 7. 27. N. 7. 
1 Leon. 154. 1 Mad. 281. | 


The uſe of theſe caſes is, that if the preſentment admits the 
ſeiſin in groſs ; it is to a common intent included in the ver- 
dict, and this will only be a title defectively ſet forth; in which 
caſe according to Hale, 1 Yen. 122. the court will intend any 
thing to make it good. Here needs no intendment, for it was 
of neceſſity to have been proved. 1 Sid. 218. is a very ftrong 
caſe for this purpoſe, 


If the true ground be, that it is only to ſhew, coment he was 
ſeiſed ; it is one of the leaſt defects a verdict can cure, becauſe 
the exiſtence of the thing is admitted, and the doubt only 
upon the manner of it. An heir muſt ſhew coment heir ; but 
if he does not, and the other does not demur, the finding hin 
heir will cure it. 1 Lev. 190. | ; | 


We are all therefore of opinion, that though this would have 
been ill on demurrer, yet it is now cured by the verdict ; and 
therefore the judgment muſt be affirmed. 
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Pew verſus Creſwell et al', Churchwardens of St. 
Mary Rotherhithe. 


PX vas libelled againſt in the ſpiritual court for a nu- Bounds of the 


ſance and incroachment on the church- yard; to which church-yard not 
triable in the 


he pleaded, that he was the owner of four tenements, ſpiritual court · 


which formerly ſtood on the ground in queſtion, and that his 
preſent building was upon the old foundation, and did not 
project further. And this not being a matter properly triable 
there, a prohibition was granted; for though interrupting the 
uſe of a church-yard, as a church-yard, is properly cogniz- 
able in the eccleſiaſtical court : yet the bounds of it, which 
is matter of freehold, ought not to be determined there. Vide 
F.N. B. 51. A. 2 Roll. Abr. 137. pl. 4. 1 Roll. Rep. 12. 
Me. 413- 1 Sid. Butler v. Tilman. | 


Dominus Rex verſus Eaſman, 


A order was made at the ſeſſions, for diſcharging an ap- Apprentige can- 
an prentice ; the maſter having uſed him unkindly, and re- dat be cha- 
8 


1 T : . ed without ap- 
h to provide for and entertain him. Et per curiam, Thls-mrons or forns 
order muſt be quaſhed, not for want of an original juriſdiction in mans of the 
. * the maſter. 
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the ſeſſions, which has been often allowed them; but becauſe it 
does not appear the maſter was preſent or ſummoned, which it 

Vhoog bim un is Plain the act intended he ſhould be. Beſides; there is another 

kindly is not fault, which is, that the reaſon given in the order is not a 
ground for their proceedings; for there is a power to oblige 
the maſter to receive and entertain him, and uſing him un- 
kindly is too looſe. Vide Trin. 12 Geo. 1. Rex v. Daviz, 
ante, 704. | „ | 


Between the Pariſhes of Whaddington and Tedford in Lin. 
colnſhire. 


20. e. 7. N. a ſpecial order of ſeſſions, it was ſtated, that the pa 

| pe uper 
aer aſ r of contracted for the purchaſe of a houſe in #haddington for 
money is ad- 39 l. and paid 94. out of his own money, and the remaining 
vanced by ano= 30 J. was by his order paid by another perſon, to whom the 
. premiſſes were mortgaged for it: that the pauper had lived upon k 
a ſettlement it four years, when the mortgage was forecloſed, and he 
my gained turned out: and the queſtion being, whether he had gained 
2 Seff. Cal. a ſettlement hereby, the ſeſſions adjudge that this was 2 
pl. 164. Bur. fraudulent purchaſe, and conſequently no ſettlement gained 
Zettl. Caf. 57. thereby. | | 


Sed per curiam, The order muſt be quaſhed : the purchale 
money by g Geo. 1. c. 7. need only be 30 J. and the advancing 
the money by another makes no alteration. . And the fact be- 
ing ſpecially ſtated, we can judge as well as the ſeſſions, whe- 
ther it be fraudulent or not. The circumſtance of his con- 
tinuing four years ouſts all preſumption of fraud. 


— 


Between the Pariſhes of St. Maurice and St. Mary Calender 
in Wincheſter. | 


Executing office PON a ſpecial order of ſeſſions, it was held, ** that exe 
of conſtable ſet- cuting the office of conſtable, in the city at large, gate 
areas e a certificate-man a ſettlement in that pariſh where he inhabit- 
544+ 2 Self. Caf. ed; though he was appointed by the corporation in ge 
1 and acted through all the pariſhes in the city: for he execute 
ie der, an annual office in the pariſh, which are the words of te 
27 urs 

Rep. 1182. ſtatute. 5 


latin 
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Jenkins verſus Bates. 


RA. df s \ | : 

HE plaintiff in error married, whereby her writ abat- Where ertor a- 
'E ed; and this being by her own act, and not che act of fh oe ate, 
God, the court gave leave to the defendant to take out exe-cution ſhall go. 
cution, without giving time to the plaintiff to bring any writ 
of error coram vobis. ym | 


Bourn verſus Mattaire. 


N replevin, it was held to be certain enough, being for 14 Replevin for 
ſkimmers and ladles, without ſaying how many of each. 14 ſkimmers and 


ladles, certain 
| 1 6 | enough, 
| ves tn | 4 Bac, Abr. 
ö Dominus Rex verſus Francis et al. 385. 
- 
1 


HE defendants were indicted at the aſſizes in Somerſet- A taking in the 

/bire, for that they feloniouſly made an aſſault on Samuel Tray 2 
Or in the King's highway, and put him in fear, and gl. in perfor and de- 
money from the perſon of Cox did take, ſteal and carry away. /, but in ſpe- 
Upon Not guilty pleaded by all the defendants, the jury fund mug benen 
tus ſpecial verdict : 3 is h 
robbed 


found that the 

That Samuel Car travelling on horſeback on the King's we Arles ® 
nden to 8 ** Lcd a place called K:ng's down hill in _ Rep. 478. 
the county of Somerſet, ſaw all the priſoners in com toge - P. . ö 
ther, = of 5 was then Hing on the e hg, AK 
paſſed by them, and one of them (but which the jury do not Fog. Cr. Law, 
know) called to Cox, and deſired him to change half a crown, wm 
tat they might give ſomething to a poor Scatchman then lying 
on the ground, who was one of the priſoners. Cu came back, 
and putting his hand in his pocket to pull out his money in 
order to give them change, as they deſired, he pulled out 
our moidores and a Portugal piece, value 126. and hays 


exe- ing the pieces of gold in his hand, Fohn Francis, one of the 
gui priſoners, gently ſtruck Cox's hand, in which he held the gold, 
abit- by means whereof the gold fell on the ground: that there 
uh Ways Cx got off from his horſe, and ſaid to the priſoners, that 

cu 


© would not loſe his money. ſo; and the ſaid Cx then and 
there offering to take up the pieces of gold, which were then 
upon the ground, and in Cex's preſence ; the priſoners then 
and there ſwore,, that if he touched the pieces of gold, they 
would knock his brains out; whereby he was then and there: 
arg bodily fear of his life, and then and there deſuſted from 
| Pos, up the pieces of gold. That the priſoners. then and 
"kin = immediately took up the gold, and got on their horſes, 
rode off with the gold ; that Cox immediately thereupon 


' purſued 


purſued them, and rode after them for about half a mile; and 
then the priſoners ſtruck him and his horſe, and ſwore that if 
he purſued them any farther, they would kill him; by reaſon 
of which menace he was afraid to continue his purſuit any far- 
ther ; but whether upon the whole matter the priſoners are 
guilty of the felony and robbery charged on them, the jury 
9 and pray the advice of the court. Et , Cc. 


This ſpecial verdict and the priſoners were removed into 
the King's Bench, where it was twice argued at the bar, 
And upon the firſt argument the only queſtion was, whether 2 
taking in the preſence be in point of law a taking from thy 
perſon, and it was unanimouſly determined that it was, 


But then a doubt aroſe (which occaſioned the ſecond argu- 

ment) whether it was ſufficiently found to have been taken in 
the preſence of Cox, it not w ſaid ſo in expreſs words: and 
after it had been argued in B. R. upon this point, it was or- 
dered to be argued again at Serjeant-Inn hall before all the 
Judges of England, where I attended on behalf of the ' priſoners 


againſt Mr. Huſſey; who argued for the King, and inſiſted 


that here was ſufficient found to conſtitute the crime of rob- 
bery, it being found that Cox was put in fear, and that the 
money was in his poſſeſſion, till one of the priſoners ſtruck it 
out of his hand; and the finding that the priſoners immediatth 
took it up, excludes all poſſibility of meſne acts, ſuch as G's 
going away before they took it up ; and that to excuſe them it 

ould have been expreſly found, that Cox did go away befor; 
the money was taken up. | 


Sͤtrange contra. I ſhall not diſpute but that a taking in the 
reſence is a taking from the perſon, and conſequently à rob- 
ery, where it is accompanied with the other neceſſary circum- 

ſtances. But the queſtion here is, whether this is found to 

be a taking in the preſence of Cox. It is unneceſſary to cite 

Caſes, to prove that on theſe verdicts nothing is to be intend- 

ed: Judges have always guarded againſt that with great cau- 

tion. It has gone ſo far, that where it ſtands indifferent 

which way the fact is to be taken, the turn of the ſcale i 

never given againſt the priſoner. And therefore in Keat's caſe, 

5 Med. 287. Skin. 666. where on an indictment for killing bi 

gardener the jury found that the maſter ſtruck the gardener, and 

the gardener {truck the maſter, and the maſter gave him a mortal 
wound; the Judges would not determine that the maſter 
ſtruck firſt, ſo as to make it murder: and yet from the 
manner of finding any one would be led to collect, that 
the firſt blow was given by the maſter. It muſt be agtets 
that here is no finding in expreſs words, that the * 
ao. 3 
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vas in his preſence. But it is contended that here is that which 
3 Now I inſiſt, that how great room ſoever 
here is to infer the preſence of Cax; yet it not being found as a 
fact, that he was preſent at the taking up the money, and that 
being 2 circumſtance material to conſtitute it a robbery, the 
priſoners muſt be diſcharged. | e eas: 


In the acts found there muſt neceſſarily be a priority and 
 poſteriority in time. Cox got off from his horſe, offered to 
take up the money, was threatened and put in fear, and then 
and there deſiſted from taking up the gold. The manner. of 
this deſiſting is not found, and therefore may naturally be in- 
ferred to be by going away. EN ATTY ON 


+ The next fact found is, that the priſoners then and there 
immediately took up the gold, got upon their horſes, and rode 
off. Immediately muſt mean, that the next thing done after 
Cox's deſiſting, was the priſoner's taking up the money, but this 
does not determine how ſoon that was after the deſiſting. Conſider 
it as oppoſed to the word mediately, and it will ſhew this to be 
a right conſtruction. It is not found when Cox got upon his 
horſe, or whether he had his horſe in his hand, or it was ſtand- 
ing at a diſtance. . It is ſaid he immedzately purſued them, by 
riding after them; this ſhews that immediately does not in this 
verdict mean the ſame as eo in/tante,.. for Cox muſt have had time 
to mount, and obſerve which way they went, before he could 
purſue, The Latin word immediate is not only rendered imme- 
diately, but alſo forthwith, and by and iy, and in writs that are 
returnable immediate it means as ſoon as may conveniently be, 
and without delay. If it ſtood upon the words then and there 


cc 


the only, the legal operation of them is always taken to denote the 
rob- ſame day and place, for a venue; ſo that to make this good 
um- the whole reliance muſt be upon the word immegiately. It is not 
4 to found, that Cox ſo much as knew they had taken up the money, 
cite for the words that he would not loſe his money fo, refer: to the 
tend ſtriking it gently out of his hand, whereby it fell to the ground. 
cau- When he remounted and purſued, he did not declare it was 
erent becauſe he would not loſe his money, but he might purſue them 
ale is on account of the aſſault in ſtriking his hand. All the authors 
. caſe, who hold taking in the preſence to be a taking from the per- 
ng bis ſon, ſpeak of it as a taking , openly, and before his face.  Stanf. 
x, and 27. H. P. C. 13. 3 Ii. 69. Hawk. 96. Sti. 156, Now 
mortal no body can ſay, but that on this finding it is poſlible the mo- 
maſter ney might not be taken up in the preſence of Cox; and if there 
m the is but a bare poſſibility of that, his preſence is not to be in- 
I. that ferred. In the caſe of Mr. Huggins it was attempted to infer 
agtcel his conſent to the dureſs of {rne from circumſtances found in 
taking the verdict ; but the court ſaid, though there was ever ſo ſtrong 
wh an evidence of conſent, yet conſent was a fact, and they could 


not judge on evidence of a fact. Whether this was taken up 
| in 
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in Cax's preſence is a fac, and I admit there is ſtrong pre- 
ſumption of it, and that a man muſt be acquainted with the laud- 


- Mt 2 
3 
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able exaQnefs required in theſe proceedings, to ſtart fuch an 


objection on this verdict. But to one acquainted with the | 
nature of them, and the averſion Judges have always ſhewn to 
infer facts from evidence, T apprehend the objection muſt hae 
great weight. DO, bs ogg 


Suppoſing it therefore uncertain, whether this taking was in 
the preſence of Cox or not; I apprehend there can be no doubt, 
but that the court muſt give judgment for the prifoners. Thar 
is, they muſt give ſuch a judgment as the law would warrant, if 


it it had been found, that the taking was not in Cox's preſence: 


and that is, that the priſoners are not guilty on this indictment. 


It would have been a eircumſtance material in the caſe 
of Plummer (Kelyng 111.) to have found that the fuzee was diſ- 
charged againſt the King's officers; but the jury were filent as 
to that, and the court faid they could not take the fact to be 
ſo on bare evidence of the fact, but proceeded to give judg- 
ment, as if the fuzee had not been diſcharged againſt the King's 
officers, without ſending it back to the jury to find it poſi- 
tively one way or the other. So in the caſe of Meſſenger 
et al (Kelyng 79.) who were indicted for high treaſon in 
aſſembling and pulling down bawdy-houſes, the verdict was 
filent as to Green and Bedell, whether they were aiding and 


aſſiſting; and this, fays Kelyng, being a matter of fact, which 


ought to 1 found by the jury, and not left to the 
court upon any colourable implication from their being pre- 
ſent, —4 two were diſcharged, without ſending it back to the 
Jury for their further opinion as to the fact. In Kelyng 66. on 
! Hecia verdict it was found, that Thompſon and his wife were 
fighting, and Dawes endeavouring to part them was killed by 
Wen on; and it not being found that Thomſon knew Dawe! 
only intended to part them, it was held manſlaughter, with- 
out ſending it back to the jury to be certified of his know- 
ledge. Keat's caſe before cited was fo incertain, that the coun 
could not determine who ftruck firſt ;' and yet Holt Chief Jul 
tice was ſo ayerſe to a venire facias dr novo, that he took excep- 
tion to the indictment, and it was quaſhed. And after this 
was the caſe of Plummer, where Holt could not find a flaw in 
the indictment, and ſo the verdict ſtood. The cafe of Mr. Hu- 


| gins is not a direct authority, becauſe the Judges ſaid there w. 


no incertainty: but it plainly appeared, what their judgment 
would have been, if they had thought the verdict incertain. In 
that caſe it was found, that Hugginmt was once preſent at the 
room, and faw Arne under the dureſs et adtunc et ibidem ſeipſin 
avertit, anglice turned away, and that Barnes, eodem temport 4 
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% J. Huopins ſeipſum fic ut praefertur avertebat, locked the 
mer n is ſtronger than immediate, and yet 
in that caſe the court would not conſider this as a ſhutting up 
Arne with the conſent, of Huggins, there being a poſſibility that 
the door might be locked by Barnes, and he not know it. It 
was there found, that he ſaw him ſub duritia impriſonamenti 
ih; and yet the court would not infer his knowledge of the 
circumſtances from thence. In the preſent caſe it is conſider- 
able, that here is a poſſibility, the priſoners may be innocent 
of a robbery. - The court are not to judge on probabilities, . 
but poſitive facts. It is not poſitively found, that the taking 
up was in Cox's preſence. And therefore I hope the priſoners 
{hall be diſcharged. | 


— » i ET 


After this argument the Judges took time to conſider it. 


7 And this term the Chief Juſtice declared, that all the Judges, 
of except Carter, Comyns and Thompſon, who only doubted, were 
de of opinion, that the fact of Cox's preſence at the taking was not 
7 ſufficiently found, though there ſeems to have been evidence 
's enough to warrant ſuch a finding. That the whole reſted on 


the word immediately, then and there ſerving only for a venue, 
and immediately was a word too looſe and uncertain. In Stephens's 


=> 
. 


WF aus it is rendered cite and celeriter; in Cowper, by and by ; 

os and in other dictionaries me dilatione and preſently, In legal pro- 2 Lev. 75. 

ver ceedings it does not exclude all meſne times and mejne acts. In £ =” vs Mite 
ich Dneby's verdict it is uſed five times to different purpoſes. , 


In Mawgridge's twice. On the ſtatute 27 Eliz. c. 13. F 1. 
the notice for hue and cry muſt be in convenient time; and 
yet on declaring you aver that it was immediate, which is ſup- 
ported by proof of a convenient time. The caſes cited ſhew, 
ow nice the Judges have always been; and therefore, as here 


ants one neceſſary ingredient to make it a robbery, the priſon- 
is muſt be diſcharged from this indictment. | 


48 7 


x 


awe! 
ith- | | Es 
ind However we all think this a grand larceny, and therefore can- when on argu- 
aa ot diſcharge their perſons. - But, as we cannot give judgment inga ſpecial ver- 
ful or a larceny, there muſt be a new indictment; for we are con- — ON —— 
Cops ned to the doubt of the jury, whether this be a taking from the defendants 
: ie perſon of Cox. © are guilty of a 
= leſs crime, the 
Hor They muſt be remanded to Somerſetſbire. We diſcharged 6 


i 


Burridge the other day, becauſe there no ſpecies of felony 
4 found, | | 


— 
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By a deviſe of 
ground rents on 
leaſes for years 
the reverſion 
paſſes. 

Fitzgib. 70. 

pl. 2. Id. 

288 S. C. in 
C. B. 

2 Barnard, K. B. 
202. Caſ. temp. 
Hardw. 142. 


mare or portion than I have before given him.” 
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Maundy verſus Maundy. 


ſquare, it was found, that Ventris Maundy being ſeiſed d 

the reverſion in fee of the houſes, which were of the 
value of 260 J. per annum, but then let out on leaſe for ſt) 
years at 2.21. per annum called a ground rent, and having ſever 
tons and daughters, made his will in April 1696, in this man- 
ner, In reſpect to my worldly eſtate wherewith it hath pleaſed 
“ God to bleſs me, I diſpoſe of it as follows. To my {« 
Daniel | give 4.1. per annum of my ground rent: and in like 
manner he parcels out the whole 22 J. to his children (except 
the eldeſt) “ his, her, and their heirs and afligns for ev; 
e but as to Ventris, my eldeſt and undutiful ſon, I give bin, 
ein hopes he may reform, 5 J. per annum due on blank tickes 
& in the million lottery. And if any of my other children de, 
<« their legacy to go to the ſurvivor, my ſaid undutiful ſon ex- 
« cepted, ho is to have no ſhare or part thereof, nor no mor 


O. a ſpecial verdict in eje ment for houſes in Red-ln- 


The 


e Trinity Term 8 Geo. 2. 


The building leaſes being expired, the heir of Ventris the 
eldeſt ſon brought an ejectment, inſiſting that the reverſion was 
undiſpoſed of; and that however ſtrong the intention to diſ- 3 
inherit the eldeſt ſon appeared, yet if it is undiſpoſed of, he 1 
muſt have it. But upon argument in C. B. judgment was 


given againſt him in favour of the deviſees, and now that judg- 
ment was affirmed in B. R. | 


1. Becauſe the intention to paſs all his eſtate was plain from 
the introductory part, where he declares his will was in reſpect 


of all his worldly eſtate, and that part where he ſays what his 
eldeſt ſon ſhall have, and no more. | 


2. The limitation is to the younger children and their heirs; 
which cannot take effect, if their intereſt is only during the 
continuance of the rent. And nothing is more common, than 
for people to ſpeak of their ground rents, when they mean the 
houſes and lands out of which they iſſue. | (HO % 


3. The caſe of Kerry v. Dethick in Me. 640. is expreſs in 
point; and though in that caſe it is ſaid, the defendant was 


adviſed to bring a writ of error, yet that does not impeach its 
authority. | 


Valentine verſus Fawcett. 


HE defendant was an overſeer of the poor, and was Writ of inquiry 
ſued for what he did in execution of his office; and on *varded 4 
the trial a verdict was given for him, and the] ſtatute 43 Eliz, Ba eee. 
0. 2. ſaying, that he ſhall recover treble damages by reaſon of mages. 

his wrongful vexation, with his coſts, to be aſſeſſed by the _ 

ſame jury, or writ to inquire of the damages, as the ſame ſhall 7 
require; he now moved for a writ of inquiry: which was 

oppoſed, for that it could only iſſue when the plaintiff was 

nonſuit, after which the ſame jury could not go on; whereas 

here the plaintiff appeared, me a verdict was given. 


But the court held the writ of inquiry ſhould iſſue. ide 
11 GW, Cheney's caſe, Carth. 362. Salk. 205. 5 Med. 118. 


302 Michaelmas 


Michaelmas Term 
9 Georgii 2 Regis. In B. R. 


Philip Lord Hardwicke, Chief Juſtice. 
Sir Francis Page, Kut. : 
Sir Edmund Probyn, Kut. 
William Lee, EV; 
John Willes, E/g; Attorney General. 
Dudley Ryder, E,ã; Solicitor General. 


Fuſtices. 


FI HY 4 1 a as 


— 


* 


Narſham ve1/us Gibbs. 


Not guilty in O Not gui 

Fo mf * | per curiam, Though it would be good after a verdict, 

Bath. Tri. xa yet it is ill on demurrer, and the plaintiff had judg- 

Ni. Pri. 140, ment. 1 Lev. 142. Noy's Rep. 56. Brownl. 8. A. 77 
Com. Rep. 10. Comb. 379, 380. Carth. 371. Lord Raym. 90. 


Cr. El. 470. pl. 29. Sid. 230. pl. 3. 2 Barnes 252, 253. 


Between the Pariſhes of: Syed and Caſtle Church. 


Going away 12 N a ſpecial order of ſeſſions, it was tated, that the fau- 
days _ the per was hired for a year, which he ſerved till the laſt 
be 4 a twelve days, when he went away without the maſter's leave, 
ment. and ſtaid till after the year was up, when he returned for his 


Bur, Set, Ca. cloaths, and was paid the whole year's wages. And on con- 


a TN ſideration, that if they once allowed this abſence for twelve 
2 Bur, Rep» days at the end of the year (which differed from an abſence 
945- 


in the middle of the year, which was purged by taking bin 
again) they ſhould not know where to ſtop; it was determin- 
ed that he gained no ſettlement. | 


2 


in a ſumpſit the plaintiff demurred, I- 


Domino | 


o DE 


=o wu $9 .. 9 


8 


* a : : * 7 * 8 N 
_ 2 
Michaelmas Term 9 Geo. 2. 


4 * * 88 * ”» 4 - 
\ f y 1 
* ay # ++ * if 


Dominus Rex verſus Epiſcopum Litchfield and Coventry. © 


| : 7 rake time to 
Raſhworth a clergyman, who was nominated uſher of a e 10e Ga 
grammar ſchool within his dioceſe; to which he returned, character of one 


that a caveat had been entered by ſome of the principal inha- —_— ſchool- 

bitants of the place, with articles annexed, accuſing him of - 00072" nay 
drinking, incontinency, and negle& of preaching and readir 2 Barnard. 365. 
prayers ; and that the caveat being warned, he was proceeding _ 5 

to inquire into the truth of theſe things, when the mandamus pl. 218. 


came, and therefore he had ſuſpended the licenſing him, Andr. 367. 


1 Miandiniis” IIluisd to the biſhop, to grant 4 Medio. to The tiger may 
ee 


And without entering much into the arguments, whether 
the biſhop had the power of licenſing ; the court held, that the 
return ſhould be allowed as a temporary excuſe. _ For though 


the act of uniformity obliges them only to aſſent to and ſubſeribe — 7 
the declaration, yet it- adds according to the laws and flatutes of e 
this realm, which preſuppoſes ſome neceſſary qualifications 


which it is reaſonable ſhould be examined into. 
| Goodtitle verſes Thruſtout. 
N ejectment on demiſe of lord Gower, it was held no cauſe Though the 


of * challenge, that a knight was not returned on the jury, leſſor is a Peer 


accordi Ki n in the there need be no 
org, to the caſe of Holbourn Y; Kingfto the Houſe of 8 
rds. | on the jury. 

— by Andr. 133. 3 Bac. Abr. 252. N. B. This challenge is taken-a w by 24 Geo. a. C. 18. 
4 | | 4 | | a 


% Dominus Rex verſus Inhabitantes Bovington in Hertfordſhire, 
+4 * was held, that payment to the poor does not give a ſettle- Paying gives no 
ment, unleſs the party was rated: for the rating is the act erg; ie 
of the pariſh, and not the other. And the ſettlement ariſes 2 $eq. Caf. 134. 
from the pariſh's giving that evidence of their being ſatisfied of 170. 
his ability. 1 | 28 3 
= | Franklin verſus Reeve. þ f 
EON on = judgment « C. B, in treſpaſs, where after The real of 
r his recital of the writ, the plaintiff counted for taking and the writ may aid 
. carrying away ſeveral loads of dung and ſoil, without ſaying ? defect in the 
ye 


4 ſus querentts, And after verdict, that was objected, an Caf. 1 195 
4d that this was ſuch a defect of title in the count, as could mia ge 
; 3 U 3 a not ogy in Andr. 


Michaelmas Term 9 Ged. 2. 
not be aided, by the verdiét; which aids not a defeQiive title, 
but only a title defetively ſet forth. IG: 0 


ry : 


; 4 | 
But though the count was held ill, yet the court thought it 
might be made good by the recital of the writ, which bad 
 thewn them to be the dung and fail of the plaintiff, and was to 
be taken as part of the declaration, according to the caſes in 
4h Cro. Tac. 30. 1 Cid. 150, 187. 1 Keb. 699, 727. Lutw, 
1529. 1 Mod. 219. And though it was agreed there was no 
original, (which otherwiſe they would have ſent for up by cr- 
tiorari) yet as the want of that was aided by the verdict, the 
judgment ſhould be affirmed, _ | | 


| Dod verſus Saxby. 
8 Ann. &'14- A TER the landlord had had a year's rent paid out of the 
Where there 1 execution money according to 8 Ann. c. 14. there came 
tions che land in another execution; and the ſheriff refuſing to levy him an- 
lord cannot have other year's rent, he moved the court for a rule : but was &- 
pi tray rent on nied, for the intent of the act was only to continue a lien as to 
one year, and to puniſh him for his laches, if he let more run 
in arrear. If the landlord had any thing to ſupport his demand, 

he might bring his action againſt the ſherif, 


1 5 Tipping verſus Smith, 


"Award held ut A N award was made (reciting that the defendant had beit 
eee the plaintiff) whereby it was awarded, that the defend- 
final or mutual. ant ſhould give ſecurity to pay the plaintiff an annual ſum for 
45 abt Rep. life; and that all manner of proceedings (if any) depending 2 


law ſhould be no farther proſecuted. And upon demurrer thi 
was held ill; being incertain, not final or mutual, It was i. 
certain, becauſe it did not determine what ſort of ſecurity ſhould 
be given; it was not final, it ſtaying only proceedings then de- 
F pending (if any): ſo that if the plaintiff had brought no ſuit, be 
was at liberty ſo to do; or even to diſcontinue what ws 
brought, and bring new ones. And it was not mutual ; ther 
being no releaſes, or any thing awarded to be done by tx 
plaintiff, So the defendant had judgment, 


wo 
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N award that the defendant ſhould pay what cots two Award to pay + 
perſons named in the award (who were not officers of any cos to be taxed 


court) ſhould appoint for coſts.; provided they are ſuch as a oe 28 


maſter in Chancery would allow; was held ill, for they can purpoſe, is ill, 
only delegate their authority in that inſtance to one who, the Gt. temp. 


. - Hardw. 18 1. 
court will take notice, underſtands it better than themſelves. but fe. © ako 


The defendant had judgment on demurrer. 5 4 
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Hopkins verſus Neal and Newman. 


Prochein amy | HE plaintiff ſued as an infant by her father the prochen 
eee amy, for an aſſault and battery: and the father was re- 
Oy fuſed to be a witneſs by Lord Hardwicke at Mi pri 


in Middleſex, he being liable to the coſts, 


N Rex verſus Pewtreſs et al. 


N affault was laid twenty-one different ways. And on 
; CT ta: A motion to ſtrike them = of the Ach, the court 
giQmeat, aid it could not be done, being the finding of the grand jury); 
but they thought the clerks in the crown- office ought nr 4 
raw - 6 indictments, and then the court could puniſh 
or the vexation. | g 


j | 7 | | 
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N ure the defendant pleaded a tender of four guineas, Money brought 
and Ob 


rought the money into court: the plaintiff replied a in dn pleading a 
ſubſequent — and refuſal, which. on iſſue joined was 1 —_ the | 
found for the defendant ; who thereupon moved the court to defendant, cho 
have his four guineas- again ; which was refuſed, for it is ad- he hav verdicts 
mitted ſo much is due to the plaintiff: and it is the ſame as 
if the money had been brought in on the common rule to 
ſtrike it out of the declaration. „ Wb 


Wallis verſus Smith. Bl 
ER curiam, Where common bail is filed by the plaintiffs 12 C. e. 39, 
attorney according to act of Parliament, that is not ſuch a Af cf iner. 
ral bringing the defendant into court as to warrant a de- term, 10 C. 3. 
ivering a declaration by the by. And to prevent miſtakes, it B. R. 
would be proper to add to the bail-piece, that it was filed by 
the plaintiff purſuant to the act of Parliament. | 


Bulſtrode verſus Gilburn, 


N Me for money had and received to the plaintiff's 12 C. e. 29. 
uſe. It appeared, that the plaintiff was prothonotary of The MR 
the palace court, and the defendant his deputy; and that by — n 1 intitled 
articles it was agreed what the defendant was to have, and he t- os new cre- 
covenanted to account for the reſt, "Theſe articles were be- — 
fore the ſtatute 12 Geo. 1. c. 29, which requires affidavits to P 

be made in order to hold to bail, and impowers the officer who 

ſues the proceſs, or his deputy, to adminiſter the oath, and 

to take one ſhilling for ſo doing. The defendant from the mak- 

ing the act took the ſhillings, and paſſed ſeveral accounts with 

the plaintiff, who had never inſiſted to have thoſe fees brought 

to account. But having now diſcovered that it was very 
advantageous, brought this action. And it was held by Lord 

Hardwicke, that though the defendant did the buſineſs, yet he - 

ought to account with the plaintiff for the fee. For a depu 

is intitled to no more than he ſtipulates for; and if he under- 

takes to execute the office, any ſubſequent addition to the 

duty of the office will not vary the contract, though it may 

be a reaſon to come to a new one. But he thought the pre- A plaintiff muß 
ſent action not maintainable, the plaintiff having a cavenant take his remedy 
under hand and ſeal, which gave him a remedy of an higher m_— * 
nature, and upon that point had the plaintiff N 


Tim ©. 


* 
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Then the plaintiff brought an action of covenant in C B. 
which was tried before Chief Juſtice Reeve: and he being of 
the ſame opinion with the Chief Juſtice of the King's Bench, 
che jury by his direction found for the plaintiff. And upon 
allowing the defendant what they thought reaſonable for his 
trouble, which was 400. they found 300017. for the plaintiff, 


Dominus Rex verſus Juſtices of Peace of Middleſex, 


11 K 12 W. 2. * order was made at the quarter-ſeffions for raiſing 8001, 
. to defray the expences of paſſing vagrants. And the 
12 Ann. c. 23. ſtatute 12 Ann. c. 23. F 13. directing the fame to be raiſed as 
5 dan mogen money for county gaols or bridges is to be raiſed; exception 
ee Hh to be was taken, that there was no preſentment of the grand jury to 
raiſed quarterly, warrant this order, and that is required with regard to gaols 
| 3 by 11 & 12 V. & c. 19. and as to bridges by 1 Ann. c. 18. 
the grand jury Sed per curiam, I he reaſon why a preſentment was required 
is not neceffary. in thoſe caſes is, becauſe it is a matter ariſing upon view; but 
Sell. Cafe 367. hat is neceſſary for this purpoſe cannot be viewed by 2 


grand jury, and therefore this exception was over-ruled, 


But there was another exception for which the order was 

quaſhed, viz. becauſe it was to raiſe ſo large a ſum, and not 

{aid for what time: ſo that it may happen, that a man newly 

come out of another county where he has contributed, may 

pay in this county for a time when he was no inhabitant nor 

had any property there: theſe orders ought to be quarterly or 

_ half-yearly at leaſt, within the reaſon of poor's rates, which arc 
required to be monthly, leſt a man ſhould pay for a time 
i when he is not a parithioner. For this fault the order was 


quaſhed, 5 
| The Bank of England verſus Moriee. 
Barnard. K. B. ; 
5 H E plaintiffs declare againſt the defendant as executrix 
Cat. mp. of Humphry Morice her late huſband, in caſe, for mone) 


3 bond ic had and received by him to the uſe of the plaintiffs. 
forfeited in the 


fe- time of the teſtator, the penalty is the legal debt, and on the iſſue what is due muſt cover fe 
much affets, but on a bond where the day of payment is not come, the aſſets only can be covered for 
the ſum in the condition. ; 


The defendant pleaded a judgment, and ſeveral bonds, and 
articles entered into by Mr. Morice, particularly a bond to dir 
William Marice in the penalty of 53,000/. conditioned 's 


* 
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the payment of 26, 500 /. by inſtallments, all of which were 


paſt and paid at Mr. Aorice's death, except one of 5000 l. and 
another of 1, 500 J. the days of payment whereof were not come 
at the time of the plea: ſhe alſo pleaded a bond to Thomas Mil- 


ſen in 5, ooo l. for the payment of 2, 500 l. at a day before the 


death of Mr. Morice and a like bond to Duncan Campbel in 
35000 l. conditioned for the payment of 1, 500 f. at a day like- 
wiſe paſt: and then concludes, that ſhe had not more than 
1,000 l. aſſets to anſwer the ſaid ſeveral ſums by the ſaid ſeveral 
bonds, articles, and judgment, due and payable. To which 
the plaintiffs replied, that on the day of exhibiting their bill 
ſhe had aſſets of her late huſband beyond what would pay and 
ſatisfy the ſaid ſeveral ſums by the ſaid bonds, articles and judg- 


ment due and payable, whereby ſhe could make ſatisfaction to 


the plaintiffs, 


And iſſue being joined hereupon the jury find a ſpecial ver- 
dict. That Humphry Morice at his deceaſe was indebted to 
the plaintiffs in 28,9931. 85. 14. that the aſſets come to the 


hands of the defendant on the day of exhibiting the plaintiffs 


bill were 41, 152 J. 25. 54. that the money payable by the con- 
ditions of the ſaid three bonds, together with the penalties on 
all the other articles, and the judgment pleaded by her, amount- 
ed to 22,1821. 105. which being deducted from the ſaid 41, 152 l. 
25. 5d. there remained the ſum of 18,969 J. 125. 5d. That 
ſhe had not aſſets to diſcharge the penalties of thoſe three bonds, 
nor were they diſcharged : and that if the penalties on thoſe 
three bonds were not charges on the aſſets, then they find for 
the plaintiffs, that ſhe had aſſets to ſatisfy them te the amount 
of 18,969 J. 125. 54. But if the penalties were charges, upon 
the allets, then they find for the defendant, 


This cauſe was argued ſeveral times. And this term the 
court delivered their opinions : which reſolution, together with 


my argument for the plaintiffs, will be ſufficient to give a view | 


of what was inſiſted upon by both ſides. 


Strange pro guer argued, That on this plea and replication 
the defendant can cover no more affets on account of the three 
bonds, than the ſums mentioned in her plea to be due by the 
conditions; and that in order to intitle the plaintiffs to recover, 


it was not neceſſary to prove aſſets to the amount of the penal 
ſums. : * i 2 ' 


To ſhew this I ſhall conſider, 1. In what manner ſhe might 


have pleaded theſe bonds ; 2. In what manner ſhe has 
pleaded them RL | | 


As 
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As to the firſt, there are two ways of pleading. 1. As ſingle 
bonds : 2. By ſetting out the conditions, and ſhewing what is 
due. The firſt method of pleading is what chiefly occurs upon 


the entries and reports: and I admit that if they had been ſo 
pleaded here, and ſhe had made the ſame concluſion, that ſhe 


had not aſſets ura what was due and payable upon the bonds, 


-whereon iſſue had been joined; it muſt have been neceſſary to 


over-reach the penalties, for the court could not have taken 
notice of them as penalties, but as ſubſiſting debts. The con- 
ſequence of this ſort of pleading is to drive the creditor. into 


equity, in order to diſcover what is the honeſt debt, and pre- 
vent the executor from covering aſſets for more. This proved 


a great grievance, and therefore the courts of law endeavoured 
to redreſs it; either by encouraging and recommending the 
' ſecond way of pleading, which is to ſhew the condition; or by 


ſuffering the plaintiff to ſet out the condition, and reply that the 
obligee would take leſs than the penalty, and that the bond was 


kept on foot by fraud: and a ſlight evidence has been admitted 
as proof of it, and eourts have leaned ſo ſtrongly againſt theſe 


pleas, that it has been held ſufficient to falſify any part, and 


thereby intitle the plaintiff to judgment, as if he had falſified 
the whole. Carth. 196, 431. And this diſinelination in courts 
of law to ſuffer executors to cheat the creditors by covering 


more aſſets than really had been applied, drove executors to 


ſtate their caſe according to the real juſtice of it at once; which 
was by ſhewing, that the bonds were conditioned for payment 


of leſs ſums, and that there was really ſo much due, which the 
craved an allowance of. This is the fecond way of — 


mentioned, and ſtands much encouraged by the firſt inſtance of 
it, in 1 Vrnt. 354. Page v. Denton, where the court ſaid, that 


if men would plead their caſe ſpecially, it would ſave many a ſuit 
in Chancery: and Chief Juſtice Holt recommends it i the 


ſame reaſon in Salk, 312. 2 


In the preſent caſe the defendant has taken this adyice, which 
is the ſecond thing I propoſed to ſpeak to, viz. in what manner 
ſhe has pleaded. The conditions of all the three bonds are ſet 
out, and a computation made by her of what is really due for 
the principal and intereſt on each; which (to take a given ſum) 
I may ſay amounts to 8, ooo“. and this (ſays ſhe) remains due 
and payable, and the bonds are ftill in force; and that ſhe has 
adminiſtred all the aſſets but 1,000 J. which is liable to the 
payment of the ſeveral ſums by the bonds, articles and, judg- 


ment due and payable, 


- I muſt admit, that ſhe has not in words at length confeſſes 
that this 8,000 J. is all that remained due, by adding the neg? 
tive words and no more; but if that ſhould be thought . 
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make a part of the caſe, I inſiſt it muſt be fo taken upon this 
plea. The rule of law is, that every man's plea ſhall be taken 
moſt ſtrongly againſt the pleader, for be is preſumed to know | 
his own caſe beſt; and I am pretty confident that no caſe can 
de ſhewn, where the court either preſumed there might be 
more due than the deſendant ſhewed, or expected the plain - 
tif to reply that there was no more due. And it would be a 
trap if they ſhould, for either it would be material in the re- 
plication to ſay ſo, or not. If it be material, then iſſue may 
be taken on it, and the defendant by ſaying ſo much is due 
draws in the plaintiff to ſay there is no more, and proves the 
iſſye by falſifying his own plea, If it be not material, then it 
muſt be taken upon the plea, that the ſum mentioned is the 
ſum due and no more. In Co. Litt. 303. b. the rule is laid 
down, ambiguum placitum interpretari debet contfa proferentem. 
f this then be neceſſarily implied on the plea, it muſt be 
taken in as part of the caſe, though not ſo averred in the re- 
plication. And as to replications, it is a general rule, that 
in all caſes but the plea of Nul agard fait, it is ſufficient for 
the plaintiff to meet the plea, and falſify. the excuſe. Salk. 138. 
and that we have done in the preſent caſe. | 
It is a general rule, that the ſame word in the ſame inſtru- 
ment, will, or record, muſt have the ſame ſignification; un- 
|: it manifeſtly. appears, that there is a neceſſity to put a 
different conſtruction. In the plea, what ſhe- ſays is due and 
payable on theſe bonds, Qc. is (for inſtance) 8000 “. Says the 
replication, you have | aſſets ultra what is due and payable by 
thole bonds, i. e. aſſets above 8,000 J. you can pay what you 
lay is due, and have money to pay me alſo; the words of the 
replication are, ad ſatisfaciend* ſeparal” denar praedi&? per ſcripta 
«ugatoria &c. debita- et ſalubilia. Now the word praedi#* muſt 


er to the laſt antecedent, which is the leſſer ſums and not 


the penalties, There is no diſpute between the parties what 
the ſum due, the plaintiffs ſubmit to take it on her ſhewing, 
and upon that foot go into the account. And a man muſt be 
endowed with a very legal underſtanding, to conceive how it 
15 pollible, that the penalties can upon ſuch pleading be. ſaid 
or underſtood to be taken into the account. | 15 


But the objection is, that at law the penalty is the debt, 
nd therefore when the plaintiffs in a legal proceeding ſpeak. 
of what is due by the obligation, they muſt mean the ſtrict legal 
a, to be relieved 8 which there muſt be a ſuit in equity. 
| be | own that there are caſes, in which. to many purpoles it 
Y | g conſidered: but the laudable endeayours of courts of law, 
: zm as much equity as they can, have in this inſtance 
<come that conſtruction. It will not be diſputed, but that 
* the iſlue of plene adminiſtravit an executor can be allow- 

89 more than the leſſer ſum and intereſt ; nay where upon 


the 
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the preſent plea judgment was taken of aſſets quands acciderint 


and a ſcire facias brought; the Chief Juſtice of the Common 
Pleas, before whom it was tried, would allow no more to be 
covered than a court of Equity would do. In the caſe of Tuly 
v. Sparks, B. R. Paſ. 3 Geo. 2. it came to be a queſtion, what 
was the conſtruction of the word debt in the acts about bank- 
rupts: the caſe was, that the bankrupt gave a bond condition- 


ed to leave Martha Latimer 400. if ſhe married, and ſhould 


ſurvive him: both facts fell out ſo; and the executor of the 
bankrupt was ſued, and pleaded the commiſſion and giſcharge: 
and on argument it was much inſiſted, that the ſtatute 5 Gee. 1. 
c. 24. had diſcharged the bankrupt from all debts contrafted; 
and according to the rule of law, this was debitum in pracſenti 
and conſequently then contracted, and fo releaſed : the court 
allowed the general doctrine, that to many purpoſes it was 
ſo ; but held, that in that inſtance another ſenſe was to be put 
upon it, viz. a demandable debt, that being what was. meant 
by the Parliament, and they were not bound down to the ſtrid 
legal notion of a debt. In the preſent caſe I apprehend there 
is as little reaſon to bind us down to the ſtrict legal notion, 
as in that. | 


In Page v. Denton, 1 Ven. 354. debt upon bond was brought 
againſt an executor, who pleaded that the teſtator was indebt- 


_ ed to him by an obligation, the condition whereof was to pay 


rent, and that at the time of the teſtator's death there was 
300/. due for rent, and he had but 60/. aſſets to pay ſuch 
rent. The plaintiff replied, that but 30/7. was due for rent 
at the time of the teſtator's death, which the court held to be 
a good replication, although the penalty of the bond was for- 
feited at the time of the teſtator's death ; for if a bond due to 
a ſtranger is forfeited, and this is pleaded by an executor, and 
that he has not aſſets ultra; it is a good replication to fay, 
that the obligee would have taken his debt in full; and it ſhal 
be a bar for no more; and here the defendant ought to take 
but his debt due: and the court ſaid, that if men would plead 
their caſe ſpecially, it would ſave many a ſuit in'Chancery: 
The true reaſon of this caſe muſt be, that by the defendant's 
diſcloſing in his plea the condition of the bond, and alleging 
that 300/. was due for the rent, he thereby waived the pe- 
nalty of the bond, and made his demand only for the rent: 
and if by ſuch plea more was alleged to be due for rent that 
was really due, the plaintiff had a right to reply, that only ſo 
much was due. In the preſent caſe the defendant might hae 
pleaded the penalties, without ſetting out the conditions; bu 
by ſetting out in her plea the money due by the conditions 
ſhe ſhews that ſhe did not intend to cover the aſſets with tie 
penalties, but only for ſo much as would anſwer the condl- 
tions. That caſe therefore differs from the preſent in this reſp 
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that there the plaintiff diſputed the quantum of the rent by the 
ples alleged to be due, but here the plaintiffs were ſatisfied with. _ 
the plea as to the monies alleged to be due by the conditions: 
and if the plea had been untrue with reſpect to the quantum, the 
plaintiffs might have replied that leſs was due; but inſtead of 
diſputing'that point, they have ſubmitted to it. If the penalties 
can be inſiſted on, to what end are the conditions ſet out? 
they could only be ſet out in conſequence of Holt's advice, to 
come at once into the juſtice of the caſe, without being intan- 
gled with a ſuit in equity. He could not mean, that after the 
conditions are ſet out, the penalties are till to cover. And 
there is no inſtance of replying per fraudem to ſuch a plea, though 
frequently before ; which ſhews it has been always underſtood, 
that the plaintiff is by that pleading delivered from the penalties, 
and it is brought to the queſtion, what is really due: and When 
ſhe ſays ſo much is due, and ſhe can only pay that, and the other 
ſide ſays you have more than ſufficient to pay what is due; it 
cannot be doubted, but that they both meant the ſame thing. 


, 
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It is the endeavour of all courts, to bring the deciſion of 
cauſes to that which is the real juſtice and merits of the caſe: 
what that is in the preſent inſtance cannot bear a moment's diſ- 7 
pute: neither can it bear a diſpute, what the defendant claimed | 
an allowance of: it would therefore be very harſh, to ſay ſhe ſhall . 
be allowed more than in juſtice ſhe claims or is intitled to. 
Nor can this be done, but by determining, that a different 
conſtruction is to be made of the words, the ſaid money due and 
payable, in the plaintiff's replication, than in her plea z which 
have before ſhewn to be contrary to the rules of conſtruction, | 
and I am ſure is contrary to the juſtice of the caſe, 


| Suppoſe the plaintiffs had replied, that the obligees were will- 
ing to take the ſums mentioned in the plea, and that the bonds 
were kept on foot by fraud : I ſhould much doubt, whether that 
would be good. Becauſe the defendant would have ſaid, you 
miſtake my plea, I only inſiſt to cover 8,000 J. by theſe bonds, 
and you ſay 8,000. only ought to” be covered, in which we 
agree, Our conſtruction does the defendant no injury. The 


contrary introduces a manifeſt injuſtice; and as the law is al- 
ready hard enough upon creditors, there is no reaſon to intro- 
duce a new hardſhip. F | 


Whatever the caſe 1 as to Wilſon's and CamplelPs bonds, 
which appear to have been forfeited in the life of Humphry 
mare, yet it is apprehended, that as Sir William Morice's 


was not a forteited one, the caſe upon that bond might 
be 
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be diſtinguiſhed from the other two, if it was neceſſary to tun 
any ſuch diſtinction, as T hope it is not. 4 


a Lord Hardwick? delivered the reſolution of the court. 


There are thtee points conſiderable in this caſe. 1. Whe⸗ 
ther upon theſe pleadings the penalties, or the leſſer ſums, 
ought to be conſidered as the debt due to Wilſon and Campbel. 
2. Whether there is any legal difference between thoſe bonds, 
and that to Sir William Morice. And 3. What judgment the 
court can give upon this verdict, conſidering the opinion they 


are of. 5 


As to the firſt, there is nothing more certain, than that when 
the day is paſt, the penalty is the debt, and the remedy was in 
equity. It is admitted, the defendant might have pleaded the 
obligation only ; but it is contended, that here ſhe has claimed 
only the leſſer ſums. And my brothers Page and Probyn and 
myſelf (my brother Lee declining for particular reaſons to give 
any opinion) think, that the penalties on theſe two bonds ought 
to be conſidered as the debt at law. 


The ancient way of pleading was only to ſet out the bond, 
and ſo are the old entries; I cannot find when this was departed 
from, but believe it was, when the Judges found what incon- 
venience it was toplaintiffs in not ſetting out the whole, as ap- 
1 Vent. 354+ Pears by the caſes of Page v. Denton, Parker v. Atfield, from 
Salk. 311, which it was argued for the plaintiffs, that when the condition 
ſhews what is due, why ſhould more aſſets be covered, or how 
are ſuits in equity avoided ? This weighed greatly with me 2 
long time. But upon great deliberation I am of opinion, that 
| thoſe obiter ſayings are not ſufficient, and that this way of plead- 
ing may ſtill have great uſe. | 


The plaintiff cannot have oyer, becauſe the defendant is not 
re ſuppoſed to have the bond, and therefore makes no profert of 
it: he cannot tell whether it be a bond for payment of money, 
or performance of covenants, and muſt therefore be forced to 
bring a bill in equity for a diſcovery to reply by. All this 1s 
avoided by the ſpecial way of pleading ; and therefore fatishes 
the expreſſion, That it will ſave many a ſuit" in equity. The 
penalty is a ſecurity for coſts, and on the act for amendment 
of the law ſome coſts muſt be incurred, before à motion to pa) 
can be received; and this is a loſs he may ſuſtain by taking it 
ſhort upon his plea, without putting'the plaintiff to ſhew ſome 
fraud; and it may be dangerous for us to blend the rules of law 
and equity together, fo | 
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- The caſe of Page v. Denton at firſt fight ſeemed ſtrong for 


the plaintiffs.” But conſidering it as a bond to the executor, 
who would fetain, and not a bond to a ſtranger; it could 
not be replied to as fraud, for it was payment in his hands, and 
the ſame as if a ſtranger had been paid the leſſer ſum and in- 
tereſt. Ar * 1 SHUT wg 


The caſe. of Thompſon v. Hunt, in 3 Lev. 368. (and which 
is mentioned as law in Zutw. 4 50.) is ſtrong for the defend- 
ant. For though there the penalties only were pleaded, and 
the conditions appear in the replication, whereas here it is all 
in the plea z yet that makes no real difference, for when in 
the rejoinder the defendant took iſſue on the penalties, he 
admitted the replication, and ſo made it part of his plea. 


It was inſiſted here, that the defendant by the manner of 
her pleading ſeems only to claim a protection for the leſſer 
ſums, and the concluſion of her plea relates to that. This at 
firſt ſeemed to have weight, but upon a nice inſpection, there 
appears a variation in the expreſſion, one being due and gad, 
and the other due and payable. * But there is a more ſubſtantial 
anſwer, for as to the articles the penal ſums of them are 
averred due, and therefore the general words cannot ſometimes 
refer to the penalties, and at other times to the leſſer ſums. 
And though it was objected, that there is no precedent of a 
replication per fraudem, where the condition is ſet out; it may 


be anſwered, that there never Was a precedent of a plea word- 
ed as this is. | | 


As to the practice at niſi privs on plene adminiſtravit ; it may 
be the executor deſires no more allowance, to avoid a ſuit in 
equity. And on the trial in C. B. on the ſcire facias there, it 


appeared the leſſer ſums had been received, and the bonds de- 
lvered up, 


Whatever therefore my firſt thoughts were, and how much 
ſever the law of executors wants alteration ; we think, that as 
to the two bonds which were forfeited, the defendant muſt 
ave an allowance for the penalties : and we muſt fare deciſis. 


2. The next thing to be conſidered is, whether the bond to 
dir William Morice differs from the others. And we are all of 
pinion it does, inaſmuch as there the former inſtalments 

ere paid, and the other two the time was not come for: 
end it is no more than a bond for payment of money at a 
me to come, which is certainly pleadable. 1 Roll. Abr. 25. 

6. Car. 363. But then it ſhall cover no more than is due 3, 


' the force of the bond is ſuſpended, till the condition is 


ver 8 appears by the manner of pleading it, Cro. - 


3X Elix. 
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Fiz. 31g. Where the claim is only for the 201. in the con- 


not to pay before due. 


opinion... And this is matter of great difficulty, for the aſſets 


* 


dition. 3 Lev. 57: Here it is in her power to fave the pe. 
nalty, and aſſets ſo to do are admitted by pleading : it will be 
a deugſtauit in her to ſuffer the aſſets to be further charged. 
1 Ven. 198. 2 Lev. 139. Another reaſon to diſtinguiſh this 
is, that per fraudem could not be replied; for it is no fraud 


- The laſt thing is, what judgment can be given upon this 


are found in one entire ſum ; and the queſtion is, whether we 
can ſever them, or muſt not award a venire de novo, And we 
deſire to haye this ſpoke to. | ö Sarma 


At another day therefore Strange argued, that the court be- 
ing of opinion, that the penalties of two of the bands ought 


{ 


| 
to be allowed, but not the penalty of the third; the plaintif | 
might have the benefit of this opinion, by adjuſting the account 
of aflets, and making the defendant a proper allowance, with- ; 
out awarding a venure de novo. TTL 
Two things are to be conſidered: 1. What allowance ſhe : 
is intitled to; 2. How it can be made her on this record, f 
As to the firſt the account ſtands thus: Miſſen's penalty is K 
5,000/. of which ſhe has been allowed for the leſſer ſum and fr 
intereſt 2,520/. ſo there remains to be allowed 2,480. 
Campbell's penalty is 3, 00 I. Already allowed 1,540/. remains 
to be allowed 1, 460 /. On Sir William Morice's bond, allowing Fi 
intereſt for each of the two inſtalments unpaid, even to the ſte 
time of payment, it will be 3707. which added to the 2,80 . 
and 1, 400 J. makes in all 4, 310. which 4,310 l. being dedud. 
ed out of the aſſets found, being 18,9697. 125. 54. there will . 
remain in her hands liable to make us ſatisfaction, 14,6990 wa 
125. 54. p | lo b 
* ' — | a 5 7 I 
The ſecond queſtion is, how this allowance can be made be , 
on this record. As to the 4, ooo l. part of the penalties, 4 and 
appear upon the record; and as to the intereſt comput they 
the times appear, and the court muſt take notice what is legd upor 
intereſt, it being ſettled, by, act of Parliament. What the fads 
ſhould hinder the court from making theſe deductions, which and] 
| upon, the evidence laid before them it appears ſhe is intel BI des. 
My Lord Rug, 54, ſays, However ' verdi&t ſeems to fr, BY , 
and conclude informally, or not punctually u n the iſſue, rantiy 
as you cannot find the words of the iffue in the verdict; 7 { 


if a verdict may be concluded out of it to the point in tus i 
4 +l 4 _ L 10 ain nn 3 41006 in , 


. * * 
8 1 
881 * 
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court ſhall work; it into ſorm, and make it ſerve. So Set 
27. (Carter 80. & ſpecial verdict, which is the words: of 4er 
gents, is not expected to be ſo exact as pleadings, and therefore 
the court will make a teaſonable intendment. Here the-court: 
can conclude exactly what:theiquaritzm of aſſets is, which the 


defendant is to be charged with, .and can preciſeſy determine it: 


In the co n caſe of a vexdict for more than the plainti 
declares rang court takes notice of that, and takes gare tc: 
adjuſt the difference. So is Tho. Ent. 458. 2 Bock of Fudg. 
1517 187, 165 · ad 266 aid bale mae I „ie ieh ak 1h 
930 r eo ydmreds 
In the preſent. caſe the entry may be, quia. uidetur. tur ine, 
that the penal ſams in two. of the bonds, and üntereſt. lor the. 
r:mainder of the other, ought to be allowed the defendant, and 
that therefore the jury have charged the defendant with 4,310 J. 
too much aſſets ; jdes that 4,310 þ ax. aſſenſu gquerentiumsy; being 
deducted out of the, aflets:tound, let the plaintiffs haue judg=: 


* 


ment to recover, the reſt. 


| | neu af aa Sf} tio Ds ! Tort} want 
There is no difficulty upon. the ſpecial concluſion of the 
verdict, whereby the jury have left it to the court, only on the 
point whether the three penalties ought or ought not to be 
:llowed, and have not in their finding provided for the middle 
cale, which has now happened; for this muſt be conſidered as 
leaving the whole matter at large to the court, who muſt con- 


clude as the jury ought to have done, on a general verdict, 


Suppoſe on the trial the Judge had given the preſent opinion, 
mult not the jury have found 14,659/. 125. 5 d. aſſets? In- 


ſtead of this they have ſtated the facts on record, and left the 
court to make the concluſon. 


The caſe of Hays, Hil. 1 Geo. 2. ante, $44. is in point, He 
was indicted, 1. for forging a bond, 2. for publiſhing ſuch bond 
lo by him forged, and 3. for publiſhing a forged bond, know- 
ing it to be forged : he pleaded Not guilty to all three. And 
a ſpecial verdict was given, that he forged a bond in the words 
and figures following, and that he publiſhed the ſame ; but 
they ſay nothing of the third offenſe ; and conclude, that if 
upon this evidence the court is of opinion he is guilty of the 
fats charged in the indictment, then they find him Guilty; 
. if the court think him Not guilty, they find accordingly. 

bon argument the court was of opinion againſt the defend- 
nt, but held they could not give a general judgment, that he 


was guilty of all the three offenſes, the evidence onF* wur- 
"Oy the two firſt; and as the laſt was not confined to the 
» Or if it was yet every publication being a diſtinct 
cre was no fact found to warrant a conviction for the 
N 3 X 2 7 laſt, 


ame bond 
offenſe, th 
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laſt. But then they ſaid, they were not tied up by the f 
concluſion, wh the evidence being laid — 


them, were to do what the jury ought to have done; 


and the they adjudged that upon the matter referred to 
them bythe jury, it appeared to the court, that the defendant was 


- guilty of the forgery and firſt publication, and not guilty of the 


reſt, This being a criminal caſe, and in point, puts an end to 
all difficulties about the ſpecial concluſion, | 


Et per Chief Juſtice, I am glad this has been argued, being 
thereby confirmed in the method I propoſed to put it into: 
and Hays's caſe is in point, where the court made the jury 

ive two verdicts, one for the King and the other for the de- 
1 And we can adjuſt the allowance to be made, with- 
out introducing or ſuppoſing any new fact. The caſes of ſever. 
es which are intire, are ſtronger than the diviſion of 
aflets. In Town. / hong Ix7, 151, 189. the entries are as that 
in Thompſon, and they warrant our giving judgment in the 
manner that is prayed on the behalf of the plaintiffs, And 
judgment was entered accordingly, N 


” 
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Philip Lord Hard wicke, Chief Juſtice. 

Sir Francis Page, Knut. | | 
Sir Edmund Probyn, Kat. Tuſtices, 
William Lee, Ey; | 
John Willes, Ey; Attorney General. 
Dudley Ryder, E/; Solicitor General. 
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Dominus Rex ver/us Carpenter. 
A was made for the defeudant to ſhew cauſe againſt cons given on 


an information in nature of a quo warrante, to ſhey diſcharging a 
by what warrant he claimed to vote in the election of “ ente. 
* of Exon ; on pretence that the right was reſtrained to | 
reſident freemen, which the defendant was not. And on ſhew- 

ing cauſe, it appearing clearly, that both by the charter and 

ulage the defendant was intitled to vote; the court diſcharged 

the rule with coſts. Quod nota as to coſts. | 


Hall verſus Howes. 


tiff drought debt upo ; 
that common bail only ſhould 


vas ſaid to have been ſo ruled Fil. 8 Geo. 2. in B. X. © Clourr * Ar 
'- fordar, and to be the conſtant practice in C. B. "A — 


. l 
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n Rogers verſus Birkmire. F n 
Where two par- I N treſpaſs for taking goods, the defendant juſtifies, that he i 
_ 8 demiſed ſome tenements to the plaintiff for one term, and 


| there cannot be Others for another term; and there being rent arrear on both 
2 joint diſtreſs demiſes, he diſtrained the goods. And on demurrer it was held 


. „ill, for theſe being ſeparate demiſes, there, ought to have been 


' Hardw. 145. ſeparate diſtreſſes on the ſeveral premiſles ſubject to the diſtindt 
rents: and no diſtreſs on one 


part can be good for both rents, 
The plaintiff had judgment. 


a | Fg n Ak 84 5 13 
\ The King verſus the Inhabitants of Preſton on the Hill in 
| g ens 1 Cheſhire. TD ue | 
No bill of ex- PON appeal to the ſeſſions from an order of two juſtices, 
I, 42 the ſeſſions affirmed the order, refuſing to ſtate the caſe 


ceedings about fpecially. Whereupon the pariſh to which the paper was ſent 
ſettlements tendered a bill of exceptions, wherein the fact was ſtated, 
ora that the pauper had executed the office of ' pariſh clerk in the 
not S. P. 2 Seſf. pariſh from whence he was removed, notwithſtanding which 
Caf. 254. * the ſeſſions had determined it no ſettlement, it not appearing 
Ge wb how he, came to be nominated to the office: and this bill 
Hardw. 249. Of exceptions was ſealed by two juſtices, and returned up with 
Bur. Settl. Caf. the orders. 
77+ Pl. 24. | | 
And upon the merits the court was clear, that the juſtices 
had erred, the executing the office being indiſputably a ſattle- 
ment. But the great doubt was, whether they could take the 
- merits into conſideration ; it being objected, that a bill of ex- 
ceptions would not lie in this caſe of a ſummary proceeding 
a new juriſdiction. given by act of Parliament, Where the pro- 
ceedings were always in Engliſh, and the words of the ſtatute 
being aliguis implacitatus, which mean a proceeding by the 
courſe of the common law in a civil ſuit. And Salk. 203, 
284. Carth. 394. 1 Lev. 68. 1 Sid. 84. 5 Co. 104. C 
El. 751. Co. Litt. 72. a. were cited. 


„* 


„ 


S 2 © © 2 


On the other hand it was inſiſted, that the word jufficur 

- | would take in the ſeſſions. 4 Inf. 427+ Riley's Placita Pork 
« ' 659+ That in the caſe of Leverpoole-it was determined to lie 

hoof on proceedings in the petty bag. That it was never dete. 

-..+ +4 mined: not to lie in criminal caſes, except in Sir H. J * 

caſe 3: where the only reaſon given is, that it would take iP 

tod much time at an aſüſes. And in Lamb. lib. 4. c. 13. it l 
mentioned, that juſtices. of the peace may ſeal; a bill of ccef- 

dw tions upon an indictment. 1 © 
„ 5301 2 jy a F NI 


: 
. 
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ded per curiam, Though it has been often wiſhed that ſuch a a 
bill would lie in caſes of ſettlements, where juſtices often take 
too great liberties z yet the inconveniencies will be ſuch. as 
out-weigh any benefit that might ariſe in a particular inſtance, 
It will multiply expence, and make ſummary jutiſditiohs uſe- 
leſs. Lord Coke conſiders it only as lying in actions, but is 
ſlent as to ſummary or criminal proceedings. And though 
Lambert is as cited, yet it. is only what he delivers as from 
Marrow, and has never been followed by any judicial opinion. 
It was the intent of theſe acts, that what the juſtices do ſhall be 
final as to fact, and every thing but the law appearing upon 
the face of the order. It is alſo a ſtrong reaſon, that error will 
not lie, for it is only where the cauſe comes by writ. of error 
or return, that a bill of exceptions can be debated. In a trial 
at bar it is never argued, but in the fuperior court on error. 
We give no opinion as to criminal caſes, in which Lord Ray- 
mond doubted, Hil. 2 Geo. 2. Rex v. Bunch, which was the caſe 
of a libel, and the Attorney General put an end to the queſtion 
by withdrawing a juror. The never attempting ſuch. a bill, 
when we all know there have been many occaſions for it, is a 
ſtrong argument againſt it. / 


Et per curiam, Let the rule for confirming the order be taken 
ſpecially, the- court being of opinion, that no bill of excep- 
tions lay. | | 


Dominus Rex verſus Wright et ux'. 


1 5 defendants were indicted for a conſpiracy, and the On indictmente 
queſtion was, whether they could be admitted to defend _ qo ns 

; F 2 ay be admitted 
in forma pauperis. And upon conſideration and ſearch of pre- ju f:rma pau- 
cedents, the court was of opinion they might: for though it is . 5 
not within the ſtatute 11 Hen. 7. c. 12. which relates to civil fra. , 
ſuits only; yet it might be reaſonable to do it on indictments 253. 15 
at common law, where the proſecutor, who can have no coſts, 3 27 * 
is not prejudiced. And the inſtances vouched ſhew it to be 1 . 
the courſe of this court. In the Exchequer indeed there was | 

a proviſion by 2 Geo. 2. c. 28. for defendants in Cuſtom-houſe 

cauſes, but that might be thought neceſſary, there being no 

ſuch practice there, A rule was made on the uſual affidavit, 


for the defendants being admitted in forma pauperis. 


3X4 Dominus 


* 1 4 7 . 2 > : : - EN - * ** 4 „ N 4 
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4% w. M. Dominus Rex verſus Morgan. 

c. 18. . : 7 erſus gan 

Iue ſtatute for N an information in nature of a. quo warrants for the 
coſts on infor- | . | b | 
ww bo Hen on" office of burgeſs of Cardiffe, a recognizance was taken 


to caſes of ges AS upon the ſtatute 4, & 5 M. & M. . 18. and not being tried 
warranto. within the year, the court was moved for coſts againſt the pro- 
| ſecutor ; which was oppoſed, on pretence that theſe informa- 
tions were not within the act, which ſpeaks only of treſpaſſes, 
batteries, and other miſdemeanors. Sed per curiam, A uſurpa- 
tion is a miſdemeanor, and the practice of taking recogni- 
zances is the beſt expoſitor. Beſides, this has been determin- 
ed in Salk. 376. But as here has been no verdict or judgment, 
it muſt not be coſts generally, as on q Ann. c. 20. but te- 

{trained to 20 J. as on the 4& 5 VM. & AH. 


Fl 


Sir William Halton, Baronet, verſus Haſſel. 
1 5 


ee 3 T nifi prius in Middleſex in an action brought for a fine of 
ae babes 751. on admiſſion of the defendant to a copyhold. It 
ä appeared that the premiſſes were of the value of 50 l. per am. 
_ * anda year and a half being 75. was aſſeſſed: the defendant 
inſiſted to pay only 24. it appearing his rent was but 16. the 

reſt ariſing from improvements made under an old leaſe by l- 

- cence of the lord. And Lord Hardwicke was of opinion, that 
the fine ſhould be ſet HAR, to the preſent improved value, 


which 1s all the lord has to look after ; and if it was other- 


4 wiſe, this might open a door to defeat the lord in a great mea- 
1 ſure, ſo there was a verdict for 75 /. for the plaintiff, 


= Ambroſe verſus Clendon. At Guildhall. 


The” a bond is IN this caſe it was ruled, as in Toms v. Mytton, Hil. 13 Cen. i. 


„ ante, 744. that if the debt of the petitioning creditor ap- 


| debt, yet if it peated to be conttacted after the act of bankruptcy, it could be 
= is after an at no ground for a commiſſion ; but where A. had 1000. owing 
| 5 9 on ſimple contract before an act of bankruptcy, and one i 
tract is not ex- afterwards ſecretly committed, and then a bond taken; " 
ng, gie ſhall not fo far extinguiſh the ſimple contract, as to deprive the 

Hard. 267, Creditor of petitioning for a commiſſion. 


Dominus 


Ga > as cc ac a _ 
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Dominus Rex verſus Nunez. 


N trial of an indictment for perjury in an anſwer in Scac- Giver of a note 

cario, the caſe made by the plaintiff was, that ſhe gave fame on 
the defendant a note for twenty guineas, Which he promiſed perjury in deny- 
not to put in ſuit againſt her, but to take it of a debtor of the ing an agree- 
plaintiffs : notwithſtanding which he had ſued her, and there- r in . put 
fore ſhe prayed an injunction. The defendant, denied any N.B. In Scacca- 
ſuch agreement. And on this denial the perjury was aſſigned, ris the defenene 
and the plaintiff called as a witneſs, on the authority of 8 
Paris's caſe, 1 Vent. 49. 1 Sid. 437: and The King v. Moiſe, to read i 
Trin. 10 Geo. 1. ante, 595. But the Chief juſtice ruled, that — the hand of 


ſhe could not be a witneſs, and relied on the caſe of Rex v. the 1 3-4 gh, 
IWhiting in Salk. 283. He faid Paris's caſe was againſt Twiſ- Theory of Evid, 
102. | 


dens opinion, and had not been much liked ſince. 2 Sel. Caſ. 357. 
| pl. 201. Caf, temp, Hardw, 265, 


Buſh and others, Aſſignees of Jones verſus Gower. 12 Ann. fl. 2. 


c. 16. 


clined, that it might be got at on a motion to vacate the judg- 
ment, as was done in C. B. Trin. 3 Geo. 1. Fackſon v. ih » 
where a warrant was obtained from an infant. On the ſtatute 
de religiſis, who are reſtrained from obtaining lands arte vel 
ingenis; yet a praecipe being brought, and judgment had, there 
was forced to be the aid of Parliament to inquire into collifion. 


Hockley verſus Merry, 7G. e. 31. 
N defendant, 9 May 1734, was bail on a writ of error. Where there is 

On 25 October 1734, he committed an act of bank- 2 wat —— 
bg and after a commiſſion obtained his certificate. On — bel 
12 November 1735, the judgment was affirmed. And in debt on errorand+ 
upon the recognizance, he pleaded his diſcharge, and that the the *®rmance, 
cauſe of action aroſe before his bankruptcy. And the Chief diſcharge 


arged from 


Juſtice on the trial held, that the defendant was not diſcharged, his recogni- 
exenling to the caſe of Tully v. Sparks, 11 3 Geo. 2. ante, 3 
= for this was but a contingent debt, for which the plain- Ii. du. 262. 
tit could not come in under the commiſſion ; the Ratte 

7 Geo. 1. c. 31. only letting in thoſe where the payment was 


certain, though future, There was a verdict for the plaintiff, 


1 rinity 


within the textb 


year of the King, 


whoſe acceſſion 


was, 11 Func, 


1727. See Bur. 
Setl. Caſ. 87. 


| Urlin. 


neceſſary, and that this was prima facie a good ſervice. 
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William Lee E/q; | 
John Willes, EV; Attorney General. 
Dudley Ryder, E,; Solicitor General. 
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Morgan verſus Luckup. 


N a qui tam on the ſtatute of gaming it was held, that the 
defendant could not be admitted to plead double, the act ſor 
amendment of the law excluding popular actions. And it 

was ſaid to have been ſo held, Trin. 13 Geo. I. inter Webb u 


Dominus Rex verſus Badouin. 


Rule was made for the defendant to ſhew cauſe why 
1 there ſhould not be an information againſt him. And 


' upon an affidavit of ſerving the wife at his houſe, I moved to 


make it abſolute : it was agreed, that perſonal ſervice was . 


the wife making affidavit, that he was gone beyond fea 2 week 
before the ſervice, the court held it not to be good; for leaving 
at the houſe is only good upon a ſuppoſition the party is there, 
whereas now the contrary appears. , 


Swith 


S Sa 


it 
L 
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Smith, qui tam, verſus Gibſn 2» 
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VA 5 E. I 466 F454 bios +4354 = a ien k 
C TION upon the: ſtatutes of 13 Ric. 2. c. 5. 15 Ric. 2+ Abatement, 


c. 3. and 1 Hen. 4. c. 11. for impleading the plaintiff in Caſ. temp. 


the admiralty for a matter at land, and arreſting the two. and 
thirtieth part of the ſhip 3 which two and thirtieth part be- 


| longed to the plaintiff, whereby the ſhip was detained, and he 


was put to expence. Ys 
| The defendant pleaded in abatement; that there were other 
part-owners not joined in the action, who it appeared were 
injured as well as the plaintiff, fince the whole ſhip was de- 
tained in detaining a two and thirtieth part. 


| $4 pur curiam, The git of this action is the ſuit in the admi- 


ralty, which was againſt the plaintiff only, and therefore the 
reſt of the part-owners could not join; and there muſt be a 
reſpondes ouſter. | e D in 


* 


Stoughton verſus Reynolds. 162, 


Hardw. 271. 


CTION upon the caſe for a falſe return of a mandamus, The right of 


directed to the defendant as archdeacon of Northampton, 
commanding him to ſwear the plaintiff into the office of.charch- 
warden of All-Saints in the town of Northampton; to which 


adjourning a 


veſtry is in the 
pri at large. 


orteſc. Rep. 


b | * 68. 
2 3 defendant had returned that the plaintiff was not Cf temp 


Upon Not guilty pleaded the jury find this ſpecial verdi. 


Hardw. 274+ 


That All-Saints is an ancient pariſh, and has yearly choſen | 


two chureh-Wardens in Eafter-week, by the vicar's nominating 
one, and the pariſhioners the other. That in Eafter-week 1734, 
the vicar nominated Benjamin Chapman, and the pariſhioners 
nominated the plaintiff, to be church- wardens for the year en- 
fuing, and until others were admitted and ſworn, and that both 
were ſworn in, purſuant to fuch election. That on Eaffer- 
monday 1735, a veſtry was held in the church for a new elec- 
tion; the vicar took the chair, and the old church-wardens 
were preſent, and the vicar nominated Chapmim to be his 
church-warden for the enſuing” year. That the plaintiff and 
one Farren were candidates for the other office, and each had 
the votes of ſeveral of the pariſhioners: That before the 
election was compleated or all had polled, the vicar, at the deſire 
and with the conſent of Chapman then preſent, declared the 
meeting to be adjourned, and did then in fact W the 

\. - ſame 


l 
\ 
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ſame to che next morning at nine, which adjournment was 
poſed on behalf of the plaintiff by ſome of the pariſhioners, 
hat on declaring the adjournment, the vicar and Chapman 
departed; but the plaintiff and his friends ſtaid, and in fact 
continued the poll, whereby the plaintiff had on that day the 
majority of votes. That the next morning the vicar, Chapman, 
* the pariſhioners in their intereſt, met; and in fact con- 
tinued the poll, upon the cloſe of which Farren had the ma- 
jority of votes, That the plaintiff ſued his mandamus, to which 
non fuit elefius was returned by the defendant, and alſo that 
Farren was elected, and had been ſworn in. Sed utrum, Cc. 
Et fi pro quer pro quer and 124. damages. Et fi pro def* 
pro def 22 


Sir Thomas Abney pro quer. The principal queſtion is, in 
whom the right of adjourning veſtries reſides. If in the par- 
ſon alone, or in him and one church- warden, it is with the de- 
| . Fendant: if in the whole pariſh, or in both church-wardens, it 
| is with the plaintiff; for then there was no adjournment, and 
= the poll was regularly continued that day, and at the cloſe the 
| plaintiff had the majority. n 


By the 89th canon church-wardens are to be choſen by the 
parſon and pariſhioners jointly, if it may be; if not, the pat- 
ſon names one, and the pariſhioners are to chuſe another. 
According to this the parſon has nothing to do in the election 
of the pariſhioners church- warden. But however this canon 
cannot controul a cuſtom. Cre. Fac. 532. 2 Roll. Hr. 287. 
Cro. Car. 551. Hardr. 378. Carth. 118. This will be in 
effect veſting the whole in the parſon, who never ſummons the 
veſtries, that being the office of the church-wardens, 


= * | Bootle contra. I agree, if the right of adjourning is in both 
= 8 or the pariſh at large, our election of Farren b 
muſt fall. | | 


The jury have found, that the vicar was in the chair, i.. 
that he preſided in the aſſembly; from whence it may be na- 
turally inferred, he had the right to adjourn. As no caſe has 
yet fixed it, conſider it on the reaſon of the thing. Would you 
take a poll for adjourning? It would be eaſier to go on with the 
original poll, In popular aſſemblies there is a neceſſity that the 
preſiding perſon ſhould have this power. Beſides, it is 
that the eu was church- warden the year before, and wi 
to continue till another was ſworn; what occaſion therefore 
| was there to reſwear him, ſuppoſing him duly elected and Farr 
= not? and what damage is there that can ſupport this action! 
| Hab. 267. I 
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Sir T. Abney replied, Though the adjournment is pronounced 
by the perſon in the chair, yet it is the act of the whole af. 
ſembly. 1 Mod. 194, 236. 2 Med. 222, The cuſtom is to 
chuſe annually, and therefore he muſt be annually ſworn : and 
any objection. Pam tc wth une bn ter” pliers 


C. J. The concluſion of the verdi& is general, whether the 
defendant has made a falſe return, which depends on the vali- 
dity of the adjournment. This is à queſtion of great con- 
ſequence as to the rights of all the pariſh and their rates, and 
I have heard nothing to ſatisfy me that this was à regular ad- 

The power muſt ariſe from the cuſtom, or common law. 
Here is no cuſtom found, and I know of no book that ſhews 
how it ſtands at common law. As to the vicar, he ſeems to 
have no ſhare in the election of the ſecond churchwarden, nor 
to have = right to preſide. Is the right of adjourning in the 
churchwardens ? There is no cafe for that: though Fo there 
was, this is found to be the act of one only. Wie muſt there - 
fore reſort to the common right, which is in the whole aſ- 
ſembly, where all are upon an equal foot And though there. 
may be a difficulty in polling for an adjournment, yet as 
there is no other way, that muſt be taken. It would be 
giving the vicar too much influence, to fix it in him and his 

As to the objection that the plaintiff needed not a reſwear- 
ing: it is otherwiſe, and in corporations when mayors are re- 


choſen, they are always ſworn again, though there is a power 
to hold over. | 


Caeteri accord. And the intif had judgment u n the 
firſt argument. 22 4 | IR 2 


Between de Pariſhes of Heptonſtal and Evingdon in York- 


A foci eee. were ſent to Vas the place where children 


of their ſettlement, And I exc that the ages of are ſent as 2c · | 
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The penalty on HE: defetidant was convicted on Ie Lan upon * 
tbe gaming act gaming act, which ſays that he ſhall ;forfeit five times 
ara a ee the value, to be recovered by a common informer, upon con- 


Gon, viction. And it was moved, that a fine ſhould be ſet upon 
9 Ann. c. 14+ the deſendant, if he reſuſed bo peak with th proſecutor ed 
pen curiam, All the judgment we can give is, guod convictus oft ;\ 
and a new action muſt be brought upon that Judgment for the 
forfeiture, which was thought ſuffic iant to deter the offenders. 
In the caſe of recuſancy there is no other ebene. Lulu. 
159, 162. 5 Mod. 431. Cro. Car. 504. Ent. 362. The; 
b e was diſcharged without any fine or W re 


„Mel nommmon wo mote och ger Wet 1 TP 
4 
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r Smith qui an le Dunce. 70 05 


eee Fk averdid againſt . the defendant a in the 
doubled as well A ralty for à matter at pe in. which e double 
as thoſe given by —— axe —.— 35 it Was, maved an Us 221. that the 
tejuy® © colts & ere nat be doubled... But, en citing Cart. 
} 32a, 10 G. 116. and producing . the caſe of 

Child v. Sande mentioned .in-Gerthew, where the doubling the. 


colts; de incromento was aſſigned for error, and eherne the. 


court was, of opinion, that there was no between the 
coſts given by the jury, and thoſe given y the court, but 


both ought to be doubled. 
l e 10 babe ee 7947 oi ede wi 99h 
*51 578 2106 £33 03 


* $60 "Rex 
22 to 4 & i 3135 Hominus Rex "OT Days. « 4 90 
The check polls HE ftatute 2 Ann. c. 23. requires the TY to de- 


as well as the 


origina the, * All poll A taken 
_— — at the aden 5 i xni 2 the Ae. in Radusyſpirr 


wich the clerk of election the ſheriff bs a eg and each of fs candidates 


| 


{7'? 


10 Ann. c. 23. 


2 had two ui e and ſive game were taken, which were delivered 
to the fheriff, rie ory only Which was taken Þy 
his clerk, as 3 pol, — the other only checks: 


and inſiſted, ny ho act in requiring all the poll books to 
1 kee dere en the caſe where the poll is go! 
* different booths \ anda th the bags make but one crak 5 "a 
. 3 1 the court held, that all the book sought to have be 
„ia z and granted ag information, n the ten 6 0 


it. 18 0112 WADE ug 3 116 47 Men en 


N. B. Upon a reference to Mr. Attorney "A . we re- 
; ported. fon a nolle proſequi, it not being a a wilk „ if any miſtake 
Dominus 
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Certiorari was to remove an 1 n 
jury f from the Bailey, on the-part of the defendant, upon 3 8 
an afhdayit that he had twice paid coſts for not of — to trial, 

the Judges bein 458 5 away; which! the court to be a pron: | 
= at diſtinguiſhe from the cane * 717» an 55 
where certiorart's are denied. 5 0 


* ? * 
* 3 $0. + ee he A Pi. 
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"Wigs verſus E un”, &e. 12 Jon % ; "= 


HE W was, We in an action aan an * 

2 had privilege to change the venus into Middleſex, A. 
2s well as to lay it there when he is plaintiff. And the court he may change 
held there was no difference. ide Salk. 668. 2 Shaw. 176. Middieſen. 
2 Lil. Pratt, Regiſt. 370. 1 Kab. 277. Aich, II Geo. 1. Cited ſa-Andr. 
Townſend v. 25 (ante, 610) 2 Ven. 77. Tha; venue was 33 Itha 
changed into ſex in this caſe. died, Bhat an" 


attorney has no 
boch privilege when he is defendant. 1655 4 Bur, Rep, 2027. 


4 v wer 
| Holdfaſt wing Freeman et al dudes. 
HE notice in ejectment D effoin day of practice. 
this term. And held ill, for it d be ieee 
fiſt day in full 8 which e e 2 N 


Williams verſus Jones. 


N treſpaſs, aſſault, and battery; ; the defendant juſtified. an A battery can- 
arreſt under proceſs. And on demurrer it was objected, that -14 be juilified.”) 
ugh proceſs, will juſtify the aſſault in arreſting, yet to juſtify b. 5 a 3 
a battery, reſiſtance or an attempt to reſcue Bl ſhould be Ka mond 231 
thewn; and Lutw. 929, was ited, and precedents, where © ome ings. © 
the plea is Not guilty to the battery, and a juſtiſication as to * 
the aſſault. Co. Ent. 303. b. Tb. 306. 1 Brown. 237, 238. 


2 Brown. 134, 145, 146. Hearne 489. 2 E. 4. 6. ö. 2 Roll. © 5 
457. 546. 


e 


And after dme beben to adviſe, the Chief Areas 
— ene ee 
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Dominus Rex verſus Jenkins. 


Two juſtices.., O Juſtices made an order, reciting that the defendant 
cann0r 25997 1 had been charged with being the father of a baſtard child, 
with a baftard. and that upon examination into the matter they were of opinion 
2.Sefl, Caſ..239- he was not ſo, and do therefore adjudge that he be acquitted 
pl. 16x. N 1 of. a e of ak OHSS AL . 
Cal. temp, chereof. 122 80 | 


And the court upon conſideration were all of opinion, that 
the juſtices had gone two far ; for their whole authority is un- 
der 18 El. c. 3. whereby they are only impowered to take order 
for the relief of the pariſh, and puniſhment of the offender ; 
but have no power to acquit the party, or convict him finally: 
which appears likewiſe from their proceedings being in Engl, 
where they are not required to ſet out the evidence, or ſhew a 

ſummons. The ſeſſions indeed on 3 Car. 1. c. 4. H 15. ma 
make a final order : and after a man is diſcharged by one i. 
ſions, a ſubſequent ſeſſions cannot take it up again, as was held 


convenient, the juſtices ſhould have ſuch a power; becaule the 
pariſh cannot appeal: the defendant indeed may, not by virtue 
of expreſs words, but in conſequence of the clauſe about giving 

ſecurity to abide the order of ſeſſions, if the party does not ſub- 


by be liable to be harraſſed in being carried before ſeveral 
juſtices, that is a leſs evil than the other: and beſides, this 
court is open, if any thing ſhould be done to the manifeſt op- 
preſſion of the party. The order was quaſhed. 


Dominus Rex verſus Davis and Goſling. 


Of the power of HE ſeſſions of Monmouth hire made an order, reciting that 


returned by the homage to the ſteward, he had appointed no 
new ones; and therefore they prayed to be diſcharged, where- 
upon it is ordered that the — be appointed in their 
ſtead. 5 1 l 8 (. 


And upon conſidering the ſtatute 1 3 & 14 Car. 2. c. 12. which 
only-impowers the ſeſſions to appoint conſtables, until the Jord 
ſhall hold a court; this order was quaſhed, becauſe it was in the 
disjunctive, for a year, or until others were choſen. 


there was no adjudication that the others had ſerved a year- 
Cooper 


1 * des, 9 nnn 
2 F Wh. 


4 76%. Mich, 13 Geo. 1. Rex v. Tenant, And it would be greatly in- 


mit to the order of two juſtices. And though a man may here, 


1 asto 1 Ablard and Evans had complained, that they had ſerved as 
Tf 16 conſtables of Chep/tow a year, and that though four perſons were 
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Cooper verſus Le Blanc. At Gündhall. 


T's defendant was ſued as indorfor of a note. And * Whire 
fen 


a man 

was proved, that a diſcounter ſent the note to the de- bar owned bis 
t, * looked on it, and ſaid it was his hand, and the Eee — 

note (which had fome months to run) would be paid when ſhall not ſet up 

due. The Chief Juſtice refuſed to let the defendant in to ew ky ny 

forgery by ſimilitude of hands, ſince it would tend to deſtroy OT 

all negotiation of notes and bills, But he ſeemed inclined to Ante, 936. 

allow proof of actual forgery, if the defendant could have 

ſhewn it, which he could not. And the plaintiff obtained a 

verdict. | | 


Barker verſus Sir Wolſton Dixie. 


N caſe for a malicious proſecution of an indictment for No new trial fer 
felony, the jury found for the plaintiff, and gave 5 % da- ſwallneſs of da» 
mages. And upon motion for a new trial on account of the alfa 
ſmallneſs of damages, the court held there could be no new _ 
trial on that account: for this was not a falſe verdi&, as Salk. 647, 
finding for the defendant would be, and would ſubject them to 2% 425.948 
an attaint ; whereas they having found rightly for the plain- 3. C. s. P. 5 
tiff, no attaint would lie. And new trials came in the room 
only of attaints, as a more expeditious and eaſy remedy, 


Kynaſton verſus The wha Ars" nd Aliſtants of 


Tx a mandamus to reſtore the plaintiff to the office of als If one member 
derman, it was returned, that at an aſſembly held ſuch a de 9mined to 
day the plaintiff was for being. abſent three years removed. 5 
And upon a traverſe of every part of the return, a ſpecial ver- ſembly, the k 
Ut was found as to ſome points which are not neceſſaty to 1 n 
be ſtated, in as much as no opinion was given upon any but . 
one, which was this. The removal was not upon a charter - werzia, cited in 
Gy, ſo a ſummons of an aſſembly was neceſſary :"the mayor WT un 
gave orders for a ſummons” of all the members, but the fer- Hardw. x4 
Fant being informed and believing that one of the aldermen 295» 377» 
out of ſummons, neglected to give him notice, though 
te had a houſe and family in the town, and acverdingly fe» 
. him out of ſummons. And upon this part of tho caſe 

© court was of opinion, it was not a regular aſſembly, for 
den member ſhould be ſummoned ; and he has a-right to de- 


bite 23 well as vote. And this point 
oo , t has been ſoſoften ſettled, 
V 11 now de be made a queſtion. And by the fame 
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reaſon that the omitting to ſummons one man may be excuſ. 
ed, the omiſſion of a greater number may be palled over. 
462 ; 4 : nen 4 | 98 * F . Wt — 


Whereupon a rule was pronounced for à peremptory max. 
dam. And the plaintiff prepared to enter up a judgment for 
EET his damages and coſts, when it was found, that at the trial 
1/12: there was an omiſſion of damages, and conſequently there 
could be no judgment for coſts. gi | 


Where on try To ſupply this defect the court was moved for à writ of inn. 
N quiry. ind Cr 0. Car. 143- and the caſes of guare impedit and 
mages are given, dower were cited, where amages not being the git of the ac." 
— —＋ 1 tion, the want of them may be ſupplied by writ of inquiry. 
of inquiry. 


Ante, 1021. To this it was anſwered, and reſolved by the court, that 
the rule laid down in Cheney's cafe, 10 Ca. is right, that where 

the jury are charged with a matter for which an attaint wil 

lie if they give a falſe verdict, it can never be ſupplied by writ 

of inquiry, but muſt. be by venire facias de nouo, and ſo is 

Salk. 205. 5 Med, 118. | 4 


Perner 


9 An. c. 20. By the ſtatute g Ann. c. 20. this traverſe is given in the 

room of an action for a falſe return: and as there it cannot 

| be ſaid the damages are collateral, ſo neither can it here; 

for they are conſequent upon the iſſue, and as much within 

the charge of the jury. No one can doubt, but that if in an 

action for a falſe return damages had not been given, they 

could not be ſupplied by a writ of inquiry. All the caſes of 

replevins upon the ſtatute. 17 Car. 2. c. 7. are in point as to 

that. 1 Sid. 380. Raym. 190. 1 Yen. 40. 2 Leb. 405. 

Tucker v. Stephens in C. B. Trin. 6 Geo. 1. Here it ought to be 

by the ſame jury, and there is no difference between a ſpeci 

e and a general verdict. The plaintiff's counſel will thereſore 
CTConſider what to do, or pray. Adi 


And a Mxit of error being then depending in Parliamem, 
it was not thought adviſable to pray a venire facias de mn 
baut to conſider of ſome form af à judgment to be entered 
up, in order to carry to the Lords. And the judgment tat 
wWuas entered was, It is conſidered by the court, that te 
e xeturn is not ſufficient in law to bar or preclude the ſad 
«, Corbet Kynaſton from being reſtored to the ſaid place or d. 

« fice of one of the aldermen of the ſaid town; and that tit 


« aid return for the reaſons afoteſaid be diſalloued 1 
And thereupon the cauſe was argued at the bar of 9 
Houſe of Lords, where no opinion was given upon the points 
the ſpecial verdict, but a judgment pronounced for remitung 
| 2 | : oY 


ecord 


Rr 


Trinity Term 9 Geo. 2. | 
record to B. R. who were directed to award a venire facias de 


# 
ove. There were three Judges preſent; C. J. Willes, J. Den- 
ton, and B. Thompſon, to whom two queſtions were put. 


1053 


1. Whether, there being no damages, any judgment could 
de entered. To which they anſwered that there could not; 
and declared that na waiver or remittit of damages below 
could have ſet this fight, for then . there would-be nothing to 
give judgment for, the entry being only a judgment for da- 
mages and coſts, and the peremptory mandamus goes by rule 


for him for whom judgment is given, which are the words of 
the ſtatutes | -3 | 


The cond queſtion put to the Judges was, whether, 


ther, as no 

| damages are piveh, the plaintiffs in error would not be ſub- . 

8 ject to an action, , which would. be a double 7 f As to | 
] this their opinion was, that al actton e be * —— 
t den gains it away in caſe damages are given upon | 

s trying the traverſe. OY Fant 


= NE dn IPOELEES © | 
The judgment was reverſed, and a venire facias de novo, di- 
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William Lee, EG, lain 
John Willes, E; Attorney General. 
Dudley Ryder, E/; Solicitor General. 
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| Smalt ver/us Whitmill, 
There muſt be N attachment was moved for againſt a witneſs, for not 
2 2 attending, being ſubpœnaed, and having a ſhilling 
warrant an at» leſt. But it appearing not to be_perſonal. ſervice, tt 
tachment. court held it not ſufficient to warrant a proceeding crimi 
Ante, #10. againſt him: whether it would do in an action, they would uot 
eee declare. It was alſo ſaid, that though a ſhilling is What 5 
' _ conſtantly given with a LG, et if the witneſs comes i 
there ought to be a tender of reaſonable charges. 
| Cock verſus Wortham. 
Servant « wit- I T was held, that in an action brought by a father for & 
er e L flowering his daughter, per quod he loſt her ſervice; the 
x > eek Wes: daughter might be examined as a witneſs for the plaints: 


Ante 414, 595» 944- 


Street 


SW 5B © ee 
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Street verſus Hopkinſon et a'. 


— 


A Writ of error was brought, tam in redditione judicii againſt Upon pleading. 
the teſtator, quam in adjudicatione executionis againſt the the fatute of f- 
executors. As to the principal judgment, the defendarit in * — 
error pleaded the ſtatute of limitations, and prayed that the judg- ment is to bar 
ment be affirmed. As to the award of execution, in nullo eff ft paindff of 
trratum was pleaded. . And that appeared to be in a ſcire factas Ante, 127, 439, 
| inſt two executors, one of whom pleaded ne unques executor, 683. 

5 and the other pleaded payment by the teſtator: and upon this 

it plea there was a verdict againſt it, but no verdict as to the 


p other, and then follows the award of execution. 


1 


As to the principal judgment, the only doubt was, whether 
25 the defendayt in error had concluded with a prayer that the 
judgment be affirmed, the court could give the proper judg- 
ment, which was, that the plaintiffs be barred of their writ of 
error. But the court held, that yy were not bound by the 
T prayer of an improper judgment, and therefore pronounced the 


rule, that the plaintiff in error ſhould be barred. 


And as to the award of execution, they were of opinion it There can 20 


was wrong, and that not being in the ſame court, they could Tate de 
not award a venire facias de novo: and this being a diſtinct judg- on error. 


ment, might be reverſed without affecting the other. And it 

was reverſed accordingly. The caſes cited upon the firſt point 

were Show. 50. Garth. 369, 370. Lutw. 1386. 3 Lev. 58. | 
| And on the ſecond point, 1 Roll. Abr. 803. 1 Inft. 127. | 5 
or no 3 Salk. 372. Cattle v. Andrews, Hil. 5 W. & M. rot. 826. in DR + 
_ B. R. Cumb. 259. Salk. 4, 363. | | 1 
e, | 
nina a 
ald ut | 
hat l Dodſon verſus Taylor. 
nes fat, 


HE cauſe was tried by proviſo, and the plaintiff non- There muſt be a 
ſuited. But that nonſuit was ſet aſide, for want of a — — 4 $2 
 deing given in the office, the form of which is, Fiat mii ; 
"us per proviſo ſi querens fecerit defaltam. And this was agreed 
ode the old practice, but generally diſcontinued. Stile 2nd 
for de * Rxiſters were cited, and the nonſuit ſet aſide. 


ctreet 3 3 LL - Thruftout 4 
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- | Thruftout, an the demiſe of Turner, verſus Grey et l. 


Court cannot TTPON a ſpecial verdict in ejectment, it appeared 
. een, . the leſſor of the plaintiff claimed ene Jon 
though leffor's upon an affidavit of his death, it was moved that all proceed. 
dle de ar au end. ings might ſtay, ſince it could fignify nothing to argue it upon 
the merits. Sed per curiam, Though the poſſeſſion cannot be 
 abtained, yet the plaintiff has a 2 to proceed for damages 

and coſts : all we tan do is, to oblige him to give ſecurity for 
coſts, now the leſſor is dead; as we do in the caſe of infant 
lefſors, who cannot enter into the common rule, 


S 


+. 


Weſton verſus Pool. 


The executrx A N attorney delivered his bill. and after his death app 

- „une cee, £3 tion was made to tax it, and above a fixth part ws 
tho' a ſixth pare ſtruck off: it was moved that the executrix might pay the 
of the billis . coſts : but the court held ſhe ſhould not, for the words of the 
nar. 376, act 2 Geo. 2. c. 23 $ 23. impoſe them upon the attorney or 
Barnes 91. ſolicitor only, an the executrix is not to bl me, if ſhe tand 
cunb. 348; S. P. upon his bill, or makes out one from his books. 


** 
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7s W. 4. | Middleton et ux verſus Croft, 
Ce 35s , N 


Ofthe juriſdic- IN prohibition the plaintiff declares, that by the ſtatute ) & 
tion of the ſpi- . 3. c. 35. a. penalty of 107. is inflicted on every man 
eee r. who marries without licence or banns: notwithſtanding which 
riages. he and his wife had been cited into the ſpiritual court, for be- 


Andr. 57. M — . . P 7 Reder a 
a married before eight in the morning, without 


banns, contrary to the canon, which fixes the time to be be- 


351. a h > 
| - ke Atk. Rep. tween eight and twelve, and requires a*licence or bands: that 
Os 


2 a. St they are lay perſons, not bound by the canon: and therelo 


8 Bray a prohibition. The defendant as to the contempt plead 
MN ra 320. Not guilty ; and for a conſultation demurs. | 
Caf, Ne: 


Hardw. 57, 326, And after ſeveral arguments at bar, the Chief Juſtice, 14 
995 term delivered the reſolution of the court. 


Lord Hardwicke. In this caſe three queſtions have been made. 
1. Whether by the canons of 1603, lay perſons are 
for a clandeſtine marriage. 2. If not; whether by the can" 
law anciently received, the ſpiritual court has a juriſdiction © 


proceed for a clandeſtine marriage, And, 3. uppaling On 
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« 5 juriſdiction either way ; whether that juriſdi Aion i 
penalty of x01. 4 2 


As to the firſt of theſe, two things are conſiderable, x. We- 


ther the laity are within the words of thoſe canons: 2. Whe- 
ther there was a proper authority to bind the laity, if the words 


And as to the queſtion, ce whether the words take them in * 


thoſe which any way relate to this matter are the 62d, 01ſt, 
102d, 103d, and 104th canons: in the four firſt of which 


there are no words that affect the parties contracting. Indeed 
in the 104th there are words relating to the married perſons: 


but they relate only to marriages under void or irregular licences, 
which is not this caſe. And therefore upon this point we are 
all of opinion, that lay perſons are not within the words of the 
canons of 1603. 


The next point is, whether the makers of thoſe canons had a 
power to bind the laity. They were made by the biſhops and 


clergy in convocation aſſembled, by virtue of the King's writ, . 


and confirmed by his charter under the great ſ-al. 


The general opinion has been, that theſe having never been 
be confirmed in Parliament, cannot bind the laity. 


And my brother Mrigbt in his argument ſeemed to admit it, by 


putting the caſe upon the foot of the old canon law: but as the 
other counſel who argued on that fide, did not give it up, it may 
be proper to ſettle it. And we are all of opinion, that proprio 
Uigore, the canons of 1603 do not bind the laity : I ſay propria 


vigore; becauſe ſome of them are only declaratory of the ancient 
canon law, ; | 


They who look into Spelman's collection, will find much 
matter in the ancient councils, that may ſerve for ilfuſtration 
and ornament ; but as thoſe were often mixed aſſemblies, com- 
poſed of the nobility, legantine authority, and papal uſurpation, 
little is to be found as to the merits of the queſtion, whether 
the laity are bound or not.“ 


The only proper way therefore is, to conſider this queſtion 
upon the foot of the ancient conſtitution. No new law can be 
introduced here, but is the work, and has the conſent of the 
three eſtates of the realm: and ſo it is declared in the Parlia- 
ment Roll Hen. 5. P. 2. 10. 19. 12 Co. 74 | 4 Inft. 1. For 
they repre nting the whole 22, every man is by repreſenta- 
uon a party. In the making of canons, the Royal aſſent is all 
tac ſhare that the legiſlature has in them: for the Lords and 

ommons are excluded, and not repreſented. It was faid 

1 | indeed 
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indeed by Dr., Andrews, that even in Parliament .there. was not 
an actual repreſentation of all orders and degrees of men; there 
being more ſubjects who do not vote in elections, than who do. 
But that does not make it ceaſe to be a repreſentation. It way 
impoſſible that all could join in the election: and therefore our 
conſtitution has fixed it in the more worthy, who have a right 
to bind the reft, The learned Doctor indeed. advanced a notion, 
that the parſon repreſents the pariſh ;*” but how can that be, 
when we all know the parſon is not elected by them ? The writ 
is convocari facias totum clerum ; and the premonition is, that 
|  archdeacons and deans ſhall come in perſon, and the reſt by 
4 Inſt. 382, their repreſentatives. Theſe ſhew plainly, that the clergy only 
are called, and that the proctors are choſen to repreſent the 
clergy only. Hence ariſes the diſtinction between canons made 
in ancient councils confirmed by the empire after it became 
Chriſtian, and thoſe made here. The Emperor, according | 
to Juſtinian and the Digef?, had a legiſlative power: and when 
they received his confirmation, they had their full authority, 
But that is not the caſe here : the crown has not the full legi- 
flative power; and it is therefore rightly ſaid in Salt, 673, 
The King's conſent to a canon in re eccleſiaſtica makes it a 
law to bind the clergy, but not the laity,” and no one can fay, 
that the conſent of the people is included in the Royal confr- 


1058 
"+ thei." 


_ + myo, wt 82a 


% 


mation, j 

t 

Another argument is, “that by our conſtitution taxes and : 

new laws are co-extenſive.” The Parliament lay taxes on all t 

the people : but the clergy never pretended to tax any but d 
themſelves, And it ſeems very abſurd, that when they cannot 
raiſe money = the laity, they ſhould till have it in their 

power to enact new laws, whereby their liberty and property t 

may be affected. 1 x | | w 

m 

| In all the acts ſince the reformation, for confirming forms 4 
| of prayer, and other eccleſiaſtical conſtitutions, the preamble 
| ſhew that the clergy in convocation were only conſidered as the 

propounders of them. It was ſaid that this did not give being lo 

to them as laws, to bind the laity; but was only to en- ye 

force them by the addition of civil penalties. But that ln 

not the only reaſon, though it is one, The true uſe of theſe N 

confirmations in Parliament was the extenſion of them over t 
the laity, who would otherwiſe not be bound. It has been 

ſaid, that at leaſt they ſhould bind in re ecclgſiaſtica, but this | 

proves a great deal too much. There are many things 1s, 

an eccleſiaſtical nature, which no canon can touch; ® an, 

the caſe of tithes, the degrees of conſanguinity, and the ope- on 


ration of adminiſtrations : and if this argument would hold, 

might overturn the common law as to the heirſhip of lands, 

the diviſion of perſonal eſtates, which would neyer be endured. 48 
I | 1 £ 8 : * . 
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Theſe are matters that have always been regulated 


. Co 5. 
and 22 F 23 Car. 2. c. 10. If they were thought to have power 
in theſe matters, how came the biſhops, at the time of making 


the legitimacy of children born before lawful marriage 7 e242 


As to the caſe cited from 1 Roll. Ar. gog. I. 5. that'bona 
notabilia were by a canon ſettled at 51. in King James the Firſt's 
time, In the elt place it is a miſtake: for there were canons 
ſet it at that, long before even Perkins, who Y 489. notwith- 
ſtanding eſtimates them at 40 3. Rolle himſelf adds a dubitatur. 
And after all, what is this more than a regulation of fees 
amongſt themſelves? 8 G. 135. a. is a report of the ſame caſe: 
and he ſays nothing of this. So that at moſt it is but a looſe 
ſaying in an abridgment. | eh 


In the ſtatute law there is nothing expreſs upon this point; 
but there are ſtrong implications. The 25 Hen. 8. c. 19. im- 
powers commiſſioners to inſpect the canons: and in Raftal's 
ſtatutes there are ſeveral acts ſubſequent for that purpoſe. * And 
it is obſervable, that the ſtatute of 25 Hen. 8. begins with the 
ſubmiſſion of the clergy in verbo ſacerdotii; and though nothing 
is ſaid as to the perſons to be bound, yet it appears the clergy 
thought it proper to take along with them the conſent- of the 
laity, to abrogate and alter canons ; and every body muſt ſee, 


that if this authority had been executed, the ſyſtem would have 
derived its binding force from the grantors. | 


I come next to conſider the judicial authorities. The firſt is 
the prior of Leeds's cafe, 20 Hen. 6. 12. ö. Brooke Ordinary 1. 
where it is expreſsly laid down, that the ordinary has power to 
make holy-days, faſting-days, and conſtitutions provincial, 
4 her le clergy, mes nemy de her le temporalty. dd 


The next caſe Mich. 24 Ed. 4. 44. b. where though there is 
ſome difference in opinion upon the power of the convocation, 
yet as to the point now in queſtion it is agreed on both ſides. 
In 5 Ce. 32. b. Cawdrie's caſe, my lord Cale lays it down, that 
1 Lena conſent of the whole realm eanons may be made or 


n Mb. 755. Plowd. 43. 2 Co. 37. the eſtion propoſed | 
is, 0 the ae of the eo minifters wile hal 4 
ind the Judges ſaid it was, becauſe the King had delegated 
That a parliamenta confirmation is neceſſary, ſee Carth,, 
485, Salk, 134. And have ſeen two manuſoript reports of 


by he legil- 
lature, witneſs the ſtatutes of 32 Hen. 8. c. 28. 21 Hen. 8 


the ſtatute of Merton, c. 9. to apply for a declaration touching 
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L. Raye. 447. that caſe in Carthew, by my Lord Raymond and Chief Juſtice 


the queſtion, it is 5 to ſee which proponderate ; the three liſ 


Hre, both of which agree with the report. 


1 


the laity. 


"Having thus conſidered the caſes which warrant our opinion, 
let us now take notice of the three caſes relied on againſt it. 


Tbe firſt is in Mo. 781. a ings extraordinary caſe, and no 
xecedent, for there both were clerks : and though it is laid 
BER pretty ſtrongly, as if a biſhop could bind his dioceſe ; yet 
it is not ſaid, that he could bind the laity therein. 8 


The ſecond caſe is Vaugban 327. and what he ſays there is 
certainly right, that a lawful canon is the law of the kingdom, 
as well as an act of Parliament. But does he define what is 2 
lawful. canon, or that it will bind the laity without their con- 
ſent? On the contrary in the very next paragraph he ſpeaks of 
a canon as warranted by act of Parliament. 


And as to the caſe in 2 Ven. 41. where Yaughan ſays, Tho 
no. canons.are confirmed by Parliament, yet they are the laws 
which govern in eccleſiaſtical affairs : I obſerve that was only 
a diftum upon a motion, and was at the time'expreſsly contra- 
dicted by J. Tyrrel}, who holds that the King and Convocation 
without the Parliament cannot make any canons, which {hall 


bind the laity. , 
Upon this ſtate therefore of the authorities on each ſide of 


reſalye. all into the fingle opinion of C. J. FYawghan, to which | 
oppoſe all the reſt, and lay it down as our conſiderate opinion, 
X the canons of 1603, do not propria uigore bind the lait). 
The ſecond point I propoſed to conſider was, whether laying 
aſide the canons of 1603, the ſpiritual court has any juriſdicton 
under the former canon law received and allowed, to pr 
ainſt the plaintiffs for a clandeſtine marriage. And we u 
al of opinion, that in this reſpect their juriſdiction is wel 
founded, | 4 
It has been already proved, that the received canons bind the 
laity ;; and this. appears by our ſtatute law, 25 H. 8. 6. 21 
the preamble, and 35 H. 8. c. 16. which continues the force of 
canons accuſtomed Ind uſed : and here reſts the eccleſiaſi 


* 
5 


Michaelis Term 10 Geo. 2. 


It was faid that in the books at Lambeth there are innu- 
merable inſtances of ſuch proceedings and I. believe there 
are; but as they have paſſe ub ſaentio, let us rather * out 
for a judicial deciſion, and I have one; it is in Sir W. Jones 
257. where it is held, that if any marry without banns or li- 
cence, they are citable” for it into the eccleſiaſtical court, and 
no prohibition ſhall. go. 1 „„ 


' 92 . N Rü 
This caſe therefore is in point, and uncontradicted. And 
indeed it is not to be imagined, that ſo great an evil. as clan- 


deſtine marriages was unpuniſhable in the parties, till the ſta- 


tute of . 3. inflicted the penalty of 104, upon the huſband; 


And this brings me to the third and laſt gains. bo ſed . 
Oo 


to conſider, which is, whether the ſtatute of 7 & 8 . 3. 
has, by inflicting that penalty, taken away the juriſdiction of 
Before I conſider this I would make two obſervations :. 
1. Fhat though this was but for a ſhort time at firſt, yet it is 
continued by ſubſequent laws, the 8 & 9 N. 3. l. 19. an 
the 5 Ann. c. 19. 8 3. for ninety- ſix yearz. 2. That the 
penalty is only upon che man, ſo that as to the woman ſhe 
indiſputably remains ſubject to the eccleſiaſtical juriſdictiorn. 


But we are all of opinion, that as to the man too the juriſ. 


—_ was not taken away, In 2 Ven. 41. it is held, that 
eir juriſdict 


3 


. My Lord Hol, in f. manu{crips I have. geg of bis, 


51 


98 3 W. Jo» 
e. 11. ſ. 3. 

If the plaintiff 
in prohibition 


\ part, he ſhall 
dve cots, 


Ante, 82. 
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the other for an intended fraud upon the revenue. 


The rubrick, ordains the publication, of banns, and that is 


confirmed by 1 Elz. c. 2. $ 16. and the act of uniformity 13 
& 14 Cay. 2. c. 4. the conſequence of which is, that the ru- 


brick binds the lat, 


And upon this a new point may ariſe, whether ſuppoſing the 
ſtatute was a repeal of the ancient juriſdiction; yet it can 
abrogate it, where it is confirmed by Parliament. Now every 
body knows, a new penalty is no repeal of a former, without 
expreſs words of repeal : without theſe, both may ſtand, and 
the laſt be conſidered only as a further penalty. | 


There is noting of that in this ſtatute, and therefore we 
may warrantably determine, that the 7 & 8 . 3; bas not 


Bd 3+ $34 LIL 4 ie *d — 4 4 # 4 — 9 
aud yet the {pirſtual court. proceeds band in 


abrogated the ancient juriſdiction in the caſe of a clandeſtine. 


marriage. 3 er ä 5 

I have thus largely gone through the ſeveral queſtions which 
have ariſen in this calc, that as we are all ſenſible, the evil 
of clandeſtine marriages is a growing one, it may be clearly 
underſtood, upongwhat foot the remedy ſtands. 


? And upon the whole we are of opinion, that there ought to 


go a conſultation as to all the points of the ſuit below but 


one, Which is the hour at which the marriage is alleged to 
have been had. Now as the confining marriages to be be- 
tween eight and twelve in the morning, is only a regulation 
introduced by the canons of 1603, which we have determined 
do not bind in this caſe; it is of conſequence, that the ſpiritual 
court be reſtrained from making that any ground of their 
proceedings; in this reſpect therefore the prohibition muſt 
ſtand, and a conſultation muſt go for the reſt. 


After pronouncing this judgment, the plaintiff in the pro- 
hibition moved. for coſts, having prevailed in one point, 


the ſtatute of 8 & g JV, 3. c. 11. I 3. giving coſts in all ſuits | 
prevails in «ny upon prohibitions to the plaintiff obtaining judgment, or anf 


award of execution. And it was prayed that they might'% 
taxed from the time of the firſt motion, according to vi 
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determinations : and this laſt was. ac quielbeck⸗ 18 if the court 
| ſhould be of ma for” ecoſts; "as to dobich t Wis" 1 that 
the hour was not the gm of "the © ire Ans the ſpirirua 
court, but only à eireumſtance amongſt e to prov 4 Wa 
clandeſtine” marriage :*and that it "would" " that 
they who had prevafled upon the” merits,” Wee <ofts. - 
bed per curium The words of the act are Hot W Ve *$ar over, 
which give coſts to the plaintiff, if he obtains any judpinene: | 
and this matter was under conſideration in the Houſe of Lords 
in Dr. Bentley's caſe, where the prohibition ſtobd as to ſome 
articles, and there went à *confultation*for the reſt: to be 


be de d in th but 
a e- de eee n e 


ba 16112 oc m wary Nal zud lime 0 1 00g iH 


However no rule was mall for colts; ag pena = 
| the huſband died before judgment, and 80% 2 9& 1 3. 


hari 


al 132d gaivaad 


TI 21 — 9 


F 5. not extending to this caſe, e x was 4 c. 11. . 7. 
and wife, who are but one perſon; and conſequently his mand 
abates the ſuit . As to which point — Ne he e * 
the court · ordered it ta be ſpoke' 867 bos 4 þ Na 
afterwards, aid believe the parties 4 eed to — . was reſumed 
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drop her pretenſions to een ite 02 ö gun lo- 1.5 


1 not abated 
Davis od um ad evil 30s: 2% 2 212tw.avond ei 21 „ es law ; 


r if it wat, yet the flature 8 & 9 Will. 3. c. 11. bod belped it ; and therefore a rule was made fo 
taxing cofts for the plaintiff in probibition, 


% +2 notbla 7 wane: in 10 ge N Ahab 29 "OREN? Þ 
Barnds'Whjt Peterſon. 


ö 8 2 ne nn 
Arg ge ge mpg . pn 


of and i it Ne oyed 


) incertain; but upon Ba certificate 'of men "rod a 
t the bar, chat it 18 8 term Well . e meg nies t 
0 ſame as ahnetuni, Which is the by Lord G, A en 
; land covered with alders; che > ary yew Well oholgh, al- 
n lading to the caſe of Lord Kildare and 'F, 77 * ere. on AN al 
d ro 7 for mountain in Ireland avil id,” 20 
or, = 

18 3 
ſt * 2 [3 21 34 Las Ind man „4 do Ni 1 

Blackwood verſus the S$outh-ſea Canipublys n 
12 3 P ON error from C. B. it was objected, that the return It 1s no objec- 
id 4 was not ſigned by C. J. Eyre; and therefore it was tion toproceed- 
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Fl Wag Peng rn efendant; - The origind 
leaſe was not regiſtred, but the: — of it, and the 
defendant's purchaſe 8 And it not being a leaſe at a nel 
rent, the queſtion was, whether this was a regiſtry within the 


meining of 7 Ann. c. 20. the Chief Jade Waidsr wot t 

r be 9 85 N for Gs ond 1767555 deed under which the 6g 
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E ſheriff of Middleſex moved to diſcharge a rule to return — * 
1 Ni dah upon vit that che defendant was a moni a 5 | 
ſervant of the lord Say and dealt, and that my lord had claim g r. 
him upon his being arreſted, upon which be had difch „ An 
him. But it appearing to the court, that the defendand W C. temp. © 
an attorney, and that it was a ſtanding order of the Houſergf Harzes e 
Lords, 24 March 1696, that no common attorney or-fohcitos, -..- 4 +154 
though imployed'by à Peer, ſhalt have privilege; the-countires (+ + 41 
fuſed the motion, ànd ordered the ſheriff to returm his wit. 22's wah 
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Boyfield verſus Brown. M Guildh all. 
PON the execution of a writ of inquiry before the Chief R 
Juſtice, it appeared that the defendant was an inſurer to freight it ps 
2001. upon corn, the value of which was 2177. that che worn total loſs. 
was ſo damaged in the voyage, that 1 75 only for 671. and the 
freight came to. 80 J. And upon this the queſtion was, whether 
45 the fiche, which the plaintiff was obliged. to. pay, Sete 
ed the flyage 3 this was not tobe conſidered as a total, |” 


leo me 
* . x * * I * | 
WY is ve pint i ws nhl, hn be ought nay tobe 2; 
. ina worſe condition, than if his corn had gone to the bottom op 
the ſea: fot then he would haue had no freight to pay, and noW??̃ 


that the voyage has been performed, whereby the freight is bee. 
come due, he has a right to apply the ſalvage to diſcharge that. ed 

lt. was prayed to he the uſage, where the ſalvage exceeds be 
freight, to deduct the freight out of the. ſalvage, and make ug. 
the loſs upon the diſfer ene. 


% 
vogtuy 


For the defendant. it was inſiſted, that as his inſurance was. 
upon the corn, and the whole did not periſh ; be ought in mak-, 
ing up the loſs to deduct the ſalvage; but no. inſtance could, 

thewn on either fide of an adjuſtment, where the freight 
xcocced: the. Gluags, on inio any 2bith anih, - Detects 

The Chief Juſtice was of opinion, that within the. reaſon of, | 
dedutting the freight. when the ſalvage. exceeds. it; the plaintiff. 
was 3 this caſe, wherein it fell ſhort, intitled ta have it con- 

as a 
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ed 45 2 total loſs, And che jury found for the plaintiff ac 
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Dominus Rex verſur Morgan. At Guildhall, 

animate nA, , Rin . Ci Sits allied oa, | , 199898 
x, G, . 9 1 perjury in an affidayit to hold to bail, it 
Ban as laid to have been taken by virtue of 12 Ges. 1. c. 20. 
rary law js ex- which was a temporary law for five years, and after continued 
* Jet if it by 5 Geo. 2. c. 27. Which has alſo altered it in ſome reſpeds, 
continued» '| And-for the'defendant it was inſiſted, that it ſhould have been 
laid to have been taken by virtue of the latter act; eſpecially 
the as it is not barely an act for continuance, but has made ſeveral 
7 1 3221. Aterations in the former. Sed per Chief Juſtice, When an ad 
is continued, every body is eſtopped to lay it is not in force, 
And as it is not altered in this reſpect, it is but a common con- 

tinuance guoad boc. So the defendant, was convicted. 


9 ” 227 8 * 
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Beton the Pariſhes of St. Nicholas and St. Peter in Ipſwich. 
X . * 55 5 Me. h 260 x | WC rg 8 4 24 
An apprentice JJ 2 ON 3 ſpecial order of ſeffions, it was ſtated, that Jams 
| bound for four U Blythe, in 1706, was put apprentice to St. Peters for four 
years only gains years by indenture ; and that he lived there, and ſerved the time; 
a ſettlement. > 
Andr. 365, but in as much as he was not bound for ſeven years, as 5 Eli. 
F 
gh. pl ah "And the 4 iſt ſeRion of that ſtatute was inſiſted on, to ſup- 
2 Bur, Rep. port the order: which declares, That all indentures, cove- 
_ nants, and bargains, of or for the having or taking any ap- 
Hardw, 333. © prefitice, otherwiſe to be made or taken, than is by that ſta- 
| « purpoſes.” And one of the former regulations is, that the 
binding ſhall be for ſeven years. And the caſe of Cureden and 


'Laland was relied on Paſ. 4 Geo. 2. where the 1 


was for ſeven years, but the indentures never ſtampt; and 
to be no ſettlement. Ante, 903%. „e | 


But notwithſtanding this, the court was of opinion, here v 
a ſettlement ; and quaſhed the order. It appears that between 
the 26th and 41ſt ſections, there are many regulations, whit 
ſort of perſons ſhall take apprentices, and what not; which ar 
never regarded. And it would be of miſchievous conſequenct 
now, to refer this laſt ſection back to all the reſt, They {id 
the word void muſt be conſtrued woidable ; a is the — 
Mam. 2. finis ipſe jure fit nullus, it is yet a diſcontinus 
Ha. 166. 34 gy 23 H. 6. c. 10. 3 plead ſpecial) 


<« tute ordained, ſhall be clearly void in law to all intents and | 


Vo 


E , * of ry 


* 


Michaelmas Term 10 Geo. 2. 11067 
and cannot avoid a bail bond on nen eff factum. Here che in- 

denture has had its effect, and neither maſter nor ſervant have 

tzken advantage of the objection: and as to the caſe of Cureden . 
and Laland on 8 Ann. c. 9. there were words prohibiting the 8 An. 6. 9. 
giving the indenture in evidence; and admitting improper 

evidence is always a ground to quaſh. 


And it was faid to be a vulgar error to think the of be 14 | 
Car. 2. c. 12. was the firſt act about ſettlements ; for in Ka/a/'s | 
ſtatutes it appears, that ſo long ago as 27 H. 8. c. 25. and in 13 Rie. a. 6. 3. 


Edward the Sixth's time, there were laws to that purpoſe, 2 — png 


Dominus Rex verſus Eyte. In Cane, 


WO fignificavits were quaſhed, being only faid to be in Excommunicere 
tf: a cauſe which came by appeal concerning a matter merely N 
ſpiritual : for per Lord Talbot, we are not to lend our aſſiſtance, 

but where it appears clearly they have juriſdiction ; and are not 

to truſt them to determine what is a matter merely ſpiritual, It 

is no more than ſaying, it is within their juriſdiction, which is 
never endured. In Fowler's caſe in Salk. 293. it was in cauſe 
Jurium eccleſiaſticorum, and held not ſufficient, 
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10 Georgii 2 Regis. In B. R. 
Philip Lord Hardwicke, | Chief uice. 
Sir Francis Page, Kut. i Me ts 
Sir Edmund Probyn, Knut. Juſtices, 
William Lee, Ee: : 

Te, h Dudley Ryder, Ef: Attorney General. 
John Strange, E/q; Solicitor General. 


— — 


North verſus Wiggins. 
2. If an attach- od HE defendant on ſervice of the proceſs abuſed the 


ment goes abſo- officer, and ſpoke contemptuous words of the court. 
eee, hole And on motion for an attachment at once, it wi 
words are ſworn. doubted, whether when ſuch words are ſworn by one perl 
only by one wit- only, the rule ſhould be abſolute, or only to ſhew cauſe: tie 
m by wir in Chancery requiring two affidavits, to deprive the pan 
of the benefit of ſhewing cauſe. But in this caſe there being! 
ſupplemental affidavit, the point was not determined. How: 
ever the Chief Juſtice ſaid, he ſhould be unwilling to eſta 
a practice, that would put it in the power of one hardy math 
to hinder another of an opportunity of defending himſelf, be- 
tore he was reſtrained of his liberty. 


Dominus Rex verſ#s Webb. 


* 
Ss 


1 A Certiorari was granted to the Old Bailey in perjury # 
; | f o 
0id Baily. inflantiam defendantis, on an affidavit that the profecu! 
Ante, 549, 583, attorney was under-ſheriff of Midallſex, and attended the; 
4575 jury on ſinding the bill. ay 


Dominus 


Hilary Term to Geo. 2. daß 


% 
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Nominus Rex. verſus Intiaditantes de Glaſſenby, in Com- 
8 Cumberland. | 1925 b 


FT ER traverſe of a writ of noctanter, where the jury No coſts upon a 
A found 17 l. damages, the queſtion was, whether the pro- writ of n&an- 
ſecutor could have, coſts ; he inſiſted that by the ſtatute of 82 3 
Chuciſler coſts are given in all caſes where damages are re- Hardw. 353. 
covered. On the contrary it was ſaid, this was a criminal 
proceeding, in which the inhabitants could recover no cofts if | 
they are acquitted, That coſts are a penalty, and the acts Carth. 239. 
giring them to be taken ſtrictly. Salk. 205. And of this opi- Lutw. 141. 
nion was the court, there being no inſtance of coſts being 
given on theſe proceedings, where the inhabitants are brought © 
in collaterally, on the jury's finding that the malefactors are 
unknown. | | 


Harris verſus Bernard, A 


HE plaintiff, in an action againſt the ſheriff, deſcribed a A vill of A. 
T bill of Afiddleſex as the precept of the King: and on — hg _ de» 
nul tiel record, it was objected, that it ought to be ſet out as racept of tha 
the precept of the court, the words being praeceptum eft vice- King. 
com:ti, as the award of the court. | 
E contra it was inſiſted, that in every latitat it is ſet out 
with, „ Whereas We lately commanded our ſheriff:”. And 
in 2 Saund. 52, 151. it is ſet out in this manner. Et per 
curiam, Judgment quod perfecit recordum. 


Dominus Rex verſus Robins. 
Ubau motion for a new trial on behalf of the defendant A corporator 
c 


in an information in the nature of a quo warrants for the o has atted * 
e of mayor of Tintagel, the queſtion on which the defend- prac” —— 
ant's title turned was, whether the former mayor had a right a wirtefs to 
to name two elifors to return a jury, if the town-clerk, who Ne viage. 
might nominate one, was abſent or refuſed. The ſecond eliſor 
nominated by the mayor was called as a-witnefs, to prove the 
cuſtom ; and it was objected to his competency, that he hav- 
ng acted under ſuch a nomination, was liable to an informs" 
don, and therefore could not be examined. And Mr. Baron 
Toemyſon, who tried the cauſe in Cormoal, rejected him. It 
Was now moved for a new. trial, for t the objection went 
only to his dredit: and 2 Roll. ae 5. Pl. 3. Was cited, 

3 


3 where | a 


A fine certain 
may be alleged 
as a reaſonable 


fine, 


Hilary Term 10 Geo. 2. 


where A. B. and C. were ſeverally indicted for perjury in 


proving a bond, and allowed to be witneſſes for each other. 


2 Leu. 231, 236. 2 Sid. 109. Salk. 690 Et per curiam, 
The boundaries between what goes to the credit and what to 


the competency, are very nice, and the latter carried too far: 


in this caſe he was but an officer for the day, whoſe power has 
long ſince been at an end. It was a bare authority, and not 


an intereſt: and nothing is more common, than to examine 


former mayors as to the right, though there is no limitation to 
informations. We think this goes only to his credit, and 
ought to be a new trial on payment of coſts. 


Moor verſus The Mayor and Jurats of Haſtings, 


| FAAND IU to. admit the plaintiff to his freedom, in 


which the cuſtom was alleged, that the eldeſt fon of a 
freeman born in the town after his father's admiſſion, had a 
right to his freedom, paying a reaſonable fine: and iſſue being 
Joined upon-the cuſtom, the proof was of a conſtant payment 


of 65. 8d. And it being objected, that this was proof of a 
fine certain, whereas it was laid to be a reaſonable fine, 


which they conſtrued an uncertain fine; the Chief Juſtice 
ſaved it to the defendants. ' 


- 


And upon great debate in court, the pgſtea was ordered to 
the plaintiff: the proof being well enough, for a reaſonable 
fine does not ex vi termini import an uncettain fine ; and if it 
may be applied either way, it is well enough laid. In caſes 
of a certain demand the legal deſcription has been 7 the 
word rationabilis. Thus with reſpect to aids, which by eftm. 


1. c. 36. are fixed at a ſum certain, for knight-ſervice lands 


ſo much, and ſo much for ſocage lands; the writ in the Re- 
giſter 87. a. is rationabile auxilium. So at common law the 
wife was intitled to a third part of the goods of the huſband, 
and yet the writ is de rationabili parte bonorum. © F. N.B, 
122. b. And though in Co. Ent. 646. an incertain fine is called 


rationabilis denarior ſumma ; yet there is a meaſure to go by, 


the value of the land : but here is no ſuch thing to eſtimate it 
by, or to found. an opinion what is reaſonable or not. F ran- 
Chiſes are all of equal value, and therefore reaſonable in this 
caſe muſt be certain, there being nothing that can vary it 

be reaſonable, and what is reaſonable muſt be determined by 
what is uſually paid. 
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10 Georgii 2 Regis. In B. R. 


Philip Lord Hardwicke, Chief Fuftice. 

Sir Francis Page, Kut. 1285 . 
Sir Edmund Probyn, Kt. Juſticet. 
William Lee, E; ; 
Dudley Ryder, Eſq; Attorney General. 
John Strange, E/q; Solicitor General. 


Lord Hardwicke being Lord Chancellor as well as Chief Juſtice See sid. 338, 
of B. R. came into court 29 2 took _ oaths, and 3.5. Dy. Rwy 


heard my motion. porte 9 
382. Dugd. 


„ a 


„i _— _—_ 
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between the Pariſhes of Stoke-Prior and The inhabit- . e 
ants of the manor of Grafton. | 


was ſtated to be an hr. er. place, rus a 7 . — 


not i a 


aſhed, upon the — of the caſe of Denham v. Dalbam, ans, wg 46 
„ 2-and a rule was made to ſhew cauſe. See 3 Bur. Rep. 
| 1391, 


Afterwards, on an affidavit of ſervice, the rule was made ab- 
Bite, ® this this not appearing to have the . of a ville. 
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Dominus Rex verſus Green. 


Dominus Rex verſus Roper. 
4 


practice. NFORMATION S were granted for perjury on the 
2 Seſſ. Caſ. 1. trial of an information for a conſpiracy; and all the parties 
proſecuted agreeing, the court on conſent arreſted the judg- 
ment on the conſpiracy, and quaſhed the two other inform- 
ations. Quod nota, for it has not been uſual ſo to do, whereby 
ſuch proſecutions are ſtifled, and the Attorney General never 
grants a nelle proſequi in ſuch caſes, though by conſent. 


k 


228 


— 


4 Ann. c. 16. N executar brought error on a judgment againſt the teſta- 
. A tor upon bond: and after . Mabel on the act 
| going before the for amendment of the law, to -pay principal, intereſt, and coſts. 
maſter. It was inſiſted, that as he came for a favour to ſave the pe- 
nalty, it was but equitable he. ſhould pay the coſts in error 
which he had put the plaintiff to; for if the plaintiff had taken 
execution, equity would never puniſh him for taking thoſe ex- 
pences out of the penalty: and: the: caſe of Merril v. Jocelyn, 

Trin. 13 Ann. B. K. was cited for that purpoſe, + 


Ante, 872. E contra were cited Baynbam v. Matthews, Trin. 4 Ges. 2. 
where an executor diſcontinued without coſts, and Siſney v. N- 
Ante, 699 vinſon, Paſch. 12 Geo. 1. Upon the authority of which, caſe, 
| the court determined, that as by law the executor was not 
to pay coſts upon a writ of error, a court of law could not 

direct them to be taxed, though there was a penalty, 


Caſwall verſus Martin. K 

Appearance H E latitat left aut the words de placith: ir 15. Gy, 
3 Common bail was filed by the plaintiff- 3 a, declaration b.. 
left in the office, which the defendang;. took, out, and then ty, 

moved to ſtay the proceedings. And upon ſhewing caule, take 

Strange inſiſted, that the error in the. proceſ was, cured, by. the de 

| appearance, and cited Salk, 59... and the caſe of Ni en only 
1 v. Charlton, where in an appeal of murder it was ſo held. So 00 t 


Paſch, 9 Geo, 2. Morgan v. Luckup, there Was no Engliſh 
$i : 1 „ u Nn . ue 
a Is A » 


* 


* 
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Eaſter Term 10 Geo. 2. 1073 


notiee under the proceſs, and yet taking the declaration out of 
the office was held to cure it. Whereupon the rule to ſtay 
proceedings was diſcharged. | | 


Mendapace verſus Humphreys. 


HE aſſize day at-Hinton was on Wedneſday :' and on the A countermand 
1 - Monday night before, the notice of trial was counter- pm" 9 
nanded to the agent in Londan. And the court held, it did the 3 
not ſave coſts; and that being given in town, tt ſhould be 
four days; if to the attorney in the country, two days would 


be ſufficient. Vide ante, 849. 


The Caſe of the Coroner of Weſtmiaſies. ARS. 


E returned an inquiſition, finding a 2 de ſes. non compos. Coroner not ob- 
And it was moved, that he might obliged to return 88 ee 
te depoſitions; but the court refuſed to make any ſuch rule, 85 
4 being nothing depending before them, to make it ne- 
cellary, | | 


3 
May verſus May. 
On a trial at bar before Page, Probyn and Lee, Juſtices. 


ot 2 queſtion upon the plaintiff's legitimacy, he produced Evidence. 

the general regiſter of the pariſh, wherein he was entered 

% the ſon of his father and mother, in the ſame manner as law- 

ful children are entered: this regiſter, the clerk ſaid, was a 

book into which the entries were made once in three months, 

vut of the day-book, wherein the entries are made immediately 

iter the chriſtning, or next morning. 
To encounter this, the defendants aſked him if any notice 

vs taken of baſtards; and he ſaid, their method was, to add 

b. B. which ſtood for Baſe Born. And then they offered the 

ay-book, from whence the other entry was poſted, in which 
l. B. was inſerted: and inſiſted, that was the original en- 

. And this being oppoſed, the opinion of the court was 
aken, Page Juſtice was for allowing it to be read; but the 
Wer two Judges were againſt it, ſaying the other was the 
uly reziſter, and there could not be two regiſters in one pariſh, 
o the book was rejected. 
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Having eolning H E was convicted at Northampton affizes, for unlawfully 


tools i indiQ- having in his cuſtody and poſſeſſion two iron ſtamps, 


Caf. temp. ith intent to impreſs the ſcepters on ſixpences, and to colour 


, 


rags (ial and paſs them off for half guineas. And Lord Hardwicke, 


Rep. 307, 822. Who tried him, having ſome doubt whether the bare having 


them in his cuſtody, without ſhewing he uſed them, or did 
ſome aft to procure'them, was indictable; directed a certiorari 
to be brought. And after it had been twice argued, the court 
was of opinion, that it was well enough: for coining was the 
prerogative of the crown at common law: that this could not 
be a caſual having them innocently, or coming to him as exe- 
cutor ; becauſe it is laid, and found, that he had them with an 
intent to impreſs. 3 [n/t. 18. ſays, the perſon may be impri- 
ſoned, in whoſe cuſtody ſuch-inſtruments are found; and ſhall 
he be impriſoned for what is not indictable? Lading wool is 
lawful, but if it be with an intent to tranſport it, that makes 
5 it an offenſe: here the intent is the offenſe; and the having in 
e his cuſtody, an act that is the evidence of that intent. We 
muſt not be too nice in theſe indictments, which Lord Hale in 
Hit. P. C. 193. complains of in the courts. The defendant 
was fined 65. 8 d. to ſtand in the pillory at Charing-croſs, and 
ſuffer ſix months impriſonment, and until his fine paid. 
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Sir William Lee, Knt, Chief Juſtice. 
Sir Francis Page, Knut. 

Sir Edmund Probyn, Kur. Puftices, 
Sir William Chapple, Kat. 1 
Dudley Ryder, E/q; Attorney General. 

John Strange, E/j; Solicitor General. 
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Wharton verſus Richardſon, Vid'. 


Scire facias was brought againſt the defendant as admi- Aftertwo nichilsy 
A niſtratrix of her huſband, on a judgment againſt him ä 
for 2,500 J. and after two nichili returned, a ſeire fieri I denden 
inquiry was taken out, and the defendant attended the execu- comes in a rea- 
tion of it, in order to lay the ſtate of the aſſets before the jury; ſonable ü. 
but the plaintiff inſiſting, that the award of execution on the 
former writs was in point of law an evidence of aſſets, a de- 
veſtavit was found to 1, 117 l. 18s. 1d. In Hil, 8 Ges. 2. the 
appeared to the ſcire fieri inquiry; pleaded plene adminiſtravit, 
and traverſed the devaſtavit. And notice of trial being given 
and countermanded, and nothing further done upon it; the 
in Mich. 10 Geo. 2. moved to have the award of execution ſet 
aide, and to be admitted to plead ; it being to no purpoſe to 
expect relief upon the trial of the traverſe : and cited Salk, 9 5 
264. to ſhew, that where there has been no ſcire feci, and only 
two nichils, the court will relieve upon motion, and not put the - 
party to an audita querela and the ſtate of the real aſſets was 
proved to be 1 30 J. which ſhe offered to deliver up, and be ex- 
amined upon interrogatories, if the plaintiff was diſſatisfied with 
. 0 Nos E 


= ; re Th, 
| © . 4 : 
The court was generally inclined to relieve her : but upon 
conſideration of her long acquieſcence, and the ſeveral ſteps 
taken ſubſequent to the award of execution; they thought ſhe 
came too late, and for that reaſon. only, refuſed to interpoſe. 
Stone verſus Atwoll. 


12 G. c. 29. Y 12 Geo. 1. c. 29. if the defendant does not file common 


* . bail in time, the plaintiff may do it for him: in this caſe 


guardian to the defendant was an infant, and had appointed no guardian by 
| 8 whom to appear: and the court * a rule, that: the plaintiff 
fe for him. ſhould name a guardian for him, if he refuſed to do it himſelf, 


Dominus Rex verſus the Inhabitants of Bedall-in Yorkſhire. 


1 ee of two baſtards born of the body of Elizabeth the wife of 
idue aue baſtards, Richard Sharples : in which it is ſtated, that for ſeven years be- 

fore, the huſband had had no acceſs to her, ſhe having never ſeen 
Ante, 925, 940: Of heard of him all that time, and not knowing whether he was 
Andrews 8: alive or dead; which the juſtices adjudged to be true, and that 


If no acceſs of A: order was made upon one Moor, as the putative father 
i 


Caſ. temp. . 1 ; , 
Hard. 370 AAcor is the father of them, and order him to provide accordingly. 
See Will. Rep. | 


jv Upon appeal to the ſeſſions, the caſe is ſtated; with ſome vari- 
. ation; that in 1728, ſhe was married to Sharpleſs, then a ſoldier 
in Mullins's troop, in a barn, by a perſon not in the habit of a 
dlergyman: that there had been no acceſs for ſeven years; but 
en if benin by a certificate from the commiſſary general's of- 
n 22 1737, and from the evidence af Sinnen (lariſan, 
2.1.1. that one Richard Sharplefs, who he was told was formerly in 
Mullins's troop, was muſtered as a private gentleman in the 
third troop. of horſe guards from 25 June 1733, to 23 February 
1736, though Clarkſon ſaid he could not take upon him ta ſwear, 
that it was the ſame Richard Sharple/s pretended to be married 
as aforeſaid; upon this ſuppoſition of the huſband's being alive, 
the ſeſſions were of opinion, the children were not | baſtards, 

and reverſed the order of the two juſtices. | v1, 


6 And now upon debate (the Chief Juſtice abſent) the order 
_ of ſeſſions was quaſhed, and the order of two juſtices confirmed : 
for it being ſtated in both orders, that there was no acceſs, ac- 
cording to the caſe of Pendrel v. Pendrel, Hil. 5 Geo. 2. ante, 
925- it was immaterial whether the huſband was alive or not: 
but if it was material, here is no evidence to prove — hoy 
| ; 255 


Trinity Term 10 Geo. 2. 


identity not being ſworn to; or if it was, yet the evidence of 


his being alive was im to have been received, and even 
the marriage itſelf doubrful. bh abr 


*-- 4 


1 23 Wy . _ 4.4 * 1 e | * wel, 111 „ 1 . 
| - Robinſon un', &c. verſus Niccolls, Wy | 
179 plaintiff brought debt upon e judgment, where the Putting in bell. 


money recovered was under 101. but by the addition of — nt 
coſts exceeded it: and he held the defendant to bail, and bail Nad the ws 


But in this caſe the court ordered common bail ; for the 7 
plaintiff, who was an attorney, ought not to have marked his * 


proceſs for bail, and therefore ſhould not take advantage of his 
own | Slog. 


Dominus Rex verſus The Inhabitants of Butley in Suffolk. 


HE queſtion in this" caſe was, whether renting à wind- Renting z wind- 
mill at 14% per ann. gained a ſettlement ; it having mts afertle- 
been determined, that a water-mill did. Salk. 536. It was Andr. 3. Fol. 9. 
aid, thoſe are ahrays habitable, but the others often are riot, Scff. Caf. 402. 

Sd per curiam, It is the ſame as if be had rented land of that E. g mg. 
value. And H. 8 Geo. 1. Rex v. St. Mury in Guildford, ante, Hurdw. 399. 
502. it was a mill generally, and held a ſettlement, And fo Bur- Stil. Cal. 
it was in this caſe; + | een 


Bean verſus Elton. 


Writ of inquiry was executed in Trin. 1728, and New writ of 
coſts taxed upon it, but no final judgment entered up. * hoy w 
And now there being occaſion to prove the debt in Chancery, made on loſs of 
© writ of inquiry could not be found: and a rule was made the former. 
or a new writ of inquiry and inquiſition, according to the me Ne, 
ſheriff's notes, and that the maſter ſhould indorſe the coſts, gain the rule. mn 


which by the commitment book appeared to have been taxed, Andrews 12. 
Vide ante, 141, 333. 82 „0 


— — 


LL 
=» * 


Trinity Term 10 Geo. 2. 


Adams verſus Broughton. W.. 


A recovery in HE plaintiff recovered in trover againſt the captain, for 
+ ta 64 oo _ yarn conſigned to him. The os, 5-7 obtaining an 1 
adapt. junction, on ſhewing the goods were delivered to the. defend. 
Andrews 28. ant; the plaintiff brought an action againſt him, and held him 
e. SP; to bail. And the court diſcharged him on common bail, for 
| by the former recovery the property veſted in the captain, the 

| faintiff having damages in lieu thereof, and therefore in this 

action he could not ſay the goods were his. Re 


Burton verfus Fitzgerald. At Guildhall, 

Sentence of a CTION on a charterparty, to go to Calais, and take in 

23 A corn for Spain. The ek pleaded, that the ſhip 
condemning a : 7 

3 not was unfit for the voyage, being rotten, and therefore be did 

to be read in an not load her. And iſſue being joined upon the goodneſs of 

aQion on the the ſhip, and ſeveral witneſſes examined; the defendant offer- 

ne? ed to give in evidence a proceeding in the admiralty court at 

Calais, whereby commiſſioners were appointed to ſurvey the 

ſhip, upon whoſe report there was a ſentence of condemna- 

tion. It was objected, that this being a contract under ſeal 

on land here, the admiralty there had no juriſdiction, and con- 

ſequently their ſentence void, It appeared that the plaintiff 

. Intervened in the ſuit, and had an inſpector of his own nomi- 

nation. put into the commiſſion, And it was inſiſted by me 

and others, that faith was to he given to theſe proceedings; 

and we are not to ſuppoſe, that the ſame boundaries between 

courts ſubſiſt there as here: and on inſurances nothing is com- 

moner than to read proteſts in foreign admiralties. But the 

Chief Juſtice refuſed to let it be read, this being a contract 

under ſeal at land, in which caſe according to our law the 

admiralty has no juriſdiction, co 


Michaelmas | 


| 


r 
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Sir William Lee, Kut. Chief Fuſtice. 
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Sir Edmund Probyn, Kut. TFuſtices. . 
Sir William Chapple, Kut. 


Dudley Ryder, E; Attorney General. 
John Strange, E/; Solicitor General. 


— 


Turner verſus Warren. 


ſ 


HE plaintiff brought his action for 200/. as the loſer 8 = 8 

of ſo much by gaming. And the queſtion was, upon ps + 
; - c. 14. which gives an action of debt at any ſpecial bail hall 
time within three months againſt the winner, whether the de- — . 
ſendant could be held to ſpecial bail ; the defendant's counſel 14 Mod. 29. 


comparing it to the caſe of actions upon penal ſtatutes, where 


no bail is ever required. 


But the court held, there ought to be ſpecial bail in this caſe, 

which is at the ſuit of the party grieved, and wherein the de- 

ſendant is a debtor to the plaintiff. And the clauſe is to be | 
conſidered as remedial. And therefore upon conſideration, 

ud talking with the other Judges, ſpecial bail was ordered. 


Hamelton | 


1 BY = iy 


- 
* 


1080 | Michaelmas Term 11 Geo. 2. 


1 $3» - Hamelton' verſus Style. * | 


Andr. 31. Wilks verſus Eames. 

Of the coſts up- PON confideration of the jury act, 3 Geo. 2. c. 25.4 16, 
on a ſpecial ju- which ſays that the party applying for: a ſpecial jury ſhall 
VO. . be at the coſts of ſtriking the ſame: the court held, that if the 
fl. 16. verdict goes on that fide which moved for the ſpecial jury, the 


See 24 Geo. 2. extraordinary allowance to a ſpecial jury, and all the expences 
e. except what attend the actual ſtriking, ſhould be taxed and 


allowed againit the loſing party. ; 


* % 


Skipp verſus Hooke, 


. K. will not PO N error e C. B. it appeared, that the placita was of 
judicially take O#ab. and Juinden Hilar before Mr. J. Denton, Mr. J. 
112 24 of Comyns and Mr. J. Forteſcue Aland, and for the reſt of the term 
e before Sir John Willes and his brethren. And upon a certiorari 
Andr. 74 for the writ of inquiry, it was returned, tee Philip Lord 
If Hardwicke, 27 April, 10 Geo. 2. 


It was objected, that this was no warrant to the ſheriff, it 
appearing Sir Jahn Willes was conſtituted Chief Juſtice before 
the iſſuing the writ of inquiry, and that therefore it ought to 
bear teſte in his name. To which it was anſwered by the So- 
licitor General, that though the court had a private knowledge 
who was Chief Juſtice of C. B. at that time, yet they could 
not judicially take notice of it, and Lord Haratuicte might be 
Chief Juſtice in Eaſter term, when the writ of inquiry iſſued. 
Beſides, this was an exception to reverſe a, judgment, in which 
caſe the court will never go out of the record; and indeed 
the proper way to take advantage of this matter was, by mo- 
tion in C. B. for irregularity. Aud of that opinion was the 
court, and the judgment was affirmed. | | 


Cart verſus Marſh, 


- 


An » x tw lies A Diſpute aroſe between the parties upon crols petitions * 


ae hibited to the archdeacon of Bedford and commiſſary 


. biſhop of Lincoln, for leave to erect a monument again 
Andrews 69. a pier in Dunſtable church, to the memory of their reſpective 
8. C. S. T. anceſtors. And upon allegations given in on both ſides, Mar/ 


ROWE, to the Arches againſt the admiſſion of. Cart's 1 


Michaelmas Term 11 Geo. 2. p 
F4 9 * W ne 


tion; upon which Cart moved for a prohibition, inſiſting, 


1. That ornaments were diſcretionary only in the ordinary, an 4 


therefore no appeal would lie: or. 2. If it did, yet it muſt be to 
the biſhop of Lincoln, and not to the Arches. 


But the court held, that though ornaments cann 
without the conſent of the ordin 
accordin 


ot be ſet up 


to a prudent and legal d 
has a right to Took into, and correct; and therefore the appeal 


well lay, as it does in caſes of granting adminiſtration to one, 


where there are two in equal degree. And as to its bein 


appeal to the Arches, it was held, that wherever the a& is done 


by a commiſſary, it is conſidered as the act of the ordinary, 
himſelf z and to him no appeal will he from his own act, and 
it muſt conſequently be to the Metropolitan. So the rule for 
a prohibition was diſcharged. ; 


French qui tam verſus Coxon. 


12 An. ft. 2» 


ris yet it mult be exerciſed. 
iſcretion, which the ſuperior 


c. 16. 


* action was upon the ſtatute of uſury, 12 Ann, fr. 2. rata 
2 


uſe no * 
fa 


c. 16. and a motion to ſtay the proceedings, beca 
kdavit was filed of the cauſe of actions accruing within a year, 


davits in 
me" Cx 4 KO zÞ 


. 3 ; 4 WY | 1 25. 8. 8 
according to 21 Fac. I. c. 4. But the court held it not neceſ- 


by the name of 


fary, as well becauſe that act had been held not to extend to ©* 


ſubſequent ſtatutes, (Salk. 373, 374.) as alſo becauſe this very 

point had been dated Paſe. 7 Geo. 2. Harris qui tam 
v. Reyney, on 15 Car. 2. c. 18. againſt buying and ſelling live 
cattle : and the ptactice had never been to file any ſuch affidavit. 


Chaney verſus Needham, 


was made to enter up judgment upon an old warrant 


kran. 8. F. 


N the 11th of November, about twelve at noon, a motion practice on en- 
of tering up judg - 


1 and an affidavit was produced, ſworn the day before, mans an 9 


of the party's being alive, and the debt unpaid, upon which the 


warrants of at- 


torneꝝ. | 
court made the common rule. Andre oy 


14 Vin. Abr. 


The Solicitor General at another day moved to diſcharge it, ee 


upon an affidavit, that the defendant died the day the firſt mo- 


tion was made at ſeven of the clock in the morning: and inſiſted , 


hat this was a ſurprize upon the court. And on great debate 
the court declared, that if it had then appeared, that the man 
was dead, they would not have made the rule: but they applied k 
the maxim, fieri non debet, factum valet, to this caſe: and com- c 
pared it to the caſes Salk. 82. and Fuller v. Jocelyn, ante, 882. 
And thus ſuſte 


red the deceit, which had been put upon them, 
do prevail. n | 


% 


Openheimer 


- 


] 
} 
| 
| 
| 


o | =- * 6 
* 2 * 
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Openheimer verſus Levy. 


Alien nee howto IN caſe fur afſump/it, the defendant pleaded in abatement, 


de pleaded, 


probend. 


— 
45. 
Lev. — 1 


1 


1 Jon. 199. 


that the plaintiff was an alien born at Vienna under the 

dominion of the King of the Romans, and out of the allegiance 

of our King: to which the plaintiff demurred, And upon 

argument it was held, that as by law an alien friend may main- 

tain a perſonal action, as being allowed to traffick. 1 And. 25. 
Dy. 2. b. Broke, Denizen. Telv. 198. it is neceſſary in order to 
abate the writ, that he ſhould be ſhewn to be an alien enemy, 

| which is not to be preſunied, nor the contfary neceſſary to be 


replied : and all the precedents are inimici Domini Regis. So 4 


reſpondes ouſter was awarded. 


Clarke verſus the Biſhop of Sarum, 


Mandamus was granted to admit the plaintiff to a cano 
or prebend of Sarum, and to inſtitute, induct and inves 
$+ him therein; tho' it was ſtrongly oppoſed on the rule to ſhew . 
cauſe, as turning the common law remedy by guare impedit into 


| 2 Ven» 188. another channel, But the court faid, that though formerly 
mandamus's were not ſo frequent, eſpecially where the part) 


had another remedy ; yet they being found to be more expedi- 
tious and leſs expenſive, had been given into of late. And as 
to there being another remedy ; it might be ſaid equally in caſes 
where an aſſiſe or an action upon the caſe would try the right, 
and yet that was never thought a ground to deny a mandamus : 
ſo the writ was ordered, but never iſſued, the parties agreeing 
to refer the diſpute, | 


| Booth verſus Garnett, 


the JT NEBT upon a bond, the condition wheteof recited; that 


Amrding i 
giving 3 note is the plaintiff and Gilbert had ſubmitted a diſpute to arbitra- 
bam der tion; and therefore if the defendant ſhould pay what Gilbert 


wardi 
at a 3c . ſhould be awarded to pay, not exceeding 200. the bond to be 


r. 28. 8. C. void. On the replication it appeared, that the award was ſor 


Gilbert to give the plaintiff his note for 18 J. payable at a future 
day. And it was inſiſted upon for the defendant, that his bond 
was only to pay the money awarded; and therefore as the 
award was to do a collateral act, it was not within the con» 


dition, | 


But the court ſaid, that awards were to have a reaſonable in- 


tendment: and all the meaning of this was to give the py 
| 3 ö , 


Michaelmas Term 11 Geo. 2. 1083 


time, and is equal to ordering him to pay the money at the , 
future day, without faying any thing of giving a note in the 
mean time. And therefore they gave judgment for the plain- 


Whywall verſus Champion, 
A Guildhall, coram Lee C. J. 


T was ruled, that tobaccoes ſent to the defendant, who An infant can- 
ſet up a ſhop in the country, could not be recovered for got 2 
25 neceſſaries, he appearing to be an infant. For the law will „e . 


: : ve:ed to trade 
not ſuffer him to trade, which may be his undoing. with. 

2 not in | wag Cro. Jac. 494. 8. P. But ſee Bath) to. 14% and in Via Abe, 
203. » be , | | 


* 


4] fl. 3. 


Jarvis verſus Hayes, At Guildhall,” 8 


N an action againſt the defendant as maſter, for bis car. Servant whers 
man's negligently driving his cart, ger quod the plaintiff on araine wh 
was thrown off from a ladder and bruiſed. On ſhewing a maſter, 
releaſe from- the maſter to the ſervant, the Chief Juſtice al- 
lowed the maſter to examine the ſervant ; though it was urg- 
ed, that if the plaintiff fails againſt the maſter, he may ſue 
7 ſervant, which is a bias upon the ſervant, Strange pre 


1 


Vol. If. 4 A 


tion againſt the = 
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N Sir. William Lee, Kut. Chief Juſtice. 

0 Sir Francis Page, Kut. | ; 
Sir Edmund Probyn, Kut. Juſtices. 

Sir William Chapple, Knt. 
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Ferguſon ver/us Rawlinſon qui tam. th 

90 


Ce 10, treble value on the ſtatute of uſury ; it became a queſ- 


gy r tion, whether as the plaintiff recovered no coſts in the 


though none in original action, he could have his coſts in B. R. upon the 
rhe original fuit. writ of error. And upon conſideration the court declared, he 
3. e e was intitled to them by the expreſs words of 3 H. 7. c. 10. 
6 Vin. Abr. in delay F exerntion : and that it was the-ftronger; ſiner 8 & 9 
77:5 fl. 2 3 c. 10. under which the defendant would have been in- 
marge titled to coſts, if there had been judgment for him in C. B. 

and affirmed here, Caſes cited for coſts were Gro. El. 659. 


$ & 9 W. 3. \ FTER affirmance* of a judgment of C. B. for the 


5 Ci. 101. Cro. Car. 145. Dy. 77. E contra Cre. Car. 425. benen 
1 Lev. 146. 1 Ven. 38. . ed: { 
Sa 
i bs 


Bennington verſus Goodtitle. 


Ejectment lie O error in ejectment, it was held to lie for a beaſt-gate, 
for a beaſt-gate. which is a term known in Suffolk, and imports land and 


_ 18 common for one beaſt. And the judgment was affirmed. - 
| 2 2 Boſworth 


Hilary Term 11 Geo. 2 71 6 8 ; 


* . 
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Boſworth verſus Hearne. 


PON a return of a habeas corpus, it appeared, that the By-law to c- 
ſuit was by the chamberlain of London upon a by-law int in Per, för 
made in 15 Car. 2. that no drayman or brewer's ſervant 


ould carrying out 
be abroad in the ſtreets with his dray or cart after one of the drink, good. 


clock in the afternoon between Mrchaehnas and Lach- day, and Andrews Ste 


8. E. 8, 
from thence after eleven in the forenoon, under the penalty of Caf. temp. 
20s, And a cuſtom was returned, for the city's having the Hardw. 405» 
regulation of carts. | | 4 rg 


It was agreed both at bar and bench, that ſuch a cuſtom 
may be good : but that without a cuſtom the by-law would 


be void. And the only queſtion diſputed was, whether this 
was a reaſonable reſtraint. _ 


Many objections were made by Mr. Solicitor, ariſing from ? 
the nature of the brewers trade, and the neceſſity it would put 
them under of uſing more carriages, and ermploying more ſer- 
vants; the conſequence whereof would be the raiſing the 
price upon the conſumer, or lowering the quality of the beer. 


But the court ſaid, that as this was only a regulation of 
trade, of Which the city was the beſt judge; it was enough, 
that it did not appear unreaſonable in itſelf. And that within 
the reaſon on which many of the city by-laws had been held 
good, they were warranted in granting a procedendo. 


French, qui tam, verſus Wiltſhire. 


FTER-verdi& for the plaintiff. for 500/. penalty for 4 G. 2. e. 26. 
keeping a Pharo table, it was moved in arreſt of judg- 8 Ro; 


. F ince the ju 
ment, that the venire was de corpore comitatus, Whereas ac- a& the hens | 
ons upon penal ſtatutes are excepted in the act for amend- facia: muſt be 


nent of the law. But the court held, that ſince the jury act © pore come 
3 Geo. 2. c. 25. the ſheriff could return no other than the tions excepted 


beneral pannel, and therefore the proviſo was virtually repeal- *y — a oo 
ed: or if not, yet the 5 Geo. 1. c. 13. had cured this, either 1 
i a defect in form or ſubſtance. And actions of debt are Andrews 67, 
not within the proviſo in the laſt mentioned act. 4 * — 
111 | ſtat, 24 Geo, 2» 
. 18. ſ. 3. 


44 2 Berrington 
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Berrington verſus Parkhurſt et al”, 


. wut.'bs. TFPON a. trial at bar in ejectment on the demiſe of John 
PTS "yh | Dormer, Eſq; for a manor and lands in Bucks, a' ſpecial 
and the demiſe verdict upon the family ſettlement was found ; but as neither 
: _ the King's Bench nor Houſe of Lords gave any opinion upon 
8 that part of the caſe, it is unneceſſary to ſtate the ſame. 


Andrews 12 Go 


2 115 75 As to the point on which the jud nt was given, it was 
+2 Barnard.K.B, ſhortly thus. The defendants (as diſſeiſors for argument fake) 
217. levied a fine in 1730. To avoid this the leſſor of the plain- 


- i a 5 tiff made an actual entry on 6th Januam 1731, and in Hilary 
Caf, temp. term after brought his ejectment, and laid the demiſe 1 Odlo- 
Hardw. 162. ber 1731, which was three months before the actual entry. 


Tri. at Ni. Pri. s 
93s | 


And it was inſiſted on for the defendants, 1. That an ac- 
tual entry was neceflary to avoid the fine. And, 2. That the 
demiſe could not be laid before the leſſor had regained the 
poſſeſſion by the actual entry. 7 | 90 


As to the firſt of theſe, it was argued for the plaintiff, that 
the 4 H. 7. c. 24. was in the disjunctive, ſo as the claim is pur- 
ſued by action or lawful entry, and that therefore the ejectment 
is ſufficient, if the actual entry was out of the caſe. - 


And as to the ſecond it was argued, that upon the my 
the leſſor's eſtate was re-veſted, and he might maintain treſ- 
paſs for an act done during the diſſeiſin. And unleſs he was 
allowed to lay his demiſe backwards, he could never recover 
the meſne profits, 


To which it was replied, 1. That ejectments were not in 
uſe at the time of making the ſtatute, and real actions only 

" vs intended: and if ejectments would do, all the queſtions 
that have been made about actual entries muſt have fallen to 
the ground, by the anſwer, that an ejectment was a ſuit that 
came within the alternative, thoſe queſtions having all riſen in 
ejectments. 1 Saund. 319. 1 Vent. 42. 1 Mod. 10. 2 Kb. 
555, Shin. 423. And Hil. 2 Ann. 1703. 3oth of January, 

at a meeting of all the Judges (except Price) it was reſolved, 
that in the caſe of a fine, there muſt be an actual entry within 
ive years, and that the confeſſion of an entry to deliver a leaſe 
in eje&tment ſhall not operate to avoid a fine. And the act 
for amendment of the law, which ſays, the claim or entry 
ſhall be of no effect to avoid a fine, unleſs an action is com- 


menced within a year after; ſhews it muſt be an atual entry 


. 
b 
; 
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to be proſecuted with an action, and that the action is not ſuch 
an entry as is required, | | | 

And as to the ſecond point, it was obſerved, that the canſtant 
doctrine has always been, that one out of poſſeſſion cannot 
make a leaſe ; and therefore in verdicts it is always found that 
the leſſor entered and was ſeiſed proit lex potulat. That here 
was a time when certainly the leaſe was void, viz. from the 
making to the entry; and the queſtion in ejectment always is, 
whether the leſſor could then make the leaſe ; and he is non- 
ſuited if he lays the demiſe before his title accrued : 4 ſup- 
poſing this may affect him as to the meſne profits; it is his own 
laches, and the owner is ſuppoſed to live upon them all the While. 


And upon this point the King's Bench gave judgment for 
the defendants. And on error in Parliament, the Jules were 
all ordered to attend, when, after two days argument at the 
bar, two queſtions were put to the Judges. 1. Whether 
an actual entry was neceſſary to avoid the fine. To which 
they all anſwered; that it was. 2. Whether the demiſe being 
laid before the time of the firſt entry, this ejectment could be 
maintained. To which they anſwered, It could not. So 
without putting any queſtion upon the mezits, the judgment 
was affirmed with 101. coſts. 


3 GPU 0 ay * a 


"on 


Collins verſus Butler. At Guildhall. 


A Note was payable 27th December 1732. The drawer There muſt be, 


ſhut up his houſe, and went away the November before. : 


And the queſtion was, whether in general a demand upon the dorfor can 2 * 
drawer is neceſſary before the indorſor can be charged; and if charged. 
it was, whether in this caſe the plaintiff had ſhewn ſufficient, „ 15. 


Contra 


in proving the ſhutting up the houſe, _ | 663. Bur. Rep. 


As to the firſt the Chief Juſtice ruled, that a demand on the 
drawer was neceſſary, . as was determined in C. B. Paſch. 
4 Geo. 2. on great debate, And in this particular caſe, he 
held the plaintiff had not gone far enough, but ought ta ſhew, 


un he had inquired after the drawer, or attempted to find 
m out. 1 


1 
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11 Georgii 2 Regis. In B. R. 


Sir William Lee, Kut. Chief Juſtice. 
Sir Francis Page, Knt. hats | 
Sir Edmund Probyn, Kut. 

Sir William Chapple, Kut. 
Dudley Ryder, E/q; Attorney General. 
John Strange, E/q; Solicitor General. 


Dominus Rex verſus Bainton. 
a\ N inditment at the quarter-ſeffions for jury at 


common law, was quaſhed for want of juriſdiction ; 
and ſaid to have been done fo before about three years 
ago. Rex v. Weſtineſs, | | 


Dominus Rex verſus Harwood. 
4 [ \HE defendant being a juſtice of peace, was convicted 


on an information, for à conviction by him made of an 
alchouſe-keeper, who was never ſummoned or heard. And 
Sir Thomas Abney moved it as of courſe, to diſpenſe with his 
appearance. This was oppoſed, unleſs there was ſome reaſon 
given, or affidavit made. And upon debate the court reſolved, 
it was not of courſe, and the defendant afterwards 
in perſon, > nog 


Hooper 
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RROR of a judgment in C. B. in debt upon a charter- 
E party, whereby the defendant was to pay fifty guineas per 
month. And the plaintiff ſtates that 652 J. 105. was due for 
the whole, 1521. 10s. whereof he had received, and the re- 
mainder was 590/. for which the action was brought. The 
defendant pleaded, that he had paid at the rate of fifty guineas 
month for all the time the ſhip was in his ſervice : and 
iſſue being taken, that he did not; the ju find, that 35771. 115. 
remained unpaid, but ſay nothing as to the reſt of the 5007. 


It was firſt objected, that covenant, and not debt, was the 
proper action: but this was got over, it being founded upon a 
deed, in which caſe debt will lie, according to 1 Roll. Abr. 
501. Cro. Eliz. .561, 758. , 1. Roll, Abr. 597. Sti. 31. 
3 Lev. 429. | 


: > « | — 
ene * 4 N 


But then it was objected, chat this was an impetfect verdiQ, 


the jury not having anſwered to all they were charged with; 
according to Co. Litt. 227. 4. 1 Roll. Abr. 802: Pl. 5. Cre. 
Fac. 31, 113. 3 Lev. 55. Mr. Solicitor would have ſup- 
ported this by obſerving that this was a ſpecial iſſue, the ſub- 
ſtance whereof was, how long the plaintiff was unpaid for, and 
therefore differs from the general iſſue of nil debet, where he ad- 
mitted the jury muſt anſwer to the whole, elſe the defendant might 
be called upon again: but here there was no ſuch danger, this 
being a determination of what is due upon the foot of all the 
time in the charter- party, and conſequently ends all the queſ- 
tion in diſpute between the parties, and no new action can be 


5 for any of the time: and wherever the ſubſtance 
i 


ue is found, it is ſuihcient. C. Litt. 227. a. Te. | 


148. 9 Go. 67, 112. Aſt „ bn 
But the court held this caſe was not thereby diſtinguiſhed 
from the general rule, and therefore reverſed the judgment. 


13d Ww $43 : 


Chapman verſus Maddiſon. 


Latitat was offered to the proper officer of the Biſhop of 3. f. wn ry 


Durham, and a demand made upon him to iſſue the uſual 


mandate for an execution of the proceſs. The officer refuſed 7 


[1089 


a 
„ 


Debt lies on - 
deed, and the 
jury muſt give a 
verdict as to the 
whole demand. 


1166 £ 


a return of 
latitat to Dur- 


to receive it, upon pretence that the proceſs of B. R. would Andrews 191, 


. . . * . . 9 
not run in the county palatine. And upon notion againſt him S. C. 8. F. 


ſor an attachment, a long argument was made by the Biſhop's 
ä 1444 counſel, 


* 


1 
5 
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counſel, to ſhew the antiquity and dignity of counties pala- 
tine, and that no proceſs will run there, but from the Ex- 
chequer, which is conſidered as a prerogative ſuit. But the 
couft on conſideration declared, that whatever might be the 
caſe, when the queſtion came properly before them upon a 
claim of conuſance, or plea to the juriſdiction ; yet they would 
never endure, that the officer ſhould refuſe to receive their 
_ proceſs, They cited Lee v. Ranſome, Mich, 9 Geo. 2. where 
to a latitat into the county palatine of Lancaſter, it was returned, 
that the writ lay not; and the court quaſhed the return, as 
not being a proper way of bringing the point in queſtion, 
They ſaid the true meaning of the expreflion Breve Domini 
Regis non currit is, that the court cannot write directly to · the 
ſheriff, as they do in other caſes. In this caſe the 4 for an 
attachment was made abfolute. | 


Otway verſus Ramey. 


Pt lies not in HE great queſtion in this caſe (which came from Ireland) 
1 mu was, whether debt would lie there upon a-judgment in 


ad. B. R. in England, And after two ſolemn arguments, upon 
14 Vin. Abr. which the court ſtrongly inclined that it would not, a third 
567. in notes, argument was appointed. But the plaintiff in error, who was 


$69. ple 5. laintiff and had judgment againſt him below, declining any 
Farther argument; the judgment in Ireland was affirmed, with- 
out any opinion delivered by the court, further than what was 
ſaid upon breaking the caſe at the former arguments. 
Dominus Rex verſus Liſle, 
A bare fearing T TPON an information in nature of a gue warranto for 
WT 3 5 the office of mayor of Chriſt church, the defendant's title 


man an officer depended upon two queſtions, on which a ſpecial verdict was 
de fade, and un- found, 3. Whether one Goldwyer, who preſided at the election 
bone form of Of the defendant was a mayor de face. And, 2, If he was, 
election he is a Whether the preſiding of a mayor de fucio in this caſe was ſuf- 


mere uſurper. ficient to make a title in the defendant againſt the crown. 
Andrews 16 | 


163. 
: oe As to the firſt point, the fact as found was, that Golduyer 
See 1d. 2644 was never elected mayor, or ever had any lawful right or title 

dio the office; but that under colour of being elected, he was 
in fact preſented and ſworn at a court-leet, and acted all the 
year, though an information was depending againſt him, in 
which after the year there was a judgment o * but it did 


not appear there Was any rightful mayor at the ſame time. 


wo m=M-mm©m,r &5 


be at leaſt the form of an election, though that 
jections may afterwards fall to the ground, 


dy Other point was left undetermined, as ft being ne- 


ceſſary to deliver any Opinion upon, as it was 


that the preſiding, of a mere uſurper would do, 


fe 
cuted, and againſt whom Judgment of oufter had been obtained, 


would not be ſufficient to authenticate the 
The court gave Judgment for the King, 
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Si William Lee, Kut. Chief Ilie. 
> 1 wo r 19% 110210 nog! WEY Troy 1d” er 
Sir Francis Page, Kut. N "7 
Sir Edmund Probyn, Kut. Fuſtices. | 
Sir William Chapple, Knut. 7 
Dudley Ryder, E/q; Attorney General. » 
John Strange, E/q; Solicitor General. Me 
mot 
— not 
| 6 | t 5 F. 
Dominus Rex ver/us Wykes et al'. poin 
| And 
Examination of T T was held, that though the complaint of a pauper's ſet- the 
eee tling may be to one juſtice, yet the examination ought to held ; 
5 be by two, and thoſe that ſign the order of removal. expec 
Andr. 238. Salk. 488. | Z will, | 
Cats ek aa a 3 el in 
| 45 
Andrews verſus Fulham. Queſtic 
vod. 
Wust are words I N ejectment on the demiſe of Edward Jones, Eſq; a caſe was 
of condition and made for the opinion of the court. The 
what of limita- ; 
tion. 2 Eq. Abr. . Mintif 
204. pl. 24- That Robert Waith being poſſeſſed of leaſehold meſuages in 
Andr.263-5-C.' London, by his will in 1686 deviſed the ſame to his wife for life, N N Y 
Abr. 103. pl. and after her deceaſe to ſuch child as ſhe is now ſuppoſed 1 , 
$5 be enſeint of, and to the heirs of ſuch child for ever; provide els 
that if ſuch child as ſhall kappen to be born ſhall die . the 
twenty-one, having no iſſue, the reverſion of one third ſhal ave 


go to my wife and her heirs, one third to my ſiſter Elizabeth 
and her heirs, and the remaining third to my fiſter 4" 
and her heirs. And of this will he made his wife * 
and ſoon after died, his wife not being eint. 7 * 


ſhe aſſented to the will, and married the father of the leſſor, 
who adminiſtered to her. And the defendants claim one third 
under Anne the ſiſter of the deviſor. 


of the court. Fhat though formerly it was doubted, whether 


a deviſe to an infant en ventre ſa mere was good; yet it is 


now clear, that where it is per verba de futuro, it wil take 4 9 


ſect. Salt. 229. Godolhh. 386. The words therefore would 


have been ſufficient, had any perſon come in being capable of 


taking. But the objection is, that no ſuch perſon ever exiſt- 
ed, and confequently thoſe who claim in remainder. on the 
dying of ſuch perſon- under 21, and without iſſue,” can never 
enjoy the eſtate. r A 5 : ar | pray bj 1555 181 


+ 4 % 
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Now in Anfwer to this, it is obſervable, that it is no unuſual 
thing for words of condition to be taken as words of limitation, 


Taking it. therefore as a limitation, it muſt either happen, or 
become impoffible. It never did happen; and therefore. the 
queſtion is, whether the limitation over of the term be ſo re- 
mote, as not to be allowed. And we are all of opinion it is 
jt we wia, & 11}, 3775 008 25 24.19 nnen 


point, and ſe 


teld a limitation, and not a condition, The deviſe to the 
expected ſon of Catharine is void, as if no ſuch clauſe in the 
will, according to A. 487. And we are the more confirm- 
din this opinion by my Lord Harcourt's deciſion in- the caſe 


queſtion, he determined that the deviſe over in thirds was 
dood. * nien ur zd hens een 


: 
© % 


The defendant therefore muſt have the poſſes, and the 
kantiff pay the coſts of a nonſuit, 199188 82 114i; 


V B. Mich. 19 Geo. 2, Gulliver v. Wicket, the ſame 
eftion was determined with regard to fee ſimple lands, and 
eld on a ſpecial reſolution to be a good remainder in thizds, by 

the King's Bench; though the Common Pleas had been of 
another opinion on a 75 made before Eyre C. J. and ru 
t Willes C J. and Parker.” © . | 


, « We o pe 
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Smalley 


Alter tuo arguments the Chief Juſtice delivered the Opinion 


Jen. 202. Salt, 570. where there is a remainder over, 


For hid Yap the caſe of Maſſenburgb v. Ah is ſtrong in 1 Vern. 234, 
Martin v. Long, 2 Fern. 151. Ar. Eg. 192, 3% Rage 

And this is agreeable to the caſe of Scattergood v. Edge, where 275 

the remainder over on refuſing to take the name.of Edge, was Salk. 229. 


 W-ftcombe V. Jonen, where, upon the very clauſe now in Andrews 279. 
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proprium conver- * plaintiff's houſe, — taking his goods, and F | 


1 ll thetn to their own uſe. And after a verdict for the plain 

/  gainſt baron and And eneral damages, it was moved in arreſt of judgment, that 
eme. the ſeme could not convert to her own uſe ; a1 Salt. FG 
5 = 1 = er. was Cited, where in trover it was held ill. 


But upon conſideration the Chief Juſtice delivered the =, 
lution of the court, that this being treſpaſs, 1t was well enough; 
for the converſion here is not the git of the action, as it is in 
trover, this action being maintainable for entering the houſe 
and taking the goods: and we muſt take it, the damages were 
given only for that, as where words are joined that are not 
actionable, (10 Co. Ofborn's caſe) the court intends, they were 
only added to ſhew the malice of the party : and it is the ſame 
in trover, where part is ill deſcribed, we will not intend da» 


mages were given for that, Cxo. Fac. 56 48 


u Ae to cis is the caſe in Salk. 11 1 the wife 
joined in a battery on her, per quod the hu and's buſineſs re- 


mained undone : and in a. manuſcript report I have. ſeen of 
that caſe, Holt C. J. ſays, I will not intend the ** ſuffer- 
. ed that to be given in evidence. _ 


In To me caſe therefore, the gin wok, have l 
ment. 


* £4 
* 9 


- Fa 1 ve Rl et ux adminiſtra bn” FOR | 


Wife's owning | N an a&tion for wages e by the plaintiff's wife of the 


5 e 1 deſendant's inteſtate, the Chief Juſtice would not allow 


againſt nne ee to be 3 
band. againſt the huſband. ; 


Cole verſus Hawkins. 


Contem | Copy of a ill of Mil was ſerved, the geber 
5 N AW ilſt he was 3 the ſittings, in a cauſe wherein 
*. F. was R And upon motion againſt the attorney for 


a contempt, it was contended to be right, becauſe it was not 
an arreſt, which reſtrained him of his liberty, But the court 

ſaid, that the privilege was deſigned as well to prevent an) 
- interruption of the buſineſs of the court, and it was eqn 4 


© cn a, <> we 289d 


Trinity Term 11 Geo. 2. 


eee And they would have committed the attorney, if 
he had not conſented to waive the proceedings, and pay coſts. 


1095 


Dominus Rex verſus Frederick and Tre. | 
6 do + defendants were indicted for a joint aſſault, And at The wife of one 


the trial in Middleſex, it was inſiſted to examine the wife peat cane 


of the defendant Tracy as a witneſs for the other defendant; for the other on 


but there having been material evidence given againſt the huſ- 2 
band, and it being a joint treſpaſs, and impoſſible to ſeparate * 
the caſes of the two defendants in the account to be given of 

the enge ; the Chief Juſtice refuſed to let her be exa- 

mine d. 1 


Webb verſus Turner. 


HE declaration was of Michaelmat term, of an aſſault What comes un- 
1 on the 18th of Ofober, and an impriſonment from thence dete 
for 25 weeks. And after a verdict for the plaintiff, it was Ante, 954. 
moved in arreſt of judgment, that the action was brought too Andr. 250. 
ſoon, and it appeared damages had been 2 for an impriſon- 
ment long after the action was depending. And 2 Saund. 
169. Salk. 662. 5 Med. 286. Cre. Fac. 618. 1 Ven. 103. 


Hob. 189. Carth. 386. 3 Lev. 246. were cited in ſupport of 
the objection. . 


But for the plaintiff it was argued, that the continuando in 
this caſe was laid under a ſcilicet,, and therefore according to 
All. 22. Hardr. 4. and Hob. 171, 284. it will not vitiate 
what is properly laid in time : and that this differs from all 
the caſes where the time is affirmatively laid. Beſides, it is 
laid, that he did impriſon the plaintiff, and therefore reſpects 3 
ume paſt, and as to that only the evidence could be applied. 


And of this opinion was the court, and the plaintiff had 


Rice verſus Oatfield. 


RROR of a judgment in B. R. in Ireland in an eject- A conviftien le | 
ment there brought on the demiſe of Mary Rice. ner RY 
0 


t guilty pleaded, there is a verdict, and judgment for the N 
antiff, and a bill of exceptions was ſcaled, wherein it is tated, papiſt in Ireland. 
that the plaintiff made title under Sir Stephen Rice, who was 9 
led in fee, and died a papiſt in February 1715, leaving three 12 Vin. Abr. 
ſons, Edward, James, and Thomas: that Edward in 260. ple 13. 
anuary 1716 renounced the errors of the church of Ram, 
* 


__ 
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and eonſormed as by law required, and died in 1720, lezvin 
iſſur the leſſor of the plaintiff. That in oppoſition to this t! 
defendant gave in evidence that Edward in 1720 deviſed the 

premiſſes to one under whom the defendant claimed. To 
encounter which, the plaintiff inſiſted that Zdward died a papiſt, 

and conſequently was by the law in Ireland diſabled to deviſe : 
and chis was offered to be proved by witneſſes, which was 
++ "> oppoſed by che defendant, who infiſted that the plaintiff ſhould 
#4: +: ++ Pradkce e record of the conviction of Edward: notwith: 
ſtanding which the Judges admitted the evidence, and the jury 


? * 
+». 2 


And now it was argued. on the behalf of the defendant, 
1. That the plaintiff could not be allowed to contradict his 
former evidence; or 2. If he could, yet parol proof of the apo - 
ſtacy was not ſufficient. 


To the firſt of theſe it was anſwered, that here is no con- 
trradiction; he might conform in 1716, which is, all the plain- 
+ +...» tiff ſhewed at firſt, and relapſe in 1720, which is the latter 
| proof produced. But if there was any contradiction, it is nd 
ohjection, for in the caſe of Pike v. Badmering on a trial at bar 
in B. R. in Lord C. J. Pratt's time, where the three ſub- 
ſeribing witneſſes to a will were called and denied their hands, 
the court admitted the plaintiff to contradict that evidence; 
and he ſupported the will againſt ſuch teſtimony... 


As to the ſecond point it was anſwered, that the ſtatutes 
2 or 8 Annae in Ireland do neither of them require à conviction: 
and it would be abſurd if they did, for a man cannot be con- 
victed after his death, and any conviction before cannot prove 
he died a papiſt, which is the circumſtance inducing; the diſ- 
ability: and as this is a mere matter of fact, it may be proved 


a— rennen — p ws 1 bh. 
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by witneſſes, as all other facts are. 


Beſides, it was ſaid to be a point determined in the Houſe 
of Lords here, 2 February 1729- Roſs v. Cloſes The appel- 
lants claimed as purchaſers under Sir George Maxwell: the 
reſpondents inſiſted he was a papiſt, and could not diſpoſe : in 
anſwer to which the. appellants inſiſted he was never con- 
victed: but the court and the Lords were of opinion, that 3 

> OR conviction was not neceſſary, to avoid, any voluntary diſpo- 
os ſition; though to ſubject a papiſt to the, penalties impoſed by 
. the act for a relapſe, it might. Watt bab 12fit; 


„ o oO EUs 


And upon the authority of this caſe and the reaſon of che 
thing, the court here were all of opinion, that the porel ei- 
dence was well received; and affirmed the judgment- 
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F Dominus Rex verſus Solgard. ian wok BY 
T HE defendant being captain of a man of war'in"commifs where » man 
ſion, and lying within the harbour of Poryſmouth and the of war is infra 
liberties of the borough, had a ſailor who hanged himſelf on Te gene, . 
board; and the coroner of . Portſmouth, having impanneled a may go aboard. 
jury, went to the ſhip with his jury to view the body; but was Andr. 231» 
refuſed admittance, by the defendant, who offered to ſend the 
re ee. 
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RIS NET. | ns de its 
For this I moved for an information, inſiſting that as this a 
was not a death ſuper altum mare, the land coroner had'the u- 2 
riſdiction; and vouched 4 Ia. 141. Ow. 122. Me. 892. 
the ſtatute 4 F. 1. de officio. coronatoriss H. P. C. 171. Fleta, © 6 
lib, 1. c. 25. Bradl. 121. 33 H. 8. c. 12. and Articulf ſuper © 
chartas, and 2 Hale's Hit,, P. C. 1b, 54 


On the other fide it was inſiſted for the Admiralty, that hey 
had a coroner of their own ; and it might be of in conſequence 
to admit ſo many perſons on board a man of War- ut the 
court took notice, they did not pretend their coroner ever, took 

_ that Bat ſhould. be taken, 


Caſtel and Carter. 


PON error from Ireland on a long ſpecial verdict in an import of the 
information in the nature of a quo warrants, the conſtitu- _ Pe 
tion appeared to be, that the mayor of Clonmel! was to be ſworn 
defore his predeceſſor and the free burgeſſes, or the major part 
of them : that by the verdict it is ſtated, that the defendant was 
Choſen per maximum numerum ſuſfragiorum of the free burgeſles, 
preſented per majorem partem of them, and ſworn in praeſentia 
ſuamplurimorum libererum burgenſium. 1 

It was agreed, that fince Pender's caſe in the Houſe of Lords, Ante, 383. 
the judgment of _ would be good, if the ſwearing was de- 
ve: and therefore I only applied myſelf to that, and inſiſted 
ſuumplurimi only ſignified very many; and it was the ſtrong- 
er here, when it was oppoſed to the words maximum _ 

| 9 


% Frinity;Term 11 Geo. 2. 
| and majorem partem, and it would be dangerous to let them de. 
part from the known expreſſion to denote a majority. 

Et per curiam, The proper interpretation of the word is 2 
Food many, and this is too looſe an expreſſion, to make a title up- 
on againſt the crown. 80 the judgment of oufter was affirmed, 


Dominus Rex verſus Gardner. 
The bare keep- IHE defendant was convicted by a juſtice of peace for 
Ing a gun is no keeping a gun, contrary to 5 Ann. c. 14. And it was 


Jan. ohfected, that a gun is not mentioned in that ftatute, and 
r. though there are many things for the bare keeping of. which 
3 1 315. a man may be convicted; yet they are only ſuch as can only be 
Andr. 255, Uſed for deftrudion of the game, whereas a gun is rb 
a Se, Caf, 385. for defenſe of a houſe, or for a farmer to ſhoot crows, 
14 Vin. Abr. 3+ | Tie: 1 | 
E contra it was ſaid, that a gun is mentioned in 22 & 23 Car. 
2. c. 25. and conſidered there as an engine; and the 5 Ann. 
having the general words other engines, therefore be taken 
to include A gun. 115 | 


Sed per curiam, This was made a queſtion in the caſe of the 
King v. King, Paſ. 3 Geo. but neves determined. And upon 

| Sefſ. Caf, 93. conſideration we are of opinion, that a differs from nets 
8. Say- and dogs, which can only be kept for an ill purpoſe, and there- 

note. fore this conviction muſt be quaſhed.. 
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Sir William Lee, Kut. Chief Juſtice. 
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Sir Edmund Probyn, Kut. & Fuftices. 
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Thruſtout verſus Troubleſome, ex demiſſ' Parke et ux'. 


HE leſſors of the plaintiff delivered three ejectments in Cots not de- 
C. B. and two in B. R. for the ſame tenements, and wandable for a 


ber of eject- 
made the defendants attend at five aſſizes, but counter- eee ah 


manded in time to ſave coſts: I applied to ſtay proceedings Andr. 297, 298. 
n the laſt ejectment, till coſts paid of the former, on account IS 343» 
e the vexation. But the court would not do it, inaſmuch as xc 

wits were not demandable by the rules of the court. 


Mytton verſus Cock. 


HE plaintiff who was owner of a carton, left it in the On a barelear. 
hands of the defendant, who was an auctioneer, without ug * thing in 


' : n another's cuſt 
af particular agreement to take care of it, or re- deliver it fate, ay the — 2 
Wd witaout any agreement for a reward. And in a ſpecial * promiſe rot 
won upon the co not re- delivering it ſafe, but ſuffer- 5*fy te negle@ 


abuſt 
% it to be ſpoiled, it appeared upon the evidence, that the l 


Mint! was ſed and that it was kept 913. 
I 1 upon paper pa J - canvas, 2 Pen Mod. 487, 


1100 


No prohibition 
for You are a 
bawd. 

| Andr. 286. 
17 Vin. Abr. 
59 I. n. 


Salk. 382. 


Michaelmas Term 12 Geo. a2. 


by the defendant in a room next to a ſtable, in which there was 
a wall that had made it damp and peel. And upon this evi- 
dence it was left to the jury, whether this was a groſs neglect. 


And they found for the plaintiff, 30 l. damages. 


And now upon motion for a new trial, the court agreed, that 


in this caſe of a ſimple depoſitum without a reward the law raiſes . 
only a promiſe not groſly to neglect or abuſe the depoſit: and 
that therefore it was left properly to the jury, and there ought 


to be no new trial. Strange pro quer. 


* 


Lockey verfus Dangerfield. | 


T IBEL in the ſpiritual court for theſe words, & You are 


4 a bawd.”” And upon motion for a prohibition, Raym. 115. 
en 74. were cited, to prove that an action would lie. 
ut the court upon conſideration diſcharged the rule; for it is 
not a charge of keeping a bawdy- houſe, which is puniſhable 
as a temporal offenſe. 1 Roll. Abr. 44. pl. 8. And an action 
will lie for thoſe words, but for the word bawd only it will not, 
that being perhaps no more than a ſollicitation of chaſtity. 
I Sid. 241. 1 Vent. 53. Salt. 552. and Trin. 4 Annae, Re- 
gina v. Pearſon, who was convicted at Hicks's Hall for being 2 


common bawd, and procuring men and women to meet and com- 


Lucas, 384. 
Cited in Andr. 
300. 


Practice on 


indictment of 


mayhem. 
Andr. 1 37+ 


mit fornication: the court on error reverſed it, ſince it might only 
be ina private room, and be but a ſolicitation of chaſtity, and 
not amount to the temporal offenſe of keeping a bawdy-houſe to 
the nuſance of the neighbourhood. And the ſame point as 
this was determined in B. R. Hil. 3 Geo. 1. Savil v. Kirkby. 


Peyton verſus Burdus. 


6 fog interlocutory judgment was ſigned in Trinity term 
1737, and in Auguft 1738, a writ of inquiry was execut- 
ed upon eight days notice; which was ſet afide as irregular 
and held, that where a term's notice of trial is required, there 
muſt at the ſame diſtance of time be the like notice of executing 
a writ of inquiry. | 


Dominus Rex verſus Haddock. 
RE defendant was indicted of a mayhem, And it being 


laid as uſual felonice, the queſtion was, whether the de. 
fendant might be brought to the bar, or whether his plea _ 


Michaelmas Term 12 Geo. 2. 1101 


be delivered in the office: and the court held, that there was 
no occaſion of going to the bar, it not being neceſſary to la 
it ſo now, that life and member is not affected, though the 
practice has been to draw the indictments in the old form. 


1 7 


* * 


Clowes verſus Brooke, an executor. wt 


N aſſumpſit for a farrier's bill, the defendant pleaded, that What the pro- 
the teſtator was an infant: the plaintiff replied, that the ogy wo 
demand was for looking after his horſes, and that the work fancy in ſump. | 
was neceſſary for the horſes. And on demurrer the court held, . 

that the replication was ill; for it ſhould have been only a n 
general replication, that it was neceſſaries for the infant, and 
left it to evidence, where the circumſtances of his health and 
fortune would be conſidered ; and though the work might be 
neceſſary for the horſes, yet non conflat the horſes were neceſ- 


fary for the infant, Judicium pro defendente. | | 


Diminus Rex verſus Bryan, 


HE defendant was convicted on the gin act; and an 9 0. 2. e. 24 
exception was taken, that there was no averment, that *" excuſe un- 


it was not ſold to be uſed in medicine: and the caſes on the 45 EI 


not be 

game act were mentioned, where in convictions it is neceſſary —_— _ of 
to exclude all. the qualifications for killing game, Andr. 289. 

Strange contra inſiſted, that the reaſon of that was, becauſe 
thoſe were in the enacting clauſe, whereas this about medi- 
eine comes in by way of proviſo, and is by way of defenſe to ö 
be ſhewn on the defendant's part. And for that purpoſe he : ; 
cited Mich. 11 Geo. 1. Rex v. Theed; where in a conviction Ante, 608, 
for obſtructing an exciſe- officer on 8 Ann, c. 9. it was object- 8 An, c. 9» 
ed, that it not being averred to be in the day, it ſhould have 
deen ſhewn that there was a conſtable preſent, which is made 
neceſſary in the night; but held well; and its being in the 1 Keb. 2c, 
night, ſhould have been ſhewn on defendant's part, 1 Lev. 26. 


vw * _— 75 


Y 
4 
1 


Et per curiam, This is brought within the general enacting 
clauſe: and the true diſtinction is, where the extenuation 
comes in by way of proviſo, or exception. The conviction 
was confirmed. | 120 


432 | Smith 


— = 
n 7 


' Michaelma} Term 12 Geo. 2. 


„ , Smith verſus Dudley. . 


11 & 12 W. z. B. iT & 12 V. 3. c. 9. ſheriffs are not to take ſpecial 
. YR 5 bail in Wales, or counties palatine, on proceſs from 
- Pradtice, as to 1/eftminſter-hall, unleſs a debt of 201. is ſworn to. In this 
ſpecial bail in cafe ſpecial bail was taken for'12/. upon proceſs into Lan- 
2 pala- caſhire : and upon a motion for common bail, it was inſiſted, 
that the act 12 Geo. 1. c. 29. about not holding to bail under 

101. having only an exception of Scotland, was intended to 

extend to all other places, and conſequently was a virtual 

repeal of 11 C12 WW. 3. Sed per curiam, They are not in- 

1 conſiſtent, for 12 Ges. 1. does not ſay, you thall have bail 


for 10/. but that you ſhall not have bail under 107. whereas 


in 11 & 12 Vl. 3. there are negative words: and the oath 
here being only to 12/7. the plaintiff was not intitled to ſpe- 
cial bail, and the rule for common bail muſt be abſolute. 


% * 


Dominus Rex verſus Armſtrong. 


No you mou, F TER a verdict pro Rege in an information in nature of 
_ OO. a quo warranto, the proſecutor gave the uſual four day 


| fide after the rule in the office, and ſigned an interlocutory judgment. 
n * But before coſts taxed, or any final judgment ſigned, the de- 
ment, J Js, fendant came to move for a new trial. And the court held, 
| he was too late ; for though theſe motions may be received, 
even in another term, yet that is upon a ſuppoſition, that 
nothing has been done ET the verdict : and ſo it was held 
e Raym. Tyin. 10 Geo. 1. Rex v. Pollard, and Mich. 9 Geo, 1. Gilman 
Ls Caf. 10. V. Smith, where on the plea fide the four days rule was out, 
pl 17. the court held the defendant was nat too late, there being no 
ap" Sr. LW judgment ſigned ; and that ſigning judgment was the material 
See Sel. Caf. act: this has made all, Attornies General fign judgment 45 
Evid. 57. ſoon as they can by the rules of the court. 


1 


« hed 


PH Bertie v. Clutterbuck. 


Error does not 


lie in the Ex- FT ER judgment of a year's ſtanding in B. R. the 
chequer Cham- plaintiff ſued out a ſcire facias, on which he obtained an 


ber on an 2- award of execution: of this only the defendant brought err”! 
ward of execu-, 


Bon only. in the Exchequer Chamber: and it was held, that 27 Eli. 
Mod. 229. c. 8. does not extend to this caſe, and leave was given to take 


alk. 263. 8 
. 304. out eXecution, 


Yelv, 157. 
Vent. 38, 
168. 


Dominus 
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| Dominus Rex verſus Mille. 


Y. a * private act for erecting a work-houſe in Glaucefter, 13 G. e. 10, 
power is given to the governors, to apprchend any rogues, y. mut 
vagrants, ſturdy beggars, or idle and diforderly perſons, within , ne, Jy 
th city : the defendant was commit ted for being a diſorderly be commited” 
perſon : and upon a habeas corpus was diſcharged, * For per for a vagrant* 
curiam, He muſt be idle as well as diſorderly ; being drunk 

is being diſorderly, and yet it was never intended that this act 


ſhould be put in execution againſt perſons of all ranks under 
ſuch a circumſtance. 


Garland, qui tam, ver/us Burton. 


N information was brought at the aſſizes on 21 Hen. g. No information 

c. 13. againſt the defendant for non-reſidence; and the fe, #* the 4 
action is thereby given to him that will ſue in any of the King's ;cgtence. © 
courts by bill, plaint or information, in which no eſſoin is to Andr. 27, 174, 


be allowed. And upon demurrer the court held, that it would 291, 8. C. 


[ not lie at the affizes, but muſt be brought in B. R. according cha" _— 
f to Cre. Car. 1124 146. Het. 101. Sir V. Jones 198. Hut, 1 Vin. Abr. 
X g8. For 21 Fac. 1. c. 17. never intended to give a new ju- R 
riſdiction to the aſſizes in caſes where they had it not before. 6 Vin. Abr. 
Vide Salk. 372, 373. And it was ſaid, that Farthing, gui tam, 34% 343· Pl 18. 
. v. Markham, 14255. 13 Geo. 1. was never argued, but the rule 
5 was only to ſhew cauſe, and never ſtirred again. | 
all MB. Before any demurrer there was a rule to ſhew-cauſe tnformotiod/not 
at, why the information ſhould not be quaſhed, but the quaibable on 
no court refuſed to enter into the conſideration of it upon 
nal ſuch a motion, 0 
Mich. 13 Gee. 2. the court made a rule on 18 Eliz. c. ß. 
for the proſecutor to pay coſts, though this was not a 
judgment on the merits. 
* Theed verſus Lovell. At Guildhall, 
d an 0 
- HEN the note was delivered in, the plaintiff's name tagorſement of 
| * was upon it. And the Chief Juſtice permitted it note ftruck ow 


2 — ſtruck out in court, it being only an indorſerhent in * 1 Pages. 


£4 \ 


| Dominns Rex verſus Ellis. At Guildhall. 


Defendant in . or an” dad ment for perjury in JF We given at the 
. N _— trial of an ejectment, the Chief Juſtice refuſed to let 
_ pj of che defendants in the ejectment, againſt whom the verdid 


11. was given, be examined as witneſſes for the proſecutor. And 


it was ſaid to haye been ſo ruled on conference 1 all * 


Judges, 4 Wee 1. * v. Newens, 


Yates v. Boen. In Middleſex. 1 


ds was * Arian u pon articles, the defendant pleaded Non eft factum, 
ws 0 Ys _— Ts trial offered to give lunacy in evidence. 

faltun, Chief J at firſt thought it ought not to be admitted, upon 

3 the rule in Peverley's caſe, 4 Co. 123. 6. wat u man ſhall not 

+». Rultify himſelf : but on the authority of Smith v. Carr, 5 Fu 

+ TIES 1728, where Chief Baron Pengelly in the like caſe Sad it, 

and on conſidering the caſe of Thompſon v. Lesch in 2 Van. 198. 

the Chief Juſtice ſuffered it to be given in evidence. And 

the Eee Bare the ne became _— 33 


ä A oy the come, 9 December un. | 


"Preſent Ae we Gif Pf” kh 


——— Na cotmplataes of Jacob Fachina againſt General Sabine, 
— — 25 governor of ter: 3 Alderaman Ben Monſo, 2' Moor 3 
$es the caſe ut Was produced as 2 "witneſs, and fworn upon the the Loren. 


large in 2 Eq, - 
— 1 1 = made no objeCtion to it 


burg Att. Reps 21. pl. 10. Omichynd v. Barter, in Cone” 23 Feb. We a Nu. Bhs Har. « Co, Lit.. 
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Tr nr 


1 " "mY * 


Smith ex demiſſ” Dormer verſus Parkhurſt et al. 3 Tr. Au. 135 


PON a trial at bar in ejectmeat, the parties agreed New rials may / 
to à ſpecial verdi& as to a point of law ariſing upon de bad in ejeck- 


a family ſettlement. But there being a queſtion of wee. _— 


fact in which they did not agree, that was left to the jury, 18 Vin. 8h 
who found it for the plaintiff againſt the weight of the evi- Set. 09. 


dence, 


15. 226. pl. 23. 
The Aa mh for a new trial, and three objections , = gr 1 
were made. 1. That it was after a wial at bar. 2. That it 14 477. pl. 23. 
was in the caſe of a ſpecial verdict. And 3. That it was in in the gotes. 
ejectment. Theſe points were ſolemnly * at the bar, 


and the court took time to conſider of them. 


And as to the firſt, the court held, that i in the caſe of a 
verdict againſt evidence, its being a trial at bar was no ob- 
jection to a new trial, which had been granted in the caſe of 
Bewdley, and in the caſe of Sir Chriſtopher dygrave v. Min- 
fm, Paſ. 10 Geo. 1. ante, 584. 


As to the ſecond objection they gave no opinion, it not TY 


ing neceſſary to determine it upon the rule they intended to 
pronounce in this caſe, 


„ As 


4 " n 5 N 5 
4 N * * Ls R F d 

4 
* 


; a> . : | 
J W 0 1 be — 
n \ | | 
n v "TAG * 
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4 : 98 
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N As to the third objection, they ſtrongly inclined, that the 
Sir T. J. 1244 verdict not being final. in ejectment, a new trial ought not to 
2 48. be granted, but upon very particular - circumſtances, where 
ey juſtice is no otherwiſe to be attained. And they obſerved, that 
no caſe had been cited of a new trial in ejectment after a trial 

at bar. CONE * F 3 | 


But the point upon which the new trial in this caſe was de- 
nied was, becauſe they ſaid the evidence was doubtful, and in 
ſuch a caſe a verdict at bar ought to ſtand, * 


Vouaugban verſus Browne. 


An ein- HE defendant is ſued as executor: and a a judg- 
tion pendente lite ment to himſelf in the life of the deceaſed, and a retain- 
| pur be pleaies er : the plaintiff replies, that he was executor only de ſan tort: 
rinuance to juſti- and the defendant, by way of plea puis darrein continuance re- 
8 joins, that he has ſince obtained letters of adminiſtration. 
* And upon demurrer it was objected, that this is to abate the 
plaintiff's writ, which was well brought, by matter ſubſequent 
not depending on any act of the plaintiff's: and that the re- 
joinder was a departure from the plea. But the court held, 
it was well enough; for the firſt plea does not ſay there was a 
will, and the defendant could not at that time do otherwiſe 
than admit an acting as executor. And they ſaid it would be 
very hard to lay it down, that if a man who ſues for admini- 
ſtration is oppoſed, and the cauſe runs out into any length, 

that the acting pendente lite ſhould be conſtrued ſuch a wrong- 
| ful executorſhip, as can never be purged, ſo as to give him 
AL the benefit of retaining: beſides theſe pleas puis darrein conti- 
0 nuance begin with a relifta verificatione of the former, which 
ſhews it may be departed from. The defendant had judgment. 


Where en exe- I N an action brought by the plaintiff as executar of an at- 
+ eee rar one count was, that the teſtator in his life was 
ſoit, employed by the defendant and did buſineſs, but dying in the 
Andr. 356- midf{t of it the plaintiff cauſed the ſame to be finiſhed, and the 
defendant in canfideration thereof undertook to pay. The 

plaintiff was nonſuit at the trial. And now the defendant 

moved for coſts, upon the authority of the caſes, where it has 

682. been held, that if the plaintiff might have declared upon 4 
promiſe made. or a wrong done to himſelf, he ſhall pay coſts, 


i being a cauſe of action ariſing in his own time. 
| 1 
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t - curiam, (upon conſideration} We are all of opinion, 


that the plaintiff ought to pay coſts. The reaſan why execu- 


tors have been excuſed, ariſes: from the words of 23 H. 8. c. 15. 


which ſpeaks only of contracts made with, or wrongs done to 
the plaintiff : here is a demand for which the executor might 
undoubtedly: maintain an. action in his own right; and it falls 
within the reaſon, of paying .coſts where an executor declares 
non 4 converiicn tt BY 094 rene * nn 


: 12 1 * * Doe a+ 4 * 
Archer verſus Snatt. 


E defendant purchaſed the equity of 'redemption, and 
had poſſeſſion of the eſtate : the leſſor of the plaintiff was 


a a mortgagee, and had. alſo lent money on a bond. And the 


court being moved, to ſtay proceedings on payment of the 
mortgage money. with intereſt and coſts ; it was referred to the 


maſter, And the leſſor inſiſting to be paid the bond, before he 


would reconvey, the matter was ſpecially reported. And the 


court was of opinion, that this not being an application by bs 


heir, but the mortgagor or his * of the equity 
demption; they could not allow the 5 

in; but were to act in this caſe according to the rules of a 
court of equity, where a redemption is conſtantly decreed upon 
payment of the mortgage money only, And it was faid to have 
been ſo held Hill. 11 Ges. 2. in B. R. Wood ex dimiſſ Cowburſt 
V. Mortimer 4 al, and Eg. Caſes 325. N 8 SAY 


I & 7 


| Caſe of the Vicar of Dattſor e. 
F HE court granted him a writ of privilege againſt ſerving 


nd debt to be brought 


* 


Proceedings on 

a mortgage 

be fald without * - 

+4" Wy: 
nd. ; 

Andr. 341» S. C. 

S. P. 


, . 
f 


p ? 
- 


the office of expenditor to the commiſhoners of ſewers, —_ to be 
on the Ns of 1 Mod. 282. 1 Ven. 105. 1 Lev, 303. 2 


6 Mad, 140. hough it was infiſted, that this was an office 
which might be executed by deputy. | 


* 


Dominus Rex verſus Lord Offulſten et al. 


her guardian aſſigned in Chancery, and marry her, and that 


and was carried into Syfex, and there married. 


ſewers. 


N a motion for an information, it appeared, that the de- — 
fendants eontrived to get a young lady out of the cuſtody taking 2 * 
young woman 
coach, &c. was prepared, into which ſhe voluntarily went, from ber guar- 
1 Alan and marry- 
: ing her. 
3 
14 
20 „ 


„„ re 
A And the court granted the information; though in 4 Ju. 
"A. 144- it is {aid not to be an offenſe at common law : for they 


ſaid, it was certainly a conſpiracy ; and 1 Sid. 387. 1 Lev. 257, 
and. 2 Mod. 130. are in point. Beſides, they inclined, that 
though ſhe went voluntarily, yet it was a taking and convey. 
ing of her within the meaning of {#. 3. of 4 Ph. & 


3 


c. 8. which puts the caſe of her conſenting, and lays a penalty 


upon her. 
N In this caſe it appeared, the court of Chancery had commit- 
ted the defendants for a contempt : but the court granted the 
5 information notwithſtanding, and Mr. Attorney General re- 
oe e 


FEE Aa 1 "N treſpaſs againſt fix defendants, three ſuffered judgment 
Tones 50 Lt go by ae and the other three pleaded Not guilty ; 
plead to ifſue are the venire went tam ad iriandum quam ad inguirendum and on 


mods yt evidence it appeared, that the treſpaſs was done after the action 


— . 


—— Chet Juibce directed the jury to acquit the three de 
Ante, 597* but ſuffered the plaintiff to go on and aſſeſs his damages as to 


aſſeſſed againſt brought, it being a general memorandum, _ 2 the 
f endants, 


* 5 „ 1 4 | PTY z 
Pitts verſus Evans. In C. B. 


Protitinion to. A Prohibition was granted to a ſuit in the ſpiritual court by 
ſuit by a den A the clerk of St. Magnus for 1:5. 4d. aſſeſſed on the defend- 
6h pariſh for, ant's houſe at a veſtry in 1672, to be paid to the pariſh clerk. 
13 Via. Abr. For per curiam, He is a temporal officer; or if not, yet he 
155 N hi} gol V he 


155. ple 7. not ſue there for ſuch a rate; for if it is due by c ; 
| may maintain an ſſunp/it, if not, a quantum meruit, or 2 bil 
m equit 7). e f 
% 
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Croft verſus Pawlet. 


O* a trial at bar in ejectment, the defendant made title Tho' Sgningin.. 


under a will, the atteſtation of which was in theſe We deriſer' pre.” 


| words, Signed, ſealed, publiſhed and declared as and —— 
« for his laſt will, in the preſence of us A. B. and C.“ The atteftation, yer 

will was in 1723, and the witneſſes all dead, and their hands — Tm 
proved in common form: but then it was objected, that this 8 Vin. Ar. 
was not an execution according to the ſtatute of frauds ; and 128. Fl. 4. 

the hands of the witneſſes could only ſtand as to the facts they 

had ſubſcribed to, and ſigning in the preſence of the teſtator 

was not one. But the court, on the \authority of a * caſe in * Com. Rep. 

C. B. ſaid it was evidence to be left to a jury of a compliance 337. Nl. 218. 


with all cixcumfſtances, And a verdict was given for the will. 


Dominus Rex verſus Hebden, 


ON an information in nature of a quo warranto againſt the Evidence. 

defendant as bailiff of Scarborough, he made title as elect- Andr. 338. 
ed under the bailiff ſhip of Batty and Armſtrong ; and upon iſſue 
joined, whether they were bailiffs or not, a record of a judg- 


ment 


— Y 


Ai K _—_— TT, 
ar 


The plaintiff 


cannot enter 2 


remittit in an- 


other term. 


One of the juſ- 
tices to allow a 
binding muſt 

/ _ to be of 

- We quorum, 

Bur, Settl. Caſ, 

12g. pl. 41. 


_ Caf, temp. 
Hardw, 105. 


ted; error brought ad grave damnum of three, and quaſhed. 


* 
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Eaſter Term 12 Geo. 2. 


ment of ouſter againſt them was read in evidence. And upon 
motion for a new trial, it was held, that it was properly ad- 
mitted in evidence, and was fo done lately in a trial at bar re- 
lating to the corporation of Orford. And a. new trial was 
denied. 


Wray verſu5'Liftet. 


. debt upon an old judgment, the plaintiff laid the ad 
damnum to x01; the jury gave intereſt, which came to 30]. 
and for that and coſts, judgment was entered up. And after 
error brought, the plaintiff moved to have liberty to remit the 
furplus, and enter 3 for 10 l. only. And Page J. was 
for doing it; but the Chief Juſtice and the other two held it 
could not be done in another term. And the inſtances of re- 
verſing judgments for this fault, ſhew it was never thouglt to 
be amendable. Yelv. 5. 2 <a 


f ' 
: — 


Dominus Rex verſus Inhabitantes de Woolſtanton. 


TTPON a ſpecial order of, ſeſſions the queſtion was, 
I | whether a boy bound out by juſtices (the boy being no 
5 — to the indenture) had gained a ſettlement, it being = 

ated that his binding was allowed and approved by two juſ- 
tices. Now the 43 Eliz. c. 2. requires that one of them 
ſhould be of the * quorum. And for this omiſſion the court 
held, that the two juſtices had done wrong in determining it 
a ſettlement, and quaſbed + their order. 


Dominus Rex verſus Inhabitantes de All Saints in Derby et al"; 


Writ of error was brought of a judgment by the com- 

miſſioners of oyer and terminer for the county of Derby on 
an indictment for not repairing a highway. And the indi- 
ment ſet forth, that the inhabitants of ſuch part of the three 
Pariſhes. in Derby as the way lies in are bound to repair. 
writ of error was of a judgment on an indictment againſt the 
inhabitants of the three pariſhes in general, ad grave damnum 
of them: and for this variance the writ of error was quaſhed: 
and Mich. 3 Geo. 1. Daun et al v. Lowther was cited, where 
in treſpaſs againſt four, two were convicted, and two acquit- 


2 
— 


9 — 


gut ſee now ſtat. 26 Geo. 2. c. 27. | 

I Note, the court pronounced this rule wreng at firſt; but upon Sir Theme! 
Abney's application, and ftating the order, the Thief Juſtice pronounced it, for 
affirming the order. Sce Bur. Settl. Caf. 131. n. Trinity 
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Dominus Rex verſus Dr. Betteſworth. 
ANDAMUS to img adminiſtration to Mr. Bridgen, vyhere the tar. 
the late huſband of lady Bellamont deceaſed. The dean band has de- 


of the Arches returned, that a ſuit had been commenced E 


before him between Mr. Bridgen and a ſon of the deceaſed, vife's fortune 


who claimed to be her executor under a will made by her pur- he ſhall not 
ſuant to a deed executed before marriage, whereby the huſ- 


ſtration 


band agreed ſhe ſhould have power to make a will and diſpoſe Andr. 365. 

of her eſtate, which deed Mr. Bridgen had confeſſed, and there- 2 Barnatd.K.B, 
upon ſentence had been given for the validity of the diſpoſition, “ 

but not for any executorſhip created thereby; and thereupon a 

new ſuit was inſtituted by the daughter againſt the ſon of Mr. 

Bridgen for adminiſtration with the will annexed, which is ill 

depending, | : | 9 


And upon conſideration the court declared, that no peremptory 
mandamus ought to go: for though generally the huſband is in- 
titled to the adminiſtration as next of kin; yet that is in reſpect 
of the intereſt he has in the eſtate, and becauſe no body is 'm _ 
aguali gradu, and that is the reaſon why adminiſtrations are fo 

| often 


. 
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often granted to a reſiduary legatee. 2 Lev. 56. 1 Ven. 219. 
x Sid. 281. And though ſtrictly ſpeaking this is no will, but 
rather an appointment which is to operate in equity; yet the 
true queſtion is, whether this is ſuch an inteſtacy as is within 


the meaning of the ſtatute. And the law, particularly 29 Car. 2. 


c. 3. conſiders femes coverts as having ſome right to diſpoſe 
of their effects, which can only be by the agreement of the 
huſband, which appears in this-caſe : and this. differs greatly 


from the caſe of Cullum, Hil. 4 G. 2. where the power was only 
as to a leaſehold eſtate, whereas ſhe . have other effects. 


The matter is properly under the conſideration of the ſpiritual 


It is a good 
cuſtom for per- 
ſans to be ad- 
mitted to free- 
dom to be 
obliged to ſwear 
on the New 
Teſtament, 


court to whom to grant the adminiſtration, and there is no 


reaſon for us to interpoſe, and therefore the return muſt be 
allowed. a 


Dominus Rex verſus Boſworth. 


ANDAMUS directed to the chamberlain of Londen, 
ſuggeſting, that every perſon of twenty-one years old, 
born the ſon of a freeman, and entered of one of the com- 
panies, hath a right to be admitted to the freedom of the city; 
and that Abraham Rathom being ſo intitled, was preſented in 
order to be admitted, but hath been refuſed ; the chamberlain 
is therefore required to admit him, or ſhew good cauſe to the 
contrary. To this he returns, that the corporation conſiſts 
of ſeveral guilds and fraternities, into one of which perſons 
intitled to freedom are to be admitted; and that there is ſuch 
a cuſtom as ſuggeſted for admitting freemens ſons ; and that 
within the city there is, and time out of mind has been, a 
certain ancient court held before the chamberlain or his deputy 
for the admiſſion of ſuch perſons, and that there is another 
cuſtom for their taking the oath of a freeman on the New 


1 
* 


* 


Teſtament. Then he admits the title and application of 


Rathom for his freedom; but ſays that upon tendering him the 


_ oath on the New Teſtatnent, he refuſed to take it that he was 


not a quaker, nor had ever ſince applied to be admitted: 4 
ea de cauſa, he had not admitted him, 1 


This caſe was three times argued at the bar. And the queſ- 
tion about the right of the Jews, and the nature of their to- 
leration here, was gone into at large. But the court giving 
no opinion upon that point, it is to little purpoſe to take no- 
tice of it. , | f 


And this term the Chief Juſtice delivered the reſolution of 


dhe court. 


The firſt objection taken was, that in ſetting out the cuſtom 
to hold courts for the admiſſion of freemen, no place or time 


where and when ſuch court js to be held, is mentioned, oy 
; | 
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as to this we are all of opinion, the return is ſufficient. . As to 
place; it is averred to be. held within the city, and that is 
enough, without ſaying in what part of the city; for a mem- 
ber of the city muſt take notice of it, and it out; and 
the cuſtom of coming to Blacktwell-hall with cloth was held 
good in 5 C. 63. though the ſituation of it was not deſcribed, 


And as to time, we think it good upon the ſame founda- 
tion. 5 Co. 84. a cuſtom for the tenant to preſent a feoffment 
at the next court, elſe it ſhall be void, was held good, though 
the time of holding ſuch court did not appear. In many places 


and corporations they have no ftated times of holding courts, | 
but call them occaſionally. 


wy 


The next objection was, that the oath is required to be taken 
before the admiſſion, and ſay they, that is unreaſonable. - But 
to this we anſwer, that the giving the oath is the admiſſion it- 
ſelf. And Paſch. 13 Ann. Regina v. City of London, it was held 4 
a good return, that the party was ſworn in: a cuſtom is not | : | 
to be avoided by a ſuppoſition, the officer will not do his duty; 
the ſteward may not inroll, or the copyholders preſent, and yet 
cuſtoms requiring that are good. 5 Co, 84: Beſides, if any 
further act was neceſlary after ſwearing, the party is not with- 
out remedy; for he may have a mandamus, which is not to be 


called a modern remedy, for it is founded on the ptinciples of 
the common law. 


The laſt objection made is, that it is not reaſonable to con- 
fine the oath to the New Teftament in trading cities, where a 
man's religion is of no conſequence, and ought not to interfere. 
But the queſtion before us is not whether upon a proper ap- 
plication the Jets may not be allowed to ſwear upon the Old 
Teſtament, as they do when they give evidence; but whe- 
ther this cuſtom of taking an oath in the uſual manner is un- 
reaſonable upon the face of it. My Lord Cate in, 3 In/t. 165. 
| defines an oath to be, an affirmation or denial by any Chriſ- 
tian, and the law takes no notice of diſſenting from an eſta- e 
bliſhment, My Lord Chief Juſtice Holt in Larwood's' caſe I. Rm. 32. 
lays, there has always been an eſtabliſhed religion, the ridi- 
culing of which is puniſhable ; and that alſo was the opinion Ante, 834. 
in Woolfton's caſe, Paſch. 3 Geo, 2. In 1 Vent. 293. Hale fa 
it is part of the law of the land; and in a manuſcript of his ; 
which I have ſeen, he ſays that Chriſtianity came in here b 
external ſpiritual force, and diſcipline, was introduced as a2 
of cuſtom, and is part of the law. e 


n 


It was ſaid, that the law does not require the New Teſta- 
ment in all caſes, particularly as to evidence given by Jes. 
But the reaſon of that is, becauſe all courts delire to FA the 


beſt 


rate by which it 


-F 
: a ; 
p 


beſt ſecurity they can for the truth of the evidence: and there- 

fore as it is known 

the truth, when ſworn on the Old Teſtament, it is for that 

' Treaſon allowed. The common regular way of ſwearing is on 

. the New Teſtament, and ſhall we ſay that a cuſtom requiring 

ſuch a regular oath is bad? The 1 Eliz. c. 1. 5 19. takes 

10 C. c. 10. notice of an oath upon the Evangeliſts, and the abjuration 

Ry oath (till altered for the Jeu by 10 Geo. 1. c. 10. F 18.) 
he runs, upon the true faith Chriſtian. | | 


4 


» We therefore think this a good return, and allow it. 
Caſe of the Pariſh of Saint Peter and Paul in Marlborough. 


WO juftices reciting the inability of the pariſh of Saint 
_ _——— Mary the Virgin to maintain its own poor, order the 
zroſs to another, Church-wardens and overſeers of Saint Peter and Paul to 
but then they aſſeſs, raiſe and levy 607. for the maintenance of the poor of 
muſt make the the other pariſh. And objection being made to their ordering 
js to be raiſed. ſuch a groſs ſum, the court held it well in that reſpect, ac- 
2 Self. Caſ.325- cording to 1 Vent. 350. Salk. 480. Cumb. 309. But then 
N the order was quaſhed, becauſe the juſtices had delegated their 
power of aſſeſſing and rating the pariſhioners to the church- 
' wardens and overſeers ; whereas by the 43 Eliz. c. 2. the 
' juſtices are to make the rate on all, or particular perſons. 


Juſtices may 


Olive verſus Ingram. 


N aſſumpſit for money had and received to the plaintiff's 
uſe, a caſe was made at niſi prius for the opinion of the 


A woman is 
cepable of being 
a lexton and of 


+ voting in the 
election. 


ES oak That there being a vacancy in the office of ſexton of the 


pariſh of Saint Botolph without Alderſgate in the city of ' Lond, 


indiſputable votes, and forty which were given by women, 
who were houſekeepers, and paid to church and poor ; that the 
plaintiff had 174 indiſputable votes, and 22 other votes given 
by ſuch women as aforeſaid ; that Bly was declared duly elect- 

ed: upon which the plaintiff brought a mandamus and was 
ſworn in, and the defendant had received 5s. belonging to 
the office. 


In this caſe two points were made: 1. Whether a woman 
was capable of being choſen ſexton. And, 2. Whether women 


could vote in the election. WA 
EY - Bs 
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have a more ſolemn obligation to ſpeak 


the plaintiff and Sarah Bly were candidates: that Bly had 169 
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As to the firſt, the court ſeemed to have no difficulty about 

it, nor did I think proper to argue it, there having been 
many caſes, where offices of greater conſequence have been 
held by women, and there being many women ſextons now 

in London: the authorities cited upon this point were Spelmams 


Chelmsford work-houſe: Lady Broughton's caſe, who was keeper 
of the Gatehouſe. 3 Keb. 32. Blunt's Tenures 47. 4 Inft. 221, 

215. Dy. 285. Hab. 148. And in Brady's Hiſtory of Bo- 
roughs, it appears that my Lady Packington was the returning 
officer for members at Ayleſbury. = | 77 5 


As to the ſecond point 4 Inſt. 5. was cited, to ſhew women 
could not vote for members of Parliament or coroners, and 
yet they have freeholds and contribute to all publick charges, 
and even to the wages of knights of the ſhire, which by the 

Regifter 192. 4. are to be levied de communitate comitatus. And 
though they vote in the monied companies, yet that is Dy Vir- 
tue of the acts which give the right to all perſons poſſeſſed of 
ſo much ſtock : that military tenures never deſcended to them. 
Wright's Tenures 28. Weſt's Inquiry into the manner of creating 


Peers 44. 


But the court notwithſtanding held, that this being an office 
that did not concern the publick, or the care and inſpection of 
the morals of the pariſhioners ; there was no reaſon to exclude 
women, who paid rates, from the privilege of voting : the 
obſerved, here was no uſage of excluding them ſtated, which 
perhaps might have altered the caſe: and that as this caſe was 
ſtated, the plaintiff did not appear to have been duly elected; 
and therefore there ought to be judgment againſt him. 


Dominus Rex verſus Inhabitantes de Eaſt Bridgford, 


9 a ſpecial order it was ſtated, that an apprentice, Apprentice“ 
upon the death of his maſter, was with his own conſent ſertlement. 
turned over by the widow (who had taken no adminiſtration) * _—_—— 
to another maſter, whom he ſerved, And the court held it a Bur. Sertl. Cat. 
74 in the laſt 1 8 reaſon of the caſe 133+ pl 43+ 

Trinity and Shoreditch, Mich. eo. 1. where A. was N 
bound to B. * ſerved C. all the while in another pariſh, and e = An 
were gained a ſettlement, | . | 


Ver. II. 


hos 


Gli. 497- Mich. 2 Ann. a woman appointed governor of * # 14, Reyes | 
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Between the Pariſhes of Saint Neots uud Saint Cleer. 


= 
— aa 


4 ſcclement.'s TT PON appeal from an order of removal from Saint Nets 
en his on e.. to Saint leer, the caſe was ſtated, that the pauper was 


date, and re- © born in Saint Cleer; that he lived a year as a hired ſervant at 
mains after the Saint Neets, and then returned to Saint Cher, and lived with 
Self. Caf. 400. his mother on a tenement, in part whereof he had an eſtate 
pl. 318. of inheritance, of which he was ſeiſed in common with his 
1 0 xp Cap. 3 and ſiſters; that he afterwards fold his right; and 
13% Pn that he had never lived upon it. forty days together. And it 
was inſiſted on, that, though whilſt he had the eſtate, he Was 
not removeable; yet it was but a temporary ſettlement : And 
the ſettlement gained at Saint Neots by ſervice would revive, 
But the court held, that he had gained a ſubſequent ſettlement 
at Saint Cleer, by living forty days upon that eſtate ; and the 

ſelling it afterwards made no alteration.  * © 


Sir Alexander Anftruther's Caſe. oY 
10 g. 2. . 26. FE being a priſoner for debt in the King's Bench prifon 


Sage 3 in Southwark, applied to the quarter ſeſſions for Surrey 
ty ſeſſions has to be. diſcharged upon the inſolvent debtors act; but being 
determined, an Gppoſed by a 500 . creditor, he was ordered to continue in 
epaper 1. cuſtody, and the creditor to pay him one penny per week; 
cannot remove and at a ſubſequent ſeſſions it was refuſed to increaſe the al- 


and hear his lowance. 
caſe in another | 


county. #53 | 
Upon this he removed by habeas corpus to the Fleet, and ap- 
plied to the ſeffions in London; where he was allowed to the 
extent of the act, 3s. 64. per week. And for non-payment 
thereof he was. at a ſubſequent ſeſſions abſolutely. diſcharged. 
8. 30, 31, And all theſe orders being removed by certiorari, the court 
ke Es was of opinion, that the London orders ought'to be quaſhed: 
for he was the proper ſubject of the Surrey juriſdiction. at the 
time of making their orders. And it is like the caſe of a ſe- 
cond removal of a pauper, where it appears there is a former 
order in force, and no variation of the circumſtances and 
merits of the caſe: beſides, if all the orders ſtand, the cre- 
ditor is made to pay more than the Parliament has appoi 
by one penny. Wherefore the Londen orders were quaſhed. 
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Dominus Rex ver/us Betteſworth. 


Though the O a mandamus to grant adminiſtration to the huſband, 'it 
2 mos _ was returned, that the wife's mother having by her will 
her diſpoſal, and given her ſeveral effects for her ſeparate uſe excluſive of 

males a will; the huſband, and to be by her diſpoſed of as ſhe ſhould think fit, 

44 —_— ſhe had accordingly made a will, whereby ſhe deviſed her ſepa- 

huſband, he rate eſtate to s, with whom the huſband was now litigat- 

| Hall have admi- ing the validity thereof in the eccleſiaſtical court, pending which 
. 391, Ffuit the dean of the Arches could not grant adminiſtration. Et 
1111. per curiam, This is an inſufficient return, for here is no act of 
: the huſband's to expreſs his aſſent to her making a wills 
and ſhe may have. cheſes in action, or other rights, beſides 
what are included in her mother's/ will: in theſe caſes there 
muſt be ſome act done by the huſband, to exclude himſelf ; 
which not being pretended in this caſe, there muſt be a per- 

emptory . | 


Green 
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Green verſus Giffard. 


HE cauſe was tried upon a day to which it was con- PraQtice, 
tinued by a ſecond countermand. And the defendant 
making no defence, the verdict was ſet aſide, it being only in 
the plaintiff's power to continue his notice once in a term. 
And Page J. faid, it was fo ſettled in C. J. Halt's time on ex- 
amining the attornies, | eh 


Dominus Rex verſus Calcutt et Monk. 


HERE were hve ſeveral convictions. for .deer-ſtealing Deer-ftealers, 
returned, four of which being either for killing, or aid- 

ing in killing deer, in Waltham foreſt, had no objections made 

to them that are worth taking notice of ; but as to the fifth, 


which was for deer-ſtealing in a purlieu of the foreſt, it was 
objected, 


That it was not averred, that deer were uſually kept in the 
purlieu, but only that they were uſually kept in the foreſt, 
whereas by . & M. c. 10. that ſeems to be required. The 
clauſe is, * If any perſon ſhall unlawfully courſe, &c. any red 3 W. & M. 
Hor fallow deer in any foreſt, chaſe, purliau, paddock, wood, 1 
< park, or other ground incleſed, where deer have or ſhall be uſually 
« kept, without the .conſent of the owner, or perſon- chiefly 
< intruſted with the cuſtody thereof, or ſhall be aiding or 
< aſſiſting therein, and ſhall be convicted thereof, he ſhall for- 
« feit, Sc.“ To this it was anſwered by Mr. Solicitor Ge- 
neral, That ſuch averment could not extend to a purlieu, for 
4 Inſt. 303. deſcribes it as a place where by law deer cannot be 
kept, it being diſafforeſted as well with regard to all others as 
the owner, and the oath of the ranger, 304. is to drive deer 
out of the purlieu into the foreſt. nwood 292. Secondly, 
The averment as to foreſts, chaſes, and purlieus, is not made 
neceſſary by the act, for the words where deer are uſually kept 2 
extend only to ground incloſed; elſe the words other ground ment as wa 
will make it neceſſary to aver that the foreſt, c. was incloſed, bark. 
which is not the caſe in any part of England. a 


Et per curiam, The anſwer is right in both reſpects. 


r oro te ES 


Another objection was, that it did not appear, but that the 
defendant was owner of the purlieu; in which cafe he had a 
right to chaſe the deer off his ground. Sed per curiam, That 
would be matter of defenſe, and ſhould be ſhewn on his part, 


cording to the reſolution in the caſe of the King v. Bryan, 


(cute, 1101. ) fo the convictions were confirmed, 


4C3 Hickman 


* 1 


* | a , 
Michaelmas Term 13 Geo. 2. 
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Hickman verſus Colley. 
What coſts are BY 3 Fac. 1. c. 15. it js provided, That if one citizen of 
8 London ſue another out of the juriſdiction, and does not 
makes a ſuggeſ- recover 40s. he ſhall not __ loſe his own coſts, but ſhall alſo 
tion for colts. pay to the defendant ſo much ordinary coſts, as ſuch defendant 
_ 77. 8.0. ſhall juſtly prove it hath coſt him in defenſe of the ſuit. 5 


Ante, 46, 974+ | 


In this caſe the verdict was for leſs than 40s. and the court 
gave the defendant leave to ſuggeſt it on the record, as the only 
0 way to get at his coſts. And a ſuggeſtion being made, and a 
1 demurrer put in to it, which was adjudged for the defendant; 
2 it came to be a queſtion, whether the coſts of the application 
i; ſhould be allowed, or only coſts of the trial and former pro- 
ceedings, this not being ſtrictly ſpeaking coſts of the defenſe, 
But the court ordered the coſts of the whole to be taxed, 


Doe on the demiſe of the Dutcheſs of Hamilton verſus Robin- 
, { ſon et al. 


e coplead er in ejectment were delivered before the eſſoin 
to the juriſdic- day of Eagſier term, and in Trinity term the defendants 
tion in eject- appeared, and moved for leave to plead to the juriſdiction, that 
wes! the lands lay in the county palatine of Cheſter. And upon 

ſhewing cauſe, I objected that they came too late. Sed per cu- 
riam, Though in ordinary caſes the defendant muſt plead this 
within the firſt four days; yet we all know, that in a country 
cauſe the tenants cannot be compelled to appear till four days 
after Trinity term. As therefore they have come in voluntarily 
before they could be obliged, it is hard to ſay they are out of 
time. And the rule for pleading to the juriſdiction was made 


abſolute, 
90. 2. c. 23. | Dominus Rex verſus Crofts. 
A feme covert Onviction on 9 Gee. 2, c 23. for ſelling gin. It wa 
1 objected by Serjeant Bootle, that it appeared the defendant 
gin, reines was a feme covert, and therefore as ſhe could make no contract, 


it muſt be taken to be her huſband's ſale ; or if ſhe could be 
convicted, he ought to have been joined for conformity. 
3 Keb. 468, 479, 634+ 1 Sid. 410. were cite. 
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Mr. Solicitor contra faid, that where the crime is of ſuch a See 3 Bur. Rep. 
nature, as can be committed by her alone, ſhe may be indifted 1679. accord. 
without her huſband ; which being a proceeding grounded mere- 

ly on the breach of the Jaw, he ſhall not be included unleſs privy. 

H. P. C. 65. 1 Hawk. 3, 147. 6 Med. 213, 239. In this 

caſe there may be impriſonment and whipping. 


Et per curiam, We think the conviction is right; for this is 
not like the caſes that ſound only in damages: the wife may be 
convicted alone for recuſancy. Pb. 96. 11 Co. Forſter's caſe. 
And though #2 cannot have the benefit of the contract, yet ſhe 
as well as aſervant may do tho act of vending. Salt. 384. Cre. 


Fac. 482. Beſides, there would be a plain way to evade the act, 
if feme coverts could not be convicted. N 


Gainſborough, executor of Gainſborough, ver. Follyard, + 


HE defendant was indebted by bond to the teſtator of the udgment at the 

6 plaintiff, who died 13 March 1738. Upon making up all 115 of executor 
accounts the defendant, on 3 April 1739, executed a warrant of 4 e 
attorney to confeſs judgment at the ſuit of the executor as of „ 
lait Hilary term, or any ſuſequent term, and 7 April the judg- life-time. * 
ment was entered up, and the defendant's goods taken in execu- 5 2 35 
tion. Aſter this a.commiſſion of bankruptcy iſſued againſt him. 
And now the aſſignees moved to ſet aſide the judgment, as being | 
entered of Hilary term, when the teſtator was living. And the 
court held it to be irregular, for the attorney could have no au- 
thority to appear in Hilary term at the ſuit of the executor: and 

judgment muſt be conſidered as of that term, though to 
other purpoſes the day of ſigning is material. So the judgment 
and execution were ſet aſide. | 


Brittain vcrſ. Greenville. 


A defendant in ejectment obtained a trial at bar, on Pre. 

conſenting to pay bar coſts, and receive nf prius coſts, 2 * oy 
Aſter this the leſſor was admitted in forma pauperis, and had a e 
erdict againſt him. And now having brought a new ejectment, 
it was moved that the maſter miglit tax coſts, in order to 
ground a further motion to ſtay his proceedings in the ſecond 
gectment. But the court refuſed to make any rule, ſaying 
ety man had a right to a ſecond trial before ejectments 
were introduced, and might bring a wiit of right after a 
Verdict in aſſiſe. And they could not conftrue the rule as a 
Conſent on his part to pay coſts in all events, but only as terms 


4 C 4 put 


MNichaelmas Term 13 Geo. 2. 
put upon the defendant. © That the regular way when a pu- 


per is vexatious, was to diſpauper him; but they could' nat 
think he was fo in the preſent caſe, | Ds. 
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i Dominus Rex vers Watkinſon, 
: A Niſi prius in Middleſex. 
Attorney pre · TPON an indictment for perjury in an anſwer in Chan, 
* pare” | cery, the maſter who «bh op. was called, but could not 
| cannot be oblit · ſpeak to the identity of the perſon, Upon which the proſe, 


ed to ſwear, cutor inſiſted to, examine the defendant's ſolicitor, who was 


preſent at putting in the anſwer, and had been ſubpœnaed; 
but he inſiſting on his privilege,® the Chief Juſtice would not 
compel him to be ſworn : ſo the defendant was acquitted. 
Duaere tamen, for this was to a, fat in his own knowledge, 
and no matter of ſecrecy cammitted to him by his client, 


] 


Fowles verſus Sir John Dinely. 
At Niſi prius in Middleſex. 


i Wham Bs h HE defendant's wife having been convicted of a con- 
ge ve — ſpixacy to charge her huſband with ſubornation of per- 
neceſſaries for jury, was committed in execution for à year. The plaintiff 
the wife, kept a ſpunging-houſe within the rules, and received the de- 
fendant's wife into his houſe, and found her neceſſaries, for 
which this action was brought. The Chief Juſtice ruled, that 
it would not lie; for her being there was illegal, ſhe being 
ſuch a priſoner as was not intitled to the benefit of the rules, 
and in ſuch caſe the law will not raiſe an implied promiſe, ta 
charge the huſband, 125 | 


Jordan verſus Lewis. At Guitdhall, 


Evidence. HE plaintiff and another were indicted at the Ol Baily 
£77 for forgery, and acquitted, and a copy of the indictment 
granted to the other only. In this action, which was for a 

malicious proſecution, the plaintiff offered the copy in evi- 


dence ; and the order at the Old Bailey was read by wa of 


objection. But the Chief Juſtice ſaid, he could not refuſe to 
let the plaintiff read it, for an order was not neceſſary to make 
it evidence, nor is it ever produced in order to introduce it. 
So it was read, and a verdick obtained for the plaintiff, which 
the court refuſed to ſet slide. 
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_ Hilary Term 
13 Georgii 2 Regis. In B. R. 


Sir William Lee, Kut. Chief Fuftice. 
Sir Francis Page, Kut. 
Sir Edmund Probyn, Kat. \YV Fuftices. 
Sir William Chapple, Kut. 

Dudley Ryder, E/; Attorney General. 
John Strange, E/; Solicitor General. 
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Dominus Rex ver/us Sparrow et al, 


\ Mandamus iſſued t:fle 1 June, directed to the juſtices of Overſeers may 


Ipfwich, to __—_— overſeers of the poor: to which ** 2 ar; 


made an appointment: and that being removed by certiorari, 2 Sell. Caf. 184. 


they returned, that they had in obedience to ſuch writ 
appeared to bear date 13 June. 


It was objected by Mr. Solicitor General, in order to quaſh 
the mandamus and appointment, that it appeared the month af- 
ter Eaſter (which is a time given by the ſtatute to make the 
appointment in) was expired before the writ iſſued, Eaſter 
day being 22 April: and the court was bound to take notice 
of that, according to Salk, 626, and Hoyle v. Lord Cormwallis, 
Trin. 6 Geo. 1. ante, 387. The act deſigned the juſtices ſhould 
do it within a limited time, and therefore puts it in Eaſter 
week, or within one month after Eafter : now if it may be 
Gone at any time, it will introduce great confuſion, and it will 

many years before it comes round to the right time again. 
ere can be no inconvenience in this, becauſe the church- 
Wardens are overſeers, and take care of the poor, and there 
* 
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is a penalty upon the juſtices, which goes to their uſe. This 


is a part of the act, which was never yet thought to be di- 


9 CY 4 — — 


The court upon the argument (except Page J.) inclined to 
think the mandamus and appointment were wrong: but upon 
further conſideration, they all held the appointment good, and 
confirmed that, and allowed the return, the Chief Juſtice de- 
livering the following reſolution : | 


The court muſt judicially take notice, that this is made 
without the month : but then the queſtion is, whether it is 
void or not? The adding a penalty is an argument it is not 
ſo, for it was foreſeen there would be inconveniencies if it 
was not done in time, and it might therefore be proper to 
enforce 2 ſpeedy! execution of the power: and this was the 
conſtruction as to taking. pledges on im. 2. c. 2. 2 Roll. 
Abr. 259. Though it is a new law, yet againſt the juſtice 
and meaning of it no negative thall be implied. MAaugna charta 
ſays, Communia placita non ſequantur curiam noſtram; and yet 
if the Cammon Pleas gives 9 to abate the plaintiff's 
writ, which is reverſed in the King's Bench, that court ſhall 
proceed upon the writ. 2 I. 23. So alſo as to an aſſiſe in 
the proper county. 2 Int. 25. The ſtatute 2 Ed. 6. c. 4. 
requires two or more juſtices; and yet 3 Inſt. 136. it is held, 
that where there is but one juſtice, he may execute the au- 
thority. | 


The 43 Elix. c. 2. being for the maintenance of the poor, 


muſt be conſtrued liberally, and ſo ſaid Pratt C. J. Trin. 7 C. I. 
in the caſe of Rufford, where a mandamus to appoint overſeers 
in an extraparochial place was granted after the month was 


expired; and ſo it was Trin. 5 Geo. 2. in the caſe of Utoxeter : 
and though theſe were caſes on 13 & 14. Car. 2. c. 12. yet they 
mult derive their authority from the former law. Here ate 
no negative words; as in 12 Car. 2. c. 25. $1 3. as to the 
price of wines, where the words and at no other time are added. 


It is conſiderable, that this is a thing which it 18 not in the 


power of the pariſh to procure, and is therefore a conſtruction 
ex neceſſitate, | 


Haſwell qui tam verſus Chalie. 


What Is a ſell- TN debt on 12 Car. 2. c. 25. for felling wine by retail with- 


ing by retail. 
Ante, 718, 
Andr. 392» 


out licence, the jury found a ſpecial verdict to this effect; 
that the defendant was a merchant who imported wine in pipes 
and hogſheads, ſwearing it did not belong either to vint- 
ner or retailer ; that he ſold to three different Pom - 
2 
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three different times one dozen of quart bottles of Oporto wine 
unmeaſured by any meaſure, refuſing to ſell by the gallon; 
and that this wine was drawn out of a pipe by him imported, 
and was carried away by the buyers, and drank in their pri- 
yate families, and not elſewhere ; and that the defendant had 
no licence. And after two arguments, the court was unani- 
mouy of opinion that this was retailing within the meaning 
of the ſtatutes 12 Car. 2. c. 25. and 15 Car. 2, c. 14. An- 


„bs 2 * verbo Retail, So judgment was e 
plainti 


5 March, 1740, this 1 was reverſed in the Houſe of 
Lords, the dozen of quart bottles not being found to VA a retail 
meaſure, and a venire facias de nevo awarded. 


Coulſon verſus Coulſon. 


Caſe was ſent from the Ralls, wherein the queſtion was, What words 


« whether an eſtate- tail, or only an eſtate for life, paſſed paſs an eſtate- 
Aby a will:“ and it was his: ' tail, 


al 
: b 1, Caſ. Abr. 


pl. 34. 
Robert Bromley deviſes to his grandſon Robert Coulſon and 2 . . A. 246. 


t 
his alligns, for his life natural, the reverſion of lands expectant Eng 4 . 
on the Geach of the deviſor's ſiſter, and from and after the de- 


ting · R 
tetmination of the eſtate for life of his ſaid grandſon, then to dae Dat 
truſtees during the life of his grandſon, to preſerve contingent 327 fu Bur, Rey. 
remainders; and from and after the death of his grandſon, unto 1. 


the heirs of his body lawfully begotten and to be deen wall 
divers remainders over, 


And upon the firſt argument the court was clear in opinion, | 
that this was an eſtate=tail in the grandſon, The caſes cited 
to prove it an eſtate-tail were 1 C. Shelley's caſe. Co. Litt, 
22. b. 319. b, Cro. Eliz. 525. 1 Vent. 214. Trin. 11 Ann. 
rot. 220. Backhouſe v. Wells, Abr. Ca. Eg. 184. Mich. 13 


Geo. 1. Goodright v. Pullen, ante, 729. And à caſe at the 
Council Board of Mood v. Morris. 


E contra were eited Carter 170. 5 Sid: $. Salt. 568, | 


224. 3 Lev. 437, Garth, 0, | * . 05 390. 
em. 231. 
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The Caſe of Henry Waldron, a Clerk in the Crown-Office, 
Clerk of the FER AM an attorney (ſince deceaſed) imployed him in ſe. 
crown-oftice  'yeral quo warrants cauſes in the borough of Eveſham, which 
. were proſecuted and defended by Sir John Ryſbout and Mr. 
client to pax Nudge, who were Ingram's clients, and bills were delivered by 
_ Bur. Rep. Ingram's executors to them, in which were included the cle 
7313. 8. P. in court's demand amounting to 2921. 65. ſince which Ingram 
| is dead inſolvent, and his executors inſiſt to receive the whole 

of Sir Jobn Ruſhout and Mr. Rudge, and leave the clerk in 
eourt to come in as a creditor. Upon this, I moved, that 
Sir John Ruſbout and Mr. Rudge (who admitted to have above 
600 l. in their hands of Ingram's bill) might pay the clerk in 
court his ſhare, as is done every day in Chancery; and the 
gentlemen ſubmitted to do as the court ſhould direct. Et per 
curiam, There is no reaſon why we ſhould not take the ſame 
care of our clerks. The money paid to Waldron will not be 
aſſets that have come to the hands of the executors ; ſo they 
cannot be prejudiced, A rule was made for their paying ta 
Mr. Waldron 2921. 6s, which was his proportion of the bill, 


© 


| 8G, e. 19» Hooker verſus Wilks. | 
Ni EBT on 8 Geo. 1. c. 19. for the penalty of 30 l. by 


uſing a hound to deſtroy game. And after a verdict for 
plaintiff, the judgment was arreſted, for 5 n. c 14. has 
not the word hound, and the words other engines come 

nets c. and are applicable only to inanimate things. And 
this being a penal law, cannot be extended. The ſtatute 22 
& 23 Car. 2. c. 25. has indeed general words, or any other 
dogs to dſtrey game, but this is not a conviction on that ſtatute. 


* 


Prohibition - To pariſh was cited to appear in the Biſhop of London's 


The Rector, &c. of Saint George Hanover Square ulis 


a ſuit for build. | Court, to ſhew cauſe why a licence ſhould not be granted 
rr to Mr. Steuart, to erect a charity- ſchool on part of the church- 
church- yard. = And upon motion of the rector and pariſhioners 2 pro- 
ibition was granted, for the eccleſiaſtical court has nothing 
ny with this, and cannot compel them without their 

conſent. 


Dominus 


Hilary Term 13 Ged. 2. 
Dominus Rex verſus Mun. 


E was convicted for procuring from one Mary Kinsford by The 

| falſe tokens à promiſory note, under pretence that 2 kar Yo — | 
would bring her money for it. And upon motion in arreſt of in an indi- 
judgment, it was held, that it is neceſſary in an indictment, to 

ſpecify the falſe tokens. 2 Cre. 20. 4 G. 40. H. P. C. 

265. 1 Lev. 299. So the judgment was N 


Caſe of the Level of Hull. f 

N order of ſewers was made for levyi d. per acre on Sevens, 

1312 acres, to be paid to the ak, * Dich to- 
wards defraying of charges in and about the execution of the 
commiſſion. And though it was objected, that this ſhould 
have been on the occupiers, according to 10 C. 139 yet the 
court held this good, for the words of the ſtatute do not require 
it. Another objection was, that a rate cannot be made to re- 
imburſe charges, any more than to re- imburſe overſeers of the 
poor. Sed per curiam, In this caſe there is an expreſs power to 
allow charges, whereas in that the 43 Eliz. c. 2. ITS the 
power to rates for relief of the poor; and a rate after the poor 
have had it is not ſtrictly ſo called. The order was confirmed. Ws 
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Between the Pariſhes of Southwold and Yoxford in Suffolk. 


PON a ſpecial order of ſeſſions it was ſtated, that the Poor. . 

took a houſe at Southwold at the rent of 101, per mg ws > . 

amum, the landlord agreeing to build a ſtable, waſhhouſe, 140. pl. 47. 

oc, to it, That the real value when taken was but 6k 10 f. 

her annum, and the landlord never made the new erections; but 
if they had been made, it might have been worth 101. per an- 
wn. And the court held this was no ſettlement. ' 2K 
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Ruſſel verſus Boheme. At Guildhall. 


O prove a property in the on an action upon a What is preof 
1. A of inſurance, the plaintiff produced a. bill of pat: — 
*ls of one Gardiner at Peterſburgh with his receipt to it, and 
Poved his hand. The defendant objected, that this was no 


endence againſt the inſurers ; but the Chief Juſtice allowed it. 


Eaſter 
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| Sir William Chapple, Ku. 
Dadley Ryder, E/q; Attorney General. 


— - \ : 0 0 7 
John Strange, Ey; Solicitor General. 
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hs Fitchet ver/us Adams, "es 0 
An entry by a N ejectment on the demiſe of Richard Hayes, the jury found 
13 dei verdict to, this effect: that Richard Hayes (ſince 
to take advan- deceaſed) being ſeiſed in fee of the premiſſes in queſtion, 
Ades a.con- and having a wife Margaret, and a daughter Eli 5 po 
afſented to af. age of ſix years; by his will, dated 16th 1722, deviſed to 
terwards, + his wife and her heirs, but if ſhe marries again, then he ap- 
| points two truſtees to receive the rents, and apply them to the 
education of his daughter till ſhe comes of age, and in caſe of 
ſuch marriage of the mother he deviſes to the daughter in fee. 
That Richard died in Fune 1722, and the wife entered and 
married a ſecond huſband 15 April 1723, and the daughter 
continued to live with and was educated by her till her (the 
4 daughter's) death 5 May 1734, when ſhe died without iſſue and 
unmarried ; and the leſſor of the plaintiff was her couſin and 
heir. That a2 May 1738, John Wood on behalf of the leſſor ol 
the plaintiff did, without any previous authority, make an 
actual entry on the premiſſes, claiming the ſame as the eſtate 
of the leſſor in virtue of his heirſhip to Elizabeth, and that the 

leſſor having notice thereof did, 5 June 1738, aflent thereto. . 


Upon this caſe two points were made: 1. Whether an actual 
entry was neceſſary. And, 2. If it was, whether this was a ſuf- 
ficient one, | 

The 
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The firſt of theſe depended on two queſtions, 1. Whether 
this deviſe over was a, condition or a limitation; for if it was 
the latter, an actual entry undoubtedly was not neceſlary , 
2. That if it Was a condition, then whether it would be neeęſ- 
ſaty; this not being to avoid a fine. þ 


Theſe were ſpoken to at the bar, but the court gave no on ee 
opinion upon them, ; being very clear upon the ſecond point, 
that what was found, did amount to an actual entry, to ſupport 
an ejectment, being aſſented to before the day of demiſe in 
the declaration. Co. Litt. 247, 258. 9 Co. 106. 1 Rath Ar. 
738. pl. 2, 3, 4. And they alſo held, that there was no occafion 
for its being by deed or in writing Judgment was given for the 
plaintiff, N ä 


; 
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Warren, ex demiff* Webb verſus Greenville, 
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PON a trial at bar, the leffor_of the phimiffclaimediun- A ſurrender of 
der an old intail in a family ſettlement, by which part of tenant for life 

the eſtate appeared to be in jointure to a widow:at the time her — 
ſon ſuffered a common recovery, | which: was in 1600. And of 40 years 
the defendants not being able to ſhew a ſurrender of the mo- ſtanding. 
ther's eſtate for life, it was inſiſted that there was no tenant to 
the prazcipe for that part, and the remainder under which the 
leſſor claimed was not barred. | 


| 5 42 : $44 bent al 7 "RO IS oY os at i eR6 _- 
Ta obviate this, it was/inſiſted by the deſendant, that at this 
diſtance, of time a ſurrender ſhould 'be-prefumed;; according to 


1 Ven. 257, and what is laid down in Mr. Piget's book of 
Cmmon Kecoveries. And to fortify this preſumption they offered 
tv produce the debt book of Mr. Edwards, an attorney at 
Bri/tol, long ſince deceaſed, where he charges 32//. for ſuffer- 
ing the recovery, two articles of which are, for drawing a ſur- 
render of the mother 20-5. and for ingroſſing the two parts 


thereof 205, more; and that it appeared by the book the bill 


And this being objected to, as improper evidence; the court An entry in an 
was of opinion tb allow it: for it was a cireumſtance material book eos _ 
upon the inquiry into the reaſonableneſs of preſuming a ſur- his death. | 
reader, and not be ſuſpected to be done for this purpoſe; that See 2 Pet Rep. 
if Edwards was living he might undoubtedly be examined to it; 63, %. 
and this was now the next beſt evidence. And it was accord- 
ingly read. After which, the court declared, * that without 

this circumſtance they would have preſumed a ſurrender ;” 
and defired it might be taken notice of, © that they did not 
1 require any evidence to fortify the preſumption, after ſuch 

a length of time,” 


c 


Goater 


| Rule made br T H E diſpute was between the plaintiff a factor in Smith. 
a plaintiff to field and the defendant a graſier: and upon the defend- 
» - ant's motion the court made a rule for the plaintiff to ſhew 
- cauſe, why he ſhould not produce at the trial the ſeveral books 
wherein he enters the accounts 'of beaſts ſold and- of monies 


received on the defendant's account. The plaintiff ſhewed no 
cauſe, ſo upon an affidavit of ſervice the rule was made abſolute; 


Dominus Rex verſus Ford. | 
5 hs lnfrenacien HE court was moved for an information againſt , 
for not collect- churchwarden, for _ to collect money on a brief 
ing brief money. for fire, according to the act 4 Ann. c. 14. and the caſe of in- 


formations granted for not burying in wagllen was cited. Sed 
4 per curiam, That is of a publick nature, and wherein the re- 
given, and a method for obtaining it. So no rule was made. 


Smith verſus Clarke et al. 


Where the V HE plaintiff declared in treſpaſs for entering his houſe, 

1 continuing there forty-eight hours, diſturbing him in 
his poſſeſſion, and eating and conſuming twenty pound of beef, 
ſpecifying alſo ſeveral quantities of mutton, veal, lamb, beer 
and ale. beat pf found for the plaintiff, and half a guinea 


damages the « ge was, whether the plaintiff ſhould 
have full coſts; which upon conſideration were awarded him; 


for as to the goods it is in the nature of an action of trover, and 
here is to all purpoſes an aſportation, which always carries coſts, 


Rivers and Lite, 


| 8 PON owe os + B. it was held actionable to ſay hot 4 

1 Vin. Ar. plaintiff, You did ſhut up my ſiſter (meaning Anne. 

r. f. l. wiſe 42 plaintiff and ſiſter of the n murder her, 
and ] will prove it; notwithſtanding a long ſtring of old caſes 

were Cited to the contrary, And the judgment was 


* 


venue is concerned: and beſides, in this caſe there is a penalty 
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T3 plaintiff declared on a bond dated 6 January 1728, If the record of 


The defendant pleaded nan off fagum, and in the iſſue deli- f ct ue 
vered, the bond was deſcribed as in 1938, and the iſſue. was re- ration delivered, 
ceived, and paid for without any objeftion, The record of COIN 
niſi prius was 1728; and no defenſe being made, the court was mai. 

now moved to ſet it aſide, as varying from the iſſue delivered. 

But the court refuſed to ſet aſide the verdict, for the defend- 

ant's plea upon record was not altered by it ; the ifſue tried 

being, whether he executed a bond in 1728. Beſides, be W. 


ſhould have refuſed the ifſue, if not agreeable to the decla- 
ration. : 


Dominus Rex verſus Woodfall, 


O N trial of an information for a libel, the jury acquitted Ot on in 
the defendant contrary to the direction of the court, formations. 
pon which the defendant moved above for coſts on 4 U 5 % #M 

V. & M. c. 18. which provides, that in caſes where the de- 
fendant is acquitted, the court is authorized to award coſts to py 
the defendant z unleſs the Judge ſhall at the trial certify there 
was a reaſonable cauſe. In this caſe no ſuch certificate was 
aſked ; but it was inſiſted on for the proſecutor, that it was 
diſcretionary in the court. The Chief Juſtice certified ore 
tenus, that it was a verdict againſt evidence ; but-then he and 
all the others held, that it was now too late to inquire into the 


probable cauſe ; and that it was not diſcretionary, but com- 
pulfory upon «them, where. there was no certificate, 80 the 


defendant had his coſts, 


Between the Pariſhes A "as Furley in Glouceſter- 


PON a ſpecial order of ſeſſions relating to the ſettle- a child enn. 
ment of a boy of eight years and a girl of ſix, who hag be wich he 

*n removed by two Juſtices from Furley to Hasfield, it was hure, and 
tated, that the mother of theſe | children had an eſtate of 4 |. boy with her 


ber annum in Furley, where ſhe and her huſband lived and had ©2999t be re» 


theſe children; that ſhe dying, the huſband became tenant m an de has 
the curteſy, and whilft ſuch he took 30 J. per annum in gag, he? 
field, and Iived one year there with his two children, and Pur: Sex Cab 

then died : that- the children being found with their grand- we * 

Pother at Furley, were both removed to Hal; which a 

order the ſeſſions confirmed, | 

Vor. II. | 4D. And 


. 


% 
82 
TE 


7 


4 as 6 x : 3 
a + * 1 : p — F * % 
* . , : = 2 . 4 
* Fd p N ay n % 
| * x . * 5 a 54 a 
« We : . 'S- * 0 at 


£4 
| Bur. Settl. Caſ. 


— hit h Po Pa 
* N OR! * f - * e 
* * 


x 3 3 \ 


Lon 


And now the court upon argument confirmed the orders a3 


to the girl, but quaſhed them as to the boy, For as to the 


boy he was tenant in fee of the 4 ,. per unuum. And thous 
it was not ſtated, that he was actually upon that ſpot; yet it 
was enough, that he had ſuch an ens in the pariſh, from 
vrhich he could not be removed. But as to the daughter it was 
-otherwiſe, ſhe could demand no maintenance out of her bro- 
_ _ther's eſtate: and it was never yet determined, that children 
mould go to a grandmother for nurture, ' She may indeed be 


charged to contribute to their relief in the pariſh where they 


* K #6* 


5 Are ſettled. 2 | 
5 hlakey verſus Birmingham. 


Amendment. INH E judgment was, that the plalntiff ſhould recover, in- 
ſtead of do recover. And after error, the court amended 
it as the miſpriſion of the "clerk. 


- 
* W 
8 1 4 


| 2 » ws * n 41 . 2 
Between the Pariſhes of Ovingdon and Northoram in Vork- 
| F ; ſhire. | £3 | | 


= 


| Money advanced | PON the ſettlement of an apprentice, it was ſtated, that 


for cloaths need 


not pay the ap- 


145. ple 48. 


3090. and the appentice ſerved out his time, which the ſeſſions 


Ante, 903. 


difference, whether the maſter did it or any body elfe. That 


> | * 932 2 „ . * 4 | g . ? 
$ Ann. c. 9. this was not a caſe within the intent of 8 Ann. e. g ; 70 
% tte poſitive words of which, in a caſe expreſly withia it, olliges 
=. the court in the other caſe to hold it no ſettlement. 
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Sir William Lee, Knt. Chief Fuſtice. 

Sir Francis Page, Nur... 

Sir Edmund Probyn, Kr. > Fuftices. 

Sir William Chapple, Rut. 

Dudley Ryder, E/q; Attorney General. 

John Strange, E/; Solicitor General. 
MR POR * 


PER Adams ver/us Ruſh. | 
P# curiom, «The ſpiritual court has no, Juriſdiftion” to n Biden , 
ſettle a churchwarden's accounts. And a prohibition was fertting church- 
granted after ſentence allowing the accounts, and an ap- wardens ac- 
peil to the Arches, e VIE e Qu, 974 
f „ ERS SS 1 | 2 | | 88 
* ende > 115 ae th | o. n. 8 
| Dominus Rex verſus Weſtbeer, | | 
PON a ire, pro Re: to the Ol Bailey, an indict- The feaing 
ment for larceny, and a ſpecial” verdict thereupon, were gde bag 
returned into the King's Bench. The indictment ſet forth, 5 uy ie- 
that the priſoner feloniouſly ſtole a parchment writing purport- 10ny- 
ng to be a commiſſion 10 41m. out of the court of Chancery, * C 
to ſettle the boundaries between two manors, and aſcertain the 
height which the defendant in the cauſe bad a right to keep 
Vater up to, in a.pond-in' his ground; and alſo another pareh - 
ment writing purporting to be a return of the commiſonets 
thereto ; which commiſhon and return were reſpectively laid ©. 
wo be of the value of 2 5. I of the goods and chattels | 
Az %ͤ·ĩ· ( OR 1 


ol 
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ment in che year 1712, were 


Trinity Term 13 Geo. 2. 
of the King. Upon Not guilty pleaded, the jury find that two 
parchment writings eu the deſcription. in the indict- 

rought into the ſix clerks office 


in Middlejex, belonging to the court of Chancery, and the 
8 wherein to record and keep them, as records of 


that court, where they were accordingly kept till 28 OZebir 


1738, when the priſoner privately carried the ſame out of the 
office with an intent to ſteal the ſame: that they were the 
King's goods, and each of the value of one penny ; and that 
in 1717 the cauſe was at an end. Sed utrum, &c. et fi, &c. 


This caſe was twice argued at the bar, 1. By Mr. Solicitor 
General for the crown, and Serjeant Hayward for the priſoner ; 
and 2. By Mr. Attorney General and Mr. Barnardiſton. 


- On the part of the crown it was argued, that upon the whole 
record the priſoner was guilty of petit larceny. In order to 
prove. this, two things were inſiſted on, 1. That this was 
petit larceny, according to the general nature of it. And 
2. That no objection lies from the nature of the parchment 
writing, or its being a record, to bring this taking away to be 
under the degree of felony. 


As to the firſt, it was obſerved, that there was no difference 
in the deſcription of the offence (except in point of value) be- 
tween grand and petit larceny, but both are conſidered as two 
ſpecies of ſimple larceny. That the definitions of ſimple lar 
ceny to be met with in all the ancient writers do not ma- 
terially differ. Bracton, lib. 3. c. 32. p. 180. ö. defines it to 
be fraudulenta contrattatio rei ' alienae cum animo furandi, invit 
domino cujus res illa fuerit. Britten, c. 15. P. 22+ uſes the 
words de ceux a qui les chaſes ſerront, o par ceux 'hors de gut 
garde le choſe avera efte trove emble ou robbe. And with theſe 
deſcriptions agrees Fleta, lib. 1. c. 38. p. 54. In 3 Inft. 107. 
it is tiled, the taking away the mere perſonal goods of ano- 
ther: and in Bro Crone 190, the felonious taking of anything 
wherein another hath property. | 


Now as to the firſt part of the deſcription, 8 un. 
tractatio animo furandi, it is found that the 'priſoner private!) 
(which anſwers to invito domino) carried the fame out of the 
office with an intent to ſteal the ſame. "That it was res dien 


is expreſsly found, the verdi& being, that it was the prope!) it 


of the King; and a value is found, which reduces it to fal 
_larceny.. Here the property is found as a fact, and cannot be 
aid to be a falſe concluſion of the jury, for the crown 1 
.the records in their cuſtody. And in 3 fl. 71. it is een ee 

King's treaſury of judgments, with which agrees H. ＋ 
650. Though the parchment. be originally paid for | 
; I ; * 2 
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the party; yet when once made #'record; he cannot take it 


away. it is as to the rolls of the lord of the manor. 


The animus furandi is the ſubſtance, and no nice diſtinctions 


as to the property ſhould be received. Parachiani are no cor- 


poration, and yet the ſtraling bona parechianerum is indictable. 
Dalt. 373- Stamf. 25. b. | EEY 
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But then the obje&tion ariſes, that though this may prima 


facic fall within the general deſcription of larceny ; yet the na- 


ture of this parchment writing, or its being a record, fur- 
niſhes an exception out of the general rule, and proves this 
not to be ſuch a thing, of which a felony can be committed. 


In order to obviate this objeQion, it will be EFT to 
examine a little the grounds upon which it ſtands. How 
ſlender a reaſon foever there was at firſt for the diſtinction, yet 
it muſt be agreed to be now too late to contend, that as to 
chaſes en action, or what belongs to the realty, a felony can be 
committed of them; and the reaſon given in 1 Hawk. is, that 
theſe things generally ſpeaking being of no uſe to any but 
the owner, are not ſuppoſed to be fa much in danger of being 
ſtolen, and therefore need not be provided for in ſo ſtrict a 
manner, as thoſe which are of a known price and every body's 


money. So that if I ſteal a ſkin of parchment worth 1 f. it is 


felony ; but when it has 10,0001. added to its value by what 
is written upon it; it is no offenſe to take it away. 


The uſe to be made of this obſervation is, that ſo far as 


the law is ſettled, it is not to be altered e but if it does not 


exempt this particular caſe, there is no reaſon to exclude it. 


Now what are exempted ? 1. Chattels real. Is this one ? 
No. 2. Chyſes en action, which this is not. 3. Charters con- 
cerning the inheritance. In thoſe the heir has a property, 
ind they go to him, and he may bring detinue for them. But 


theſe records he has no right to the cuſtody of, nor will ſuch 
an action lie for them. 


The caſe from whence all the law books have received the 
notion upon which the defenſe is founded, is 10 E. 4. 14. by 
Which caſe it is determined, that felony cannot be of charters 
which concern the realty, which ſays the book cannot be valued. 
But that reaſon does. not hold here. It is well known that 
tajlors, drum-makers, Sc. do buy. theſe things: and beſides, 
the Jury have expreſly found them to be of value. Would 

ng an heir-loom not be felony? Certainly it would, and 
[et that ſavours of the fealty. | 


de next part of the objection is, that theſe were records, 
this not being laid as a caſe upon the ſtatute 8 H. 6. 0 2 
4D 3 cannot 
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eannot be now maintained as a felony at common law. It muft 


be agreed, this is not a caſe within that ſtatute, as wanting 


one circumſtance thereby required, viz. whereby any judg- 


ment ſhall be reverſed. But then another uſe is made of this 


ſtatute, to ſhew that ſtealing records was no felony at com- 
mon law, elſe, ſay they, what need was there of the ſtatute? 


Now it is apprehended, no ſuch inference can be well drawn 


from thence. The words are, That if any record, &c, ſhall 
c be willingly ſtolen, taken away, withdrawn, or avoided, by 
* any clerk or other perſon, who ſhall be duly convicted by in- 
«« queſt of clerks of the court, they ſhall be adjudged felons.” 
From whence and my lord Cate's comment upon it, 3 Inf. 71. 
it appears, there was a plain uſe for this ſtatute ; for where 
clerks were intruſted with the cuſtody, they had thereby ſuch 
a poſſeſſion, that they could not commit felony by imbezling 


them; and it was therefore neceſlary to provide for this by a 


oſitive law, as alſo to introduce a new method of trial. And 
it is obſervable, that my lord Hale, 1 H. P. C. 646. treating 
of this ſtatute, after dividing his argument into how the law ſtood 
-before the act, and how after, ſays nothing of the act of fteal- 
ing by a mere ſtranger ; but begins with ſaying, that at com- 
mon law the undue raſure or imbezling a record was a great 


| offenſe, for which even a Judge was puniſhable by fine and 


impriſonment, as in Judge Hengham's caſe in the time of 
Edward the firſt. Wherefore it was prayed on behalf of the 
crown that the priſoner might be adjudged guilty of petit larceny. 


E contra it was argued for the prifoner, that this is one of 
the exempted caſes. It was admitted, that this was neither a 
chattel real nor a choſe in action. But it was contended to be 
a thing that concerned the realty, as it related to the boun- 
daries of manors and the height of water, which are points in 
which the very inheritance is affected. That theſe were of that 
nature which are called nullius in bonis, things whereto every 
man has a right to reſort and to uſe them. And admitting 
they are in the cuſtody of the crown, (and they can be but in 
one cuſtody) it will not follow, that they are the property of 
the crown. There are two farts of right, jus proprietatis, 
jus poſſſſonis. „ . 


That this is the firſt attempt of the kind, which according to 
Co, Lit. $1, a. is a ſtrong argument againſt it; and the case 
10 £.4. was the opinion of all the Judges in the Excheque! 
Chamber. That the 8 H. 6. c. 12, was always canſidered 25 


intirely a new law: whereſore judgment was prayed for ts 
priſoner. | 1 


The court did not meddle with the queſtion, whether this 
was properly ſaid to be the goods of the King, nor with the 


queſtion upon the 8 H. G. c. 12. or as to ſtealing records 2 


2 common 
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common law but ſaid, the point of theſe writings eoncerning 


* 
* > 
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the realty, was ſuffieient to found their judgment upon. They Dalt. 173. 


faid there was a ſtrong inclination in the Judges to make lodgers 
guilty of felony; but it was not done but by act of Parliament. 
And if there is any inconveniende in the preſent judgment, it 
may be rectified that wax. ine K dn e hy 
* 5 4 1 1 28 2 3 N | 
They all therefore declared their opinions that the priſo 
was not guilty. 2 — . | y fy 
Then the Chief Juſtice ſtarted a queſtion, whether as this was 
undoubtedly a great miſdemeanor, they could not give judg- 
ment as for a treſpaſs; and deſired that might be ed 
and the priſoner brought up again at another day. And then 
Mr. Attorney and Solicitor cited 2 Hawk. 440. that if on a 
general indictment for felony a ſpecial verdict is found, and the 
crime be adjudged but a treſpaſs ; judgment may be given upon 
it, as for a treſpaſs only. And Cro. Jac. 497. where on indict- 
ment for felony in ſtealing 18 d. the jury found, the defendant 
couzened the proſecutor out of the money; held no felony, but 
ſet fix times on the pillory, as for a miſdemeanor. They alſo 
cited 1 And. 351. -Kelyng 29. Dalt. 331 v2 A1S3457 0 


E contra it was inſiſted, that by this means a defendant is de- 
prived of many advantages; if he was indicted properly, he 
might have counſel, a copy of his indictment, and a ſpecial 


jury: and it was obſerved that in the great cafe 10 Ed. 4. the 
Judge diſmiſſed the priſoner. Beſides now felonice is ſtruck out, 


where is there any breach of the peace, for the verdict doth 
not find the taking was vi et armis. 180 Sz 


Et per curiam, The priſoner muſt. be diſcharged; in the cafes 


cited pra Rege, the Judges appear to be tranſported with zeal 
too far. The priſoner was diſcharged. | 


Folkes verſus Docminique. bh 


ered, 


HE plaintiff declares on bond in the detinet againſt» the Th J errut - 


defendant as adminiſtrator durante minori aetate with 'the t may take 


; <8 a bond for à dug 
will annexed; and upon oyer the condition appears to be, for aiminiftration 


exhibiting an inventory and duly adminiſtring by paying debts where it is cum 
and legacies, the perſormance of all which the defendant avers: 3 


the plaintiff replies, that he had not paid a legacy of 1, 300 7. 
though he had more than ſufficient to pay all the debts, to wit, 
$500/. And on demurrer it was objected, that this was a void 


nd, not warranted by 21 Hen. 8. c. 5. or at common law, . 


by requiring an adminiſtrator to pay legacies or diſtribute ac- 
| 4D 4 cording 


NN. 
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Bail. 


1 1 * an action by an attorney, the following words ſpoken of an 


torney. 
Poſt, 1 169. 


Trinity Term 13 Geo. 3. 


cording to the eccleſiaſtical deciſion ; and ſhould be taken do be 
obtained by coercion. - 1 Vent. 166. Raym. 227. | 


E contra it was argued, that this not being on an inteſtacy, 
was not according to the ſtatute it is true; is to be ſup- 


ported as a reaſqnable bond taken by the courſe of the eccle- 
ſiaſtical court. Hob. 250. Co. Ent. 128. And though for. 
merly it was diſputed, yet it is now ſettled, that they may com- 
pel diſtribution, As. 864. 2 Show. 396, 2 | Lev, 163. 
2 Fon. go. 1 Saund. 162. That here the breach is aſſigned 
in non-payment of legacies, of which they have undoubted 
juriſdiction : and if it be good in any part (being a bond at com- 
man law) it is enqugh. Co. 83- And it differs from the 
caſe where part of the condition 1s againſt a ſtatute, for there 


it is void in toto. 


Et per curiam, Theſe adminiſtrations are not within 21 Hen, 
9. and therefore we deny a mandamus. We muſt therefore 
conſider it as a bond at common law; and then it is ſufficient, 


if it be good in that part on which the breach is afligned ; as- 


we think this is, and we cannot take it to be a bond by eoercion. 
Therefore the plaintiff muſt have judgment. of | 


Dominus Rex verſus Greenwood. 


E came up on a habeas corpus charged with a commitment 
for a robbery on the highway. And the proſecutor at- 
tending, inſiſted he was the man. And though eight affidavits 
of credible perſons, proving him to be at another place at the 
time the robbery was ſworn to, were read; yet the court re- 
fuſed et him th bail, but ordered him to remain till the 


Hardwick verſus Chandler, 


attorney in his buſineſs were upon motion in arreſt of judgs 
ment held actionable. * Mr. Hardtwict is a rogue, for m_—_ 
« your money, and has done nothing for it; he has not entere: 
an appearance for you; he is no attorney at law; he don't 

. gare to appear before a judge. What ſignifies going to dim? 
He is oply an attorney's glerk and a rogue, he is no attorney ' 
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Klit verſus Smith. 


T was held, that if there be fifteen days between. the tote of Profice on ſi 
the firſt and the return of the ſecond ſeire ſacias agai bail, {ace = 


it is ſufficient ; without any regard to the number of days be- bail. 
tween the tele and return of each ; and that a capias ad fatisfa- 
ciendum may be taken out againſt bail, without any filers facias ot 
return of nulla bong, | by 


A Mandamus was granted directed to the defendant as maſter To neg. 
A of Peter-houſe college in the univerſity of Cambridge, to 100 arm — 
admit Thomas Rogers to a fellowſhip of that college, upon an the court will 


affidavit of his election. A motion was made to ſuperſede this expect the re- 


writ, upon affidayits of there being a viſitor, viz. the biſhop of 8 — * 


Eh. But the court put the maſter to make a return, and re- perſede the writ, 
fuſed to determine the point on affidavits, where the other party 


had no opportunity to right himſelf by an action. 


Between the Pariſhes of King's Norton and Cambden in 
- Glouceſterſhire, 


M7 RY Calcut a pauper was removed by two juſtices from Poor. a 
King's Norton to Gambden, - On appeal the ſeflions reverſed 35%. Ca 201+ 
the order, ſtating that the pauper was hired for a year to Ellis of 152. pl. 
Cambden, to ſpin yarn at 184. per ſtone, and that ſhe was to | 
provide herſel with vieuals and lodging. That ſhe ſpun the 

whole year, and boarded and lodged at her maſter's, allowing 

25, per week for the ſame: but upon her examination ſhe 

ſaid, that by her contract ſhe thought herſelf at liberty to play 

or be abſent from her work as long as ſhe pleaſed, only that ſhe 

was nat at liberty to work for any other maſter. 


Et per curiam, The ſeſſions have done wrong in adjudgin 
this no ſettlement in Cambden, for in fact here is a hiring = 
ſervice for a year to the maſter there : and what her apprehen- 
hon was, or whether ſhe was paid by the year or by the quanti- 

of her work, was immaterial. And therefore-the order of 
ns was quaſhed, and the order of the two juſtices con- 


Chapman 


Eg, Chapman verſus Houſe, Slater and Goodacre. In Middleſex, 
Where ther? TN treſpaſs for taking goods and falſe impriſonment, "Ha, 


were ſeveral. , 


deſendants J one of the defendants, let judgment go by default; Slater, 
ee another defendant, demurred; and Goadacre pleaded Not guilty. 
'* - Tt came on to aſſeſs damages as to Hoyſe, to aſſeſs contingent 


damages as to Slater, and for trial as to Goodacre, who was ac- 
quitted : but then the queſtion came between the other two, 
| whether the jury could ſever the damages. And Lane v. Sante- 
Carth. 19. Hoe (ante, 79.) and Lowfield v. Bancroft, (ante, 910.) were cited. 
: The Chief Juſtice was of opinion, that as they had not pleaded 
_ _ Jointly, the damages might be ſevered. So the jury gave 15. 

: as to Houſe, and 100 J. as to Slater. N 
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| 14 Georgii 2 Regis. In B. R. 


Sir William Lee, Kut. Chief Juſtice. 

Sir Francis Page, Kut. 

Sir Edmund Probyn, Kat. Juſtices. 

Sir William Chapple, Kut. . 
Sir Dudley Ryder, Kut. Attorney General. 

Sir John Strange, Kut. Solicitor General. 
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Harvey ver/us Harvey, In Middleſex. 


N trover by the executor againſt the heir, the Chief Juſtice Executor and 
] held, that hangings, tapeſtry, and iron backs to chimnies, 9 | 

belonged to the executor; who [recovered accordingly j,ngings, Ge- 
againſt the heir. ' See 2 Burn's Te- 
cleſ. Law, 648. 


Ratcliffe, un', &c. verſus Beſley. 


1 was held by the court, that if the plaintiff and defendant An attorney 
are both ® attornies, the defendant muſt be ſued by bill; mu? befurd by 
and that the plaintiff cannot take out an attachment, and hold plaintiff be alfa 
the defendant to bail, as he does in the caſe of a common per- an attorney. 
ſon. This caſe therefore is an exception out of the general 


rule, that privilege takes away privilege, 


1 . ——„ 


8 as 


—— 


* This muſt h nderſtood of the ſame court ; for if an attorney of the King's 

b ſues an attorney of the C. P. and contrarywiſe, he may ſue out an attachment 

of privilege, and hold him to bail; he may do it if he is only in dorſee of a promiſory 
note, provided it be indorſed without fraud. See Barnes's notes of the Praftice 

of the Common Pleas, p. 44+ where this diſtinction is held to be the ſettled prac- 

lice, See Handy one, c. v. Grofu:ner, one, &0, Barna, 424+ 1 Black. Rep. 
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: — the manor, and that he was in poſſeflion thereof. But the 


manoris no evi- fame witneſs proving, that the defendants had had poſſeſſion of 
dence. 


Til. at Ni. Pfl. held this no evidence to avoid the ſtatute of limitations, there 
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: © tn Cullen et al verſus Johnſon et al, 
N ejectment for mines the plaintiff proved himſelf lord of 


the mines above twenty years; the court upon a trial at bar 


being no entry within twenty * upon the mines, which are 
ys inf effion, and may be different inheritances: and 
therefore directed the jury to find for the defendants. 


Ton verſu Fowen. 


1 TE notice was to execute a writ of inquiry hy ten o'clock: 


Food pe defence made, les i it aſide 


— 
8 en 000 was upon # pro- 
where then is miſory note for 5000 J. which the defendant inſiſted was 
both ade. forged) — — that the weight of the evidence was with the 
; For tiff, and he thought the jury would find for the plaintiff; 
they found for the defendant. | 


Et per curiam, As there was evidence on the 93 
ſendant, the jury are the proper judges which ſcale 
rates, It cannot be ſaid to be a verdict againſt evidence, and 
Won Rt The next day between 


Smith et Huggins et al', 


T ws rule was laid down, and a new e 
though there was but a weak evidence for the plaintiff, 


N RI ene 
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Dominus Rex verſus The Inhabitants of Weldeck in Not 


poor. elbeck is extraparochial, ?\<* 1e not a 
& and is not, nor ever was, reputed to be a village or town- CO EO 
« ſhip; and therefore they cannot appoint any perſons to be 1 e Cal. 198-4 


« overſeers. 


And upon argument this was held to be a good return. For 
though it does not anſwer the ſuppoſal of the writ, as to thore 
being ſeveral ſubſtantial houſholders and farmers; yet it an- 
ſwers the point in 13 & 14 Car. 2. c. 12. by ſaying it is no Ante, 513, 1071. 
townſhip or village, or reputed as ſuch : and it is to ſuch-places 
only that we can ſend a writ. x 


The Caſe of Jonathan'Evingdon, an attorney. 


TE being ſutninoned to appear upon = muſter of the mi- 1 
H litia in London, applied to the 2 — 
to be directed to the commiſſioners of lieutenancy : Which ch min. 
being oppoſed, as not being a perſonal ſervice, but hat might See Heaton's 
be executed by deputy, it was argued largely at the bar. And af in Barnes, | 
the court having taken time to conſider of it, this 'term-yave — 2571— 
their opinion: that this writ ought to go; for though by the 
13 & 14 Gar, 2. c. 3. this in reſpect of counties at large may 
3 in proportion to e eee 
ants ; yet the 27th ſection 'excepting Londen, referring to 
the then — of array; we think it was then — 
ed as a perſonal ſerviee; and there can be no doubt 
ene 5 attorney, who has a ſuperior ſervice, 
exem w. * nd though he y have a depu „ that 
determined to make no 3 Aar. N Ven. 16, 
R 
| . Of Br. 164, 174. In fm. Smith's ca 
y Holt, and — . — i Look time. 
The Chief Juſtice alſo declared, that on the like motion in 


GB, for an attorney of that court, they were alſo of the ſame 
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21 H. 6. 19. 


a 
| en verſus Cummins. f | 
1 EBT upon an arbitration VI whereby the ae 
— is and defendant ſubmitted all matters in difference between 
n a gene- m 


or either of them. The arbitrators awarded 301. J. to the 
— in full of all demands, either in her own right or as 
executrix to her huſband. And on demurrer it was inſiſted, 


that the arbitrators had exceeded their authority. And Carth, 


118. was cited, and the caſe put of a grant of omnia bona et 


catalla ſua, * does not paſs goods en autre Aroit. 


But the court held, that the ſubmiſſion was general . 
For the demand as executrix was a matter depending between 


them. And 1 1 Abr. Leer 1 > 3: „ 65. are ſtrong 


to this „ there is 4 


averment, that both 222 of 1 J were Fy uy Tate 


Publiſhing a 
falſe affidavit 
knowingly is an 
offenſe at cum- 
mon law- 

2 Seſſ. Caf. 366. 


court held it was not Wy And the plaintiff h 
ment. f 


Dominus Rex verſus Obrian, 


Ndictment ſetting forth, that defendant intending to defraud 
the King, and unjuſtly to procure a payment to be made 

as to the widow of an officer, did knowingly publiſh a certain 
falſe and counterfeit affidavit, purporting to have been ſworn 
by one Elizabeth. Roe, before Thomas Engier, Eſq; a juſtice of 
the peace, by. which means he received 51. 6s. 8d. of the 
paymaſter of the King's bounty. And this was laid wait 


ſenſe at common law, 


After n for the King, it was moved in with of 1 
ment, that this not being laid to be forged by the defendant, 
was not an offenſe at common law, but he ought to have been 


indicted on 33 H. 8. c. 1. as for a falſe token. Sed per cu- 


riam, Since Ward's caſe this can never be doubted. And it 
has always been held, that the ſtatute did not create a new 
offenſe, but only added a further puniſhment where the indict- 


ment is contro formam ſlatuti. The 5 Eliz. c. 14. reciting the 


forgeries' at common law, has the word writings, in — 
diſtinction to deeds: and it is in the election of the party, iu 
the caſe of forging deeds, to lay the indictment either at com- 


mon law, or e the ſtatute. 1 pro Rage.” 
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O * a mandamus © to fax the plaintiff into che office of Where 9 
« mayor of Vinchelſea, it appeared by a ſpecial verdict, de finding i 
that the mayor muſt be *choſen out of the jurats; and that not . 
the plaintiff, r May 1739, was choſen a jurat, and ſworn in, 


ww 


” * 
* 


and continued fo till 7 April 1740, when he Was 


mayor; that he had received the ſacrament within a year be- , 
fore his election to be mayor, but not within a year before he | 
was choſen a jurat.. And, the, queſtion was, Whether the ſta- 1 
tute 5 Geo. 1. c. 6. & 3. could operate ſo as to give him the 3 0. e. 6. G3. 
benefit of the non proſecution in ſix months, with regard to — $ Bur. Rep. | 
the previous qualification. And the court held it did; elſe, he n 
would be under ſome degree of difability or incapacity, when 


the act ſays none ſhall be incurred. 


But then a doubt was made, whether, as the verdict was 
ſilent as to any proſecution, it was ſufficient for the court to 
E upon; and whether it ſhould not have been 
found negatively, “ there was none.” But the court held it 
well enough. F. or the plaintiff had nothing more to do than 
to find his election: what is to avoid it, ſhould come from 
the other fide. And that as it is not found, there was a pro- 
ſecution, (which it lay upon the defendant to ſhew;) they 
could not be warranted in ſaying the plaintiff's election was 
done away. And therefore they gave judgment for the plaintiff. 


tis. 4 45 . : - Shih 1 {24.34 
il " 0 Dient verſus Coates. . 
ROHIBITION to a ſuit in the eccleſiaſtical cqurt Cuſtom uncer- 
for a church rate, ſuggeſting a cuſtom in the pariſh of n. 
ITthallerton, that whenever twenty-four ' pariſhioners, or the 
major part of them, meet and appoint how much ſhall be 
raiſed throughout the whole pariſh, à certain proportion 
thereof has been uſed to be raiſed by the hamlet of Romanly by 
their ſeparate churchwarden, and paid over to the reſt. 
Upon iſſue joined, this cuſtom is found. But then it was 
moved in arreſt of judgment, that this is both incertain and 
uareaſo; ble, both as to the perſens who make it, and the ſum 
to be alle led on Romanby. And Fitz. Bar. 277. 1 Roll. Ar. 
565. pl. 4. Bro. Ci:flam 12. Davis 33. 1 Keb. 612. 2 Roll. 
OY. 264. D. 1. 265. fl. 2. Salt. 657. Latch 217. were 


cited. 


Et 


— 


Pet 7 . at 3 
private meeting of a ic pariſhioners, and the words a certain 

£2 proportion fix ele, vf non ob- 

5 Jens rei p ik 


b ba 0 b 


ebe for e taking 'upen bin d offce & 
2 poor, upon a regular appointment; and 
that as he was to take no oath, and the, 
FEARS . inflicted pecuniary penalties for negle& of 
din tobe recovered in» ſummary way, he could not be i 
curiam, Thoſe penalties are for neglect of duty 
9 officer, whereas chis inditment ſays he has ob. 
ſtinately refuſed to take the office upon him: the dif 
an act of Parliament is indiQable _ 
e . ; 


Vernon et al verſus Ice,. 


— plaintiffs bring covenant on articles of partnerſhip: 
the indenture and on oyer it appeared, there were two others named in 
Dar bear} the deed, which acids acts bf je hos th. a HM form, þ 
eee he grin have fet their hands and 
werment. 'Thereupon the defendant demurs, and on argument ji 
5 that the yer is part of the declaration; and it is as bad as if 
the plaintiff C with two others; 
and it could not be ſplit into ſeveral actions. Curtb. 301. 
Lutw. 680. 5 Co. 18. Law. 1544- — 1H. 3% 
2 Lev. 74- 2 Roll. Ar. 22. Et the other two 
bid mor foul the deed, the is have helped it by 
averment: but here on the ojer* we muſt take it, they did 
deal, Beſides, as they are named in the covenant as coe. 
nantees, they might join in the action, though they did not 
ſeal: this the defendant may take advantage of on oyer and 
demurrer. F And therefore judgment aul be is 

the defendant. 
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 Dominys Rex: verſa Iakahitantcs da. Ban. 
PON a ſpecial order it was ſtated, that the payper was 12 Ann. e. 18, 
bound to a certificate-man in Tenterden, an - liv= — — | 
ing with him there two. was: by him aſſigned over to a tice being af- 
pariſhioner of Lidd, with whom he inhabited and ſerved for figned to a 


the remainder of the ſeven years. And the queſtion aroſe on 2 


r 12 Ann. /t. 1. c. 18. which ſays, the apprentice. of a certificate- 2 Seff. Caf. 20g. 
man ſhall gain no ſettlement; Whether the aſſignment could B. 749: | * 
* give him one. And the court were all of opinion, he had 254 


gained a ſettlement. in Lid: for the act had not made the 5 "Oy 
binding void, but has only taken away one of the conſequences 
of ſuch binding for the ſake of the certificated pariſh, _ It never 
intended to meddle with the caſe of 4 legal pariſhioner's ap- 
prentice z and when once there is an aſſignment to ſuch an 
one, it is the ſame as if it had been an original binding: the 
true conſtruction of the ſtatute is, that in reſpec? to the certs 

pariſþ ſuch binding and inhabitation ſhall give no ſettlement, 
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e 20 eee e eee n e en e 
. Sir, William Lee, Nut. Chief Julie. 
d Frabels Page, Kar.” 
Sir William Chapple, Kur. oF 
Martin Wright, E:, 3 


an en 377% JB rite hi fend? Los Y hid is 18 | 
Sir Dudley Ryder, Kut. Attorney General. 
Sir John Strange, Kut. Solicitor General. 

. . | — J 


5 Walker verſus Kearney, * 


Afiidavit of one Rule for an attachment niſi being granted on the affi- 
ee | davit of the defendant ; the party complained of ſhew- 
1 ed for cauſe, that the defendant had been convicted 
a complaint. of forgery and ſtood in the pillory, and produced the record 
| and an affidavit of the identity of the perſon. Et per curiam, 

| The rule muſt be diſcharged, for we cannot ſuffer this affi- 
* See this caſe in davit to be read. Salt. 461. 5 Mod. 74. Hawk. 461. Aich. 
Barnes 4t0. 79. 12 Geo. 2. in C. B. Niccols v. Delahunt, the affidavit to hold 
to bail, being made by one convicted of FORGERY, was re- 

fuſed to be read. Indeed in Charleſtworth's caſe, who had been 

convicted of forgery, his affidavit was read ; but that was to 

defend himſelf againſt a complaint, where the proſecutor had 

in a manner appealed to his affidavit :_ but even there it was 

ſaid, that to ſupport a complaint it ſhould not be read. If he 

cannot be a witneſs in a civil ſuit where a third perſon is in- 

tereſted in his evidence, a fortiori he ſhall not be received here. 
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Hilary Term 14 Geo. 2. 1149 


Dominus Rex verſus Dr. Franchard, 


4. ere 4% r Ye ops TN OP Agr ae 1 ne EP ee I es oe 


E was choſen conſtable of Milborne Port at the leet, Conftable may 
H which immediately adjourned, and he was afterwards de ſworn in be. 
worn in before a ſingle juſtice of the peace; and upon a motion rams, neg « 
for an information as not being 2 court held it a 


good ſwearing. Salk. 175. Sir T. Jones 212. 2 H. H. 
P. C. 88. | 


$ 


$4 } * * © 1 


| Bevis verſus Lindſell. 
N aſump/it upon a promiſſory note, there was judgment by After judgment 


default, and on executing a writ of inquiry, the plaintiff geen a pro- 
did not produce the ſubſcribing witneſs, but offered other evi- out in he a... 
dence of its being the defendant's hand. And the court held, claration need 


this was ſufficient, for the note being ſet out in the declaration d be proved. 


is admitted, and the only uſe of producing it is to ſee whether 748. 
any money is indorſed to be paid upon it. *'- butſee2 Barnes 


192. and Sel. 


Caf. Evid, 25. Barnes 233, 234- 3 Will, 133. Bal. NI. Pri. 263. Bach. Thea, Evid. $0, 
Sinith verſus Crabb. 

"FRY declarations on the ſame demife were delivered for Court wit aan 
ten houſes in Steyning in Suſſex in the occupation of ten conſolidate de- 

perſons. And the court being applied to, to have them all put rations is. 

into one iſſue, ſuggeſting that the title was the ſame in all; Barnes 121. 

they however refuſed to do it, for they ſaid the leſſor might contra, Rep, 

have ſued them at ten different times, and it would be obliging 8 Pri, 


him to go on againſt all, when perhaps he might be ready n 
ſome of them 590 _— = 4 | | TR 


PON ſhewing cauſe againſt 2 prohibition, the court Pradtice in pro- 
made the rule abſolute, with a direction that the plain» hibitien. 

it ſhould declare in . prohibition : he tendered a. declara» 

ton, but the defendant refuſed it, and applied to ſtay proceed» 

ings as being willing to ſubmit. The other inſiſted he had a 

nght to go on, and ſo get at the colts of the motion, which be 

could not otherwiſe have. Bur the court ſtayed the proceedings 

vithout coſts ; ſaying the direction to declare was in favour of 

de defendant, who might waive it. 


4E2 Eaſter 
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: Chapman verſus Pointon. | 
e & Witneſs was ferved with 2 Julpoena at Chyfter, to ate 
— — at the ſittings at Guildhall, and two guineas were ten- 
| Expences were dered by the perſon who ſerved it, and being objected 


tepdered kim. to as too little, he declared he would give no more. 


The witneſs not coming up, an attachment was moved for; 

and on ſhewing cauſe diſcharged : the court ſaying it was too 

, x ' little, and that the witneſs is not obliged to traſt to'the court's 
allowing him more when he comes to the book, for perhaps tht 
een and then it ere ſor bim 

to get home again: that this way of p as for a con- 

- tempt was new, and practiſed only in this court; the Common 

- Aute,$20,1054. Pleas not doing it to this day, 1 leaving the party to bis 
remedy on 5 Eliz. c. 9. and e they would not enter into 


any nice calculations of the ce, but confined their inquit) 
to the queſtion, whether the non-attendance. was through ob- 
1 5. or not. 

0 | 
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A "04  Beardefley verſus Baldwin. 946 i4e y 
* 


N 7 4508 
Promiſſory note to pay money within ſo many days after What a nego, 
X the defendant: ſhould marry, was (on conſideration) held Au, 9s. 
not to be a negotiable note within the ſtatute. od = 


. 


Wilder verſus Handy. 


N treſpaſs for killing a dog: after verdict for the plaintiff, Amendment. 
it was moved in arreſt of judgment, that the declaration 
run by recital,, < Whereas, &c.”” But a bill being filed right 
(the time of filing which the court refuſed to enquire into] and 
on citing à caſe, of Smith v. Fuller, in C. B. Mich. 8 V. 3, 
and Cumb, 4. the court ordered it to be amended : though they 
were ſenſible that for want of applying to amend, many judg» - 
ments had been arreſted. "as! bh 
1 Qt | 
Neal, on the demiſe of the Duke of Athol, verſus Wilding et al', 


JN a trial at har, where the Duke was to make out his What evidence 
pedigree as heir of the Derby family, he offered (amongſt 9 
other evidence) a ſpecial verdict in 1706, (to which the preſent 
defendants were no parties) to prove three of the deſcents, which 
verdict was given in a cauſe where the N in queſtion | 
were recovered on a general verdi&, and the ſpecial verdict . 
related only to other premiſſes. And Mrigbht Juſtice, was for 
receiving it, becauſe in the caſe of pedigrees many things are 
received which are not allowed in other caſes; as entries in 
family books, monumental inſcriptions, heralds books, recitals 
in deeds, c. which were introduced from the difficulty of 
proving pedigrees ſince inquiſitions p mortem were left off. 
But the reſt of the court-refuſed to let it be read, being (as they 
did) res inter alios acta, and the fame evidence, for any thing 
they knew to the contrary, might be ready to be laid before this 
Jury, that was before that, Vide Carth. 79, 181. 5 Med. 386. 
Sir T. Jenes 221. 2 Mod, 142. | 
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„Doe, on che demiſe of the Ducheſs of Hamilton, verſus Ha- 
1 therley, et al'. r 

Where proceed. q\HERE being judgment for the defendants in the 
N w_ cauſe of Te v. Fleetwood, (ante, 318.) mag eo 
w_ Nee, affirmed in B. R. and the Houſe of Lords, upon the ejectments 
the ful. being brought by the remainder- man, in the life of Lord Phil, 
| who though he had had a foreign education might conform; 
the Ducheſs now (Lord Philip being dead) brought a new 
ejectment, in which ſome of the then defendants were defend- 
ants now. And upon application to ſtay her proceedings till 
the coſts in the firſt ejectmenl were paid; the Ducheſs inſiſted, 
; | that the former was on the demiſe of the Duke and her, and the 
gy 106, rule was in the ſingular number, quod demiſſor one fo one- 
| rabilis. Sed per curiam, We are not going to order the Ducheſs 
dee Rep. and to pay“ coſts, but only preventing her from being vexatious; 
„.. . which in 4 7d. 349. is ſaid to be the foundation of theſe 
f rules. Beſides, in this caſe ſhe proceeded after the death of 
the Duke, and therefore let the rule be to ſtay proceedings in 

this cauſe, till the coſts in the other are paid, | 


James Baker's Caſe. 


Bankrupt. ILIE was taken up on an attachment for not performing an 
. T award. After which he became a bankrupt, and ob- 
tained his certificate: and now moved to be diſcharged, but 

was oppoſed, becauſe (it was ſaid) bankruptcy does not purge 

a. contempt. Sed per curiam, This was a demand for which 

.. c. 30. debt would lie, and the act ſays he ſhall not be arreſted, pre- 
13. fecuted or impleaded for any debt due before the bankruptcy, It 
would therefore be hard to keep him in cuſtody, when the duty 
is diſcharged, And therefore in this caſe he muſt be diſcharged. 


* 


Smith verſus Abbot, 
What a good HE defendant accepted a bill of exchange to pay it 
acceptance of a when goods conſigned to him, and for which the bill 


| bill of exchange. was drawn, were fold. And the plaintiff counted upon the 
cuſtom of merchants, After a verdict for the plaintiff, it 
was moved in arreſt of judgment; that this acceptance depend- 
ing upon the contingency of the ſale of the goods was not with- 
in the cuſtom of merchants, or negotiable, But the — 
- u 
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(upon conſideration) held it good. For though the plaintiff 


might have refuſed to take ſuch an acceptance, and have pro- 
teſted the bill; yet no body can ſay he might. not ſubmit. to 
it. And it will affect ade, if factors are not allawed to uſe 
this caution, when bills are drawn before they have an op- 
portunity to diſpoſe of the goods: a man who is drawn upon 
to pay at ten days fight, may accept for thirty. Molloy 304. 
though the other might. proteſt the bill. Salt. 129. Gums. 
452. | 


- Filks, verſus] Allen. 


1753 


HE defendant in Michaelmas term was ſurrendered * Superſedees : 


diſcharge of his bail; and afterwards, without giving 


any notice to the plaintiff, was removed to the Fleet. The 
plaintiff in Hilary term charged him in execution as a priſoner 
in B. R. And this term the defendant moved for a ſupenſadeas, 
that charge in the court where he was not a priſoner ſignify- 
ing nothing, and ſo two terms were elapſed. The plaintiff 
inſiſted, that he was in no default, not having notice of his 
removal; and that theſe removals do not appeat upon the 
committitur book, where the charge in execution is to be 
made, But the court granted a ſuperſedeas: for the plaintiff, 
they ſaid, ſhould have ere to ſee the priſoner; and if 
not produced, would have known where to find him, and 
bring him back by habeas corpus, to charge him. And it would 
be putting difficulties upon priſoners, to oblige them to give 
notice, * - | 


Where a city 


has juſtices with 


an excluſive 


clauſe, the juſ- | 


tices of the 
county cannot 


act in matters 


of exciſe. 
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Talbot verſus Hubble. 


HE queſtion in this caſe was, whether as the city 9 

New Sarum had an excluſive commiſfion of the peace 

the juſtices of the county of Wilts could by virtue of 
12 Car. 2 c. 23. and 15 Car. 2. c. 2, act in exciſe matteſi 
within the city. f | 


This caſe was od three times at the bar, and this term 
the Chief Juſtice delivered the reſolution of the court, 


1. That the crown might grant to any city, to have juſtices 
of their own within themſelves, and exclude the coynty juſtices 
from intermeddling in the ordinary buſineſs of a juſtice of the 
peace. Bro, Letters Patent 111. Dalton 24. 2 Inft. 71- 


2, That in ſuch caſe the act of the county juſtices would be 


void, and not tò be conſidered only as a breach of the fran- 


chiſe. 2 Inf. 557. 5 
TK | 3. That 
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3, That though the 12 Car. 2. gives the juriſdiction in exciſe 
matters to the juſtices of the peace reſiding near the place 
where the forfeiture ſhall be made, or offenſe committed; yet 
it neyer was the defign of the legiſlature to make any altera- 
tion in the reſpective juriſdictions of the juſtices, but only to 
yeſt the exciſe juriſdiction in juſtices of counties, cities, and 
my with relpe&t | 

uch places, 


* 


Bowyer verſus Bampton. 


W 


tiff as indorſee of ſeveral promiſſory notes, it a 


that the nates were given by the defendant to one John Church, 


& to their ſeveral local juriſdiQions within 


1155 


5 a eaſe ſtated at nj priuc in an action by the plain- Te is 5 
| gaming note can 
maintain no ac- 


for money by him knowingly advanced to the defendant to tion againſt the 
game with at dice; and that Church indorſed them to the _— 


plaintiff for a full and valuable conſideration ; and that the 
plaintiff was not privy to, or had any notice, that any part 
of the money for which che notes were given had been lent for 
the purpoſe of gaming. 


Upon this a queſtion aroſe (upon the ſtatute g Ann, c. 1 
part of the conſideration is money knowingly lent for gam- 
* ing, ſhall be void to all intents and purpoſes whatſoever,” ) 
whether the plaintiff could maintain this action againſt the 


defendant, And after two arguments, the court were of opi- 


nion he could not; for it is making it of ſome uſe to the lend, 
er, if he can pay his own debts with it: and it will be a means 
to evade the act, it being ſo very difficult to prove notice on 
an indorſee, And though it will be ſome inconvenience to an 
innocent man, yet that will not be a balance to thoſe on the 
other ſide, And the plaintiff is not without remedy; for, he 
may ſue Church on his indorſement, And it is but the com- 


＋ 
F 1. which ſays, {That all notes, Where the hole or any / n 


mon hazard of taking notes of infants or feme coverts, As to Salk. 344. 
what Holt ſaid in Huſſey v. Faceb, it was not the point ad- N 33G 


judged, and the Chief Juſtice ſaid, he had ſeen a * report + 
wherein notice was taken, that all the learned part of the bar 188. 


wondered at it, 


Shuttleworth verſuc Pilkington, 


A= original was taken out returnable coram Deming 
ge ubicungue tunc fuerit in Anglia, and the bail-bond was 


without the words ubicunque, &c. and in an action upon it, 


it was objected, that by the ſtatute of Hen. 6. (which was 
Peaded) the ſheriff could take no bond, but ſuch as was 


{@ 


Mod. 175. 
1 R. Raym. 


* 


inity Term 14 Geo. 2. 


to appear at the place in the writ mentioned; whereas this 
might be to compel an appearance out of England, if the King 
ſhould happen ſo to be. Sed per curiam, There are no ſet forms 
of words for theſe bonds, but if in ſubſtance they are to ap- 
pear according to the deſign; of the writ, it is ſufficient, 
12 Co. 286. 2 Vent, 3, 2 Show, 51. 2 Lev. 180. Trin. 
3 Geo. 2. Philips v. Philips, in Scaccario, upon a quo minug, 
5 bond was to appear in the office of pleas in the court of 


2756 


Exchequer at Weſtminſter ; and that was held well enough, 
ough the proceſs was to appear before the Barons: we will 
underſtand, that by appearing before the King is meant befor, 


tze King in his court, and not before the King in perſon. The 
| Slicer verſus Thompſon. 
| Amendment. | HE judgment in Jreland was, that the plaintiff ball re- 


cover. And upon error here, it was amended to 4. 
recover, on the authority of Blakey v. Birmingham, ante, 1132. 


Between the Pariſhes of Kirton and Weſton in Nottinghun- 
hamſhire. * 


. I 8 a ſpecial order of ſeſſions it was ſtated, that the 
e ee I 7 tpok a farm of 100. per annum in Kirton, which 
der. had been let at that rent for ſix years laſt paſt, but before only 
8 at 71. fer annum; and he alfo took a by-tack of 20s. year 
. Caf, in Kirton, and his family lived ten months there: that when 
x66. pl. 59. he firſt took to theſe tenements he was not of ae to ſtock 
| them; and being told by the former tenant that 100. | wr 
was too much, he anſwered, he did not regard the dearnefs, 

for as it was 10/. a year it would gain him à ſettlement, 

and put an end to a diſpute between two towns ; but defired 

the former tenant, to take no notice of this to any body. The 

ſeſſions determined this to be no ſettlement in Nirton. But 

the order being removed, was quaſhed : for the court ſaid, 

they could not hold this to be fraudulent, it not being fo 20. 

judged, and evidence of fraud is not ſufficient ; and as to the 

value, they muſt take it to be according to the rent, unleſs the 
contrary was ſtated; for as it is a removal of a man from hs 


' farm, it ſhould be ſhewn to be under value. 


Heathcotc 
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HE affidavit to hold to bail was, that the defendant 22 ©. e. 29. 
; borrowed - 20004. of the plaintiff on bottomree, which, it Fn 
„ money is now due and owing to this deponent by virtue of 10 ball. 
f the ſaid bond, as thereby may appear. I objected, that this was 
, no cath of the debt; for ſuppoſe every penny is paid, and a 


ſeparate receipt taken for it; 2 upon the face of the bond 

the whole will appear due. Et per curiam, It is not ſufficient, 

Then the plaintiff would have made a ſupplemental affidavit: Andr. 72. 

but the court refuſed to receive it, ＋ act of Parliament — hb _ 
uires a full oath previous to the iſſuing the proceſs, that gee 

Fw ne may not be harraſſed. And 2 in this caſe W 

the defendant was diſcharged upon common bail. 


A: 


Wickes verſus Strahan, _ 


HE defendant and his partner in trade had a joint com- 4 eint 
miſſion of bankruptcy. taken out againſt them, under —ͤ— 3 
which they obtained a certificate; the plaintiff was a ſeparate to his ſeparate 
creditor, and had obtained a judgment before the commiſſion 4cbts. 
or act of bankruptcy : and having now the body of the de- 


the fendant in execution, the court was moved to diſcharge him, 

ich upon the authority of Howard v. Poole, (ante, 995˙) where it 

nly was held, that a ſeparate creditor might come in under a joint 

eat tommiſſion: and alſo on Ar. Eg. Caſes 55. 2 Fern. 70 N 
hen 2 Will. Rep. 500. And the court diſcharged him accordingly. v 
ock ö 

ann. a 
neſs, Caſe of Aberyſtwith. 

ent, ; ; 

fired N this caſe, and alſo in the caſe of Tintagel about four years Mandamus. 
The ago, the court held, that though it was diſcloſed that there e 1993+ 
But was a fact of election, yet if upon looking into it, there Wi os 
ſaid, good reaſon to think it void, they would award a mandamus 

ad- opon the act of Parliament, to go to an election, and not 

o the wait the event of any controverſy about the former. 

s the | 

n his 


Dominus Rex verſus Pocock. 


N information was moved for againſt him on account of What words of 
words ſpoken of Mr. Kent, a juſtice of peace. And the 8 
aidavit Rated, that in a converſation about a warrant granted by what not. 
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Mr. Kent, the defendant aſked if Mr. Kent was a ſworn juſtice, 
and being anſwered to be ſure he was, elſe he would not act, 
the defendant replied, If he is a ſworn juſtice, he is a rogue 
and a forſworn rogue. | 


To this it was objected, that the words were not ſpoken # 

dim in the execution of his office, but only in relation to what 

he had formerly done: and Salt. 698. was cited. Et per 

euriam, There ought to be no information, It is not the ſame 

— _- - Inſult and contempt, as if ſpoken to him in the execution of 
| his office, which would make it a matter indictable. 


G. 2. e. 19. A N order of two juſtices was made, without ſaying it was 
— cannot A upon "I of the churchwardens overſeers, 
adding newaver- nor that one of the juſtices was of the quorum, nor that the 
Set Caf 100. Paper (who was a certificate-man) was become actual) 

142. 3% chargeable. Upon appeal to the ſeſſions, they ſet all this right, 
Bir. Settl. Caf. under 5 Geo. 2. c. 19. which impowers them to amend de- 
e, kl. 38. feos in form, and proceed to the merits. Sed per curiam, 
9 | This is going too far; they are to amend defects in form, 

| before they go into the merits ; whereas here they muſt go 

into the merits before they can introduce the amendment. 

5 It was never deſigned they ſhould inſert new facts, but only 
_ amend the informal way of ſetting out the facts which were 

ſtated. The order therefore for the amendment muſt be quaſh- 
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Goodburn verſus Marley, 


N action was brought for 15 l. won as a at a horſe Horſe races are 
race. And upon a caſe made and ar it was de- within che acta 
termined, that the action would not lie; for 16 Car. 2. 2 

c. 7. has theſe words horſe racing, and a great many other words, 2432» | 

which are not particularly mentioned in 9 Ann. c. 14. but are 

within the general words other game or games. And the court 

ſeemed to be of this opinion in Oates v. Collins, Trin. 6 Geo. 2. 

though it was was never determined. Vide 1 2 253· The 

defendant had judgment. 


Cheſter verſus Crawley. 
12 execution of a writ of 3 inquiry before fourteen jurors Fourteen jurors 
was held good: for it is but an inqueſt of office, where- on a vit of in- 
Re ary 2 Roll. Ar. 673 % bm 


Dominus 


3 —— 
r "PON an information for perjury in Aa a yo 
3 — —— girl to be of age, in order to obtain a licence; whi 


not male it was ſet out in thaec wer! appeared that licence when 
void. granted was to marry 1 Watfe ord or Aldenham in Hert- 
fordſbire, and then 4 a blank, whack was filled up by the 
parſon of Pinner, who celebrated the marriage, with the name 
of that pariſh, and as ſuch it was deſcribed i in the information. | 


Upon the trial at Guildhall before Lee C. J he held that this 
addition did not make it a void licence, for the place is nat of 
the eſſence of a licence: and the practice is to have theſe blanks, 
and fill them up afterwards. And he compared it to the caſe of 
a deed altered in à part not material my a en which Goes 
not vitiate the deed. . 4 A | | 7 1 J # 


Crookſhank verſus N 


Where the == HE e gave a dan of e on wa any 


is - ung breach became a bankrupt. And being now ſued, mor- 


©  ruptcy, the bond ed to be diſcharged on common bail. But the court compared 


dub diſcharge: it to the caſe of Tully v. Sparkes, (ante, 867.) and ordered he 


50-6 30 ſhould give ſpecial bail, 


$.P. determined in e. f. Smithonv. Jaan, Barns un. 
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Dominus Rex verſus Sir Thomas Reynell. 


HE court held, chat an information in the nature of a Qyo warronge . 
quo warrants would lie for 8 excluſive ferry lies for a fey.” 
over the Thames from Lalehom: 
rule, becauſe it only appeared he took money of pallengers, 
which is not ſetting up an excluſive right. 


Dominus Rex verſus Jones. 


PLEA in abatement was put in to an information in 3 
nature of à us warrante, and ſet aſide for want of a predates iy 
title to the affidavit annexed to it : for the practice in the - 9 


croyn-office cannot alter the 2a of Parliament. office, | 


Marſhal 


ut diſcharged the * 


* — —— 
* a 


_ * e 
eee Aale it wan moved. in arreſt. af judgments that the 


nee If declaration was with a quod cum; but the plaintiff filing a 
_ — . - right bill, the court amended the declaration by it, though for 
want of thinking of this before many judgments had been ar- 

reſted 


. 


Dominus Rex 2 Cornforth et al. 


A baftard is HE court granted an information againſt the defendants 

3 for taking away a natural daughter under 16, under the 

cute of P. & N. care of her putative father: being of opinion, it was within 
W c. 8, 
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© Between the Pariſhes & Corleigh and Stockland, 


What a purchaſe N acre in Culligh, hives A. had a leaſs or vey a | 
A mortgaged to a pauper for 151. When the m hat 
ment. ied, there was two years intereſt due, and he alſo 5 15 
Baits 1 Giga 1054. to the mortgagee by bond and ſimple contract. And it 
* e e eee eee eee 2 
ö ſhould adminiſter, and take all but the houſhold goods, which t 

- he did. And the ſeſſions having held, that his BAG to this 

_ and living on it eight years, did not gain a ſettlement 

Geo. I. c. 7. which requires a bona fide payment of 

16. The court now quaſhed the order, it being to all in 
mw of law and equity the ſame as — ba: of the 
conſideration monty. 


Stroud verſus Tilly. 
nen DER curiom, Though a plaintiff cannot rej arly move to 
— 9 P change the 2 e by moving to 
| amend, And it was done To in this caſe, by kk os 
Dorſetſhire, and inſerting Middlyſex. 


K . 


* 


Between the Pariſhes of St. Nicholas in Harwich and Wool- 
1 verſtone in Suffoln. 


HE er came into Harwich with, a certificate from A certificate. 
Moolverſtone, addreſſed to the pariſh of Harwich near nun may be ſeat 


Dover Court, and delivered it to a pariſhioner, who did not ap- 2 _ 


pear to be an officer of the pariſh. The ſeflions were of take in the 
opinion, he had not taken 101. per annum in Harwich, and was e 
therefore not ſettled there; but as there was a miſtake of the js addreſſed. 
name of the pariſh in the addreſs of the certificate, they held Bur. Seti. Caf. 
Moolverſtone eould not be obliged to receive the pauper. And * 
upon debate it was ruled they were; for it is not to be con- 

ſidered as a certificate fo _ ee pariſh, but as a general 

* acknowledgment of his being a pariſhioner of Wookver/tone, 

and is concluſive againſt them for all the world; and the de- 

livery of it to an officer is not + neceſſary. 


* 


It was only Mr. J. Wigbe, who ſaid this; and ſee The regen The In- 

182 of high I low iſhoplide, Trin. term, 1755 J. R. * , 
9 notes. . „ ” a 
+ It was only Mr. J. Chapple who ſaid this, and he was wrong ; for the act of 

89. z. c. 30. f. 1. expreſyly requires the pauper to bring and deliver the 


« certificate to the churchwardens or overſeers of of the where ſuch 
© pauper ſhall come to inhabit,” * R 


Hilary Term 1 5 Geo. 2. 4 1163 | 


* * 
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« 


Serving out the 

year with an ex- 

ecutor in an 
other pariſh is 


Bur. Settl. Cal. 


| Eaſter Term 
1 5 Georgii 2 Regis. In B. R. 
Sir William Lee, Kut. Chief Juſtice. 
Sir William „ e 4. 
Martin Wright, E/q; Fuſtices. 
Thomas Deniſon, E/q; 9 


Sir Dudley Ryder, Knut. Attorney F Ok) 
Sir John Strange, Kut. Solicitor General, 


* e 


Bogg verſus Roſe. 


of trial is required upon an old iflue, the notice mult x 


J's was ſettled (on conſideration) that when a term's notice tha 
given before the eſſoin-day, and that is a full term. 


Between the Pariſhes of Ladock and Saint Ennidore. 
A Perſon was hired for a year, and ſerved half a year, wht 


the maſter died: the executor (who lived in another p- 
riſh) aſked the ſervant if ſhe would ſerve out the year with hm 
ſhe did ſo: and now on the authority of the caſe of ſuing 
(ante, 90.) the court held it a ſettlement in the executor's Þ# 
riſh ; for the laſt ſervice is not to be conſidered as a new ages: 
ment, but a continuation of the firſt, | 


* — dds ds tl 
WY * — 2 1 — - 
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Dominus Rex verſus Sidney. 


PON removing, an indictment from the ſeſſions of oyer Coſts on re- * 
and ferminer, the defendant and his bail entered into a movals of in- 
500 J. recognizance to plead, go to trial, and appear on the 3 
return of the verdict. He did ſo, and received judgment. „ 
And upon motion to diſcharge the recognizance, it was in- **cognizance. | 
ſiſted he ſhould pay coſts : but this not being in 20 J. the ſum | 
required by the ſtatute 5 & 6 M. & MH. c. 11. the court held 
it was to be conſidered as a recognizance at common law. 
And precedents being ſearched, it was found, that colts had 
not been required. Here therefore being a performance of 
every thing the words extended to, the court diſcharged the 
recognizance. | | | 


Dominus Rex verſus The Inhabitants of Sherborne. 


Certificate-man has a ſon born in the pariſh to which The fon of 

he was certified, who when ſixteen years old hires him- 1 
ſelf as a ſervant to a button-maker in the ſame pariſh, and — by ahiring 
ſerves a year. And upon conſidering the words of 9 & 10 nd ſervice, 
V. 3. c. 11. which declare, That no perſon or perſons 3 
* who come in by certificate ſhall be adjudged to gain a Bray ruled / 
* ſettlement by any act whatſoever, except he takes 10. 28% 3 See 
ger annum, or executes an annual office.” The court held = 333. 2 
that the ſon of the certificate-man was equally within it, Cal. 182. pl. 
and that therefore the hiring and ſervice in this caſe gave — ** 


lum no ſettlement. 


Grey verſus Jefferſon. 


| N a ſcire facias againſt bail, the plaintiff made a miſtake in Scire facies 
ſetting out the recognizance, which the defendant took unt bail not 
vantage of by pleading Nul tiel record : and afterwards the _ — 

pPantiff moved to amend it, but was denied; for ſcire facias's es 
inſt bail are never amended, and the courſe is for the 

pantitt to quaſh his own writ. This may be to defeat the 

al of an opportunity to ſurrender, which he would have done, 

be could not have been ſure of ſucceeding in his plea. 


Dominus 


If one fmuggler 


has no arms he 


is not within 


the ſtatute the tomed goods. Upon trial a ſpecial verdict is found, where 
the others have 


' fider of it; who upon conference with me declined to argue it, 


* 


Fafler Term 15 Geo. 2. 


# 


Dominus Rex verſus Fletcher, 


HE defendant was indicted on the act 9 4. & 3 
8 10. for being armed and affiſting in running uncuſ- 


it appeared that they were above three in company, and 
the others had fire- arms, but the defendant had 5 a com- 
mon horſe-whip. And upon argument the court ſtrongly in- 
clined, that he was not guilty: for the act makes it a ma- 
terial circumſtance in each man's caſe, and theſe acts are to 
be taken ſtrictly. They did not however determine it upon the 
firſt argument, but gave Mr, Attorney General time to con- 


and the priſoner had judgment, and was diſcharged, 


Dominus Rex verſus Moravia, - wo 


MAN order of baſtardy ſtated, that the woman was deliverd 
A of a child baptized in the pariſh of A. and it was objedted 

at this does not import it to be born there, which 1s the 
only circumſtance to warrant the pariſh's applying for reliet. 
But the court ſaid, that by a reaſonable conſtruction it may 


be ſo underſtood, and confirmed the order, 


Trinity 


Trinity Term 1742. 


* 15 Georgii 2 Regis. In B. R. T 
ow | Pl. 66. 4 


to 

a Sir William Lee, Kut. Chief Juſtice. 

it Sir William Chapple, Kut. , 
Martin Wright, E/q; © Faſtices. 


Thomas Deniſon, E; | 
Sir Dudley Ryder, Knt. Attorney General. 
Sir John Strange, Kut. Solicitor General. 


EY ESEE 


Dominus Rex ver/us Taylor. 


HE court granted an information againſt him as for a Keeying gun- 
nuſance, on affidavits of his keeping great quantities of powder in great 
gunpowder, to the endangering the church and houſes Wen 8 

where he lived; | 


Pitts verſus Meller et ux“. 


1 trover againſt both, and judgment and execution againſt Baron and feme. 
both: the court refuſed to diſcharge her out of . 1-4 Poſt, 1237). 
ualeſs it could be thewn that there was fraud and colluſion be- 

tween the plaintiff and the huſband, to keep her there. 


Kent 


1168 e Trinity Term 15 Geo. 2. 


' Kent verſus Pocock. 
nds vd kad T HESE words ſpoken of a juſtice of peace in the exe- 
8 cution of his office, and relating thereto, were held 


actionable, viz. Mr. Kent is 4 rogue, according to the caſe of 
Afton v. Blagrave, (ante, 617.) | 


W 9 9 8 Beale verſus Moor. 

Where full N treſpaſs the defendant juſtified for a way, and the plaintiff 
3 8. p replied extra viam, and obtained a verdict and damages un- 
| der 40s. But the court allowed full coſts, becauſe this is a 

caſe where the right came in queſtion. x 
Between the Pariſhes of Road in Somerſetſhire and North 

Bradley in Wilts. 

The court will Pauper was removed from Road to North Bradley. North 
intend an order Bradley gave notice to appeal, on which Road took him 


late C:rved, f t 
cage A back, but however got their order confirmed at ſeſſions. The 


on appeal is next ſeſſions ſet both aſide as fraudulent. And now Road in- 
made az the ſiſted, that the order was good, as not being appealed from 
next lakes but at the next quarter ſeſſion. And as to the other, that it was 
Seſſ. Caf. 280. not in the power of one ſeſſion to ſet aſide the act of the other. 
= All being now before the court, they quaſhed the firſt order, as 
being properly quaſhable on appeal; and would not take no- 
tice, that it was not at the next ſeſſions after ſervice of the 
order, which being in the caſe of a recent appeal they would 
ſuppoſe to have been ſerved too late for an appeal to the next 
| ſeſſions. And as to the order of confirmation, they quaſhed 
that, as not being made on any appeal, and conſequently with. 
out juriſdiction, and at the ſame time quaſhed the latter part of 
the ſecond ſeſſions order, that reſcinded that confirmation, 2 
not being properly before them. 


Between the Pariſhes of Lydlynch and Hilton. 


Baftard of acer- "_ HE caſe of New Windſor and White WWaltham, Trin, 


tificate-perſon 5 Geo. 1. turning chiefly on the certificate's being con- 


1 cluſive to the pariſh which gave it, and certified two perſons 35 


nn. man and wife: it now came under debate again, and was de- 
241. 2 Seſſ. 0 . ter 
Cal. 249. pl. 170. Settl. Caſ. 187. pl. 66. 


40 
4 


1 
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termined, that the baſtard of a certificate-petſon, is ſettled where 
born, and is not a * chili to be ſent back within the meaning 
of the ſtatute, _ 3 | A AIRES 


Jackſon, qui tam, &c. verſus Gilling, 


N debt on the ſtatute 15 Car. 2. c. 8. for ſelling fat lambs plea of a reco- 
alive, the defendant pleaded that in the ſame term another very in another 
informed againſt him and recovered. And on demurrer it was pg 
held ill, according to 2 Lev. 141. becauſe he did not ſet out the each bill was 
days on which each bill was exhibited, that ſo the court might 82 5 
judge of the priority. e = 8 178 
IR 1682. Black. 


Rep. 437, $23» 


Davis verſus Miller et ux'. 


HES E words, You cheated the lawyer of his linen, Words not 
“and ſtood bawd to your daughter, to make it up with Aionzble. 

« him, you cheat every body, Jou cheated me of a ſheet, you Ante, 696, 1138, 

1 « cheated Mr. Saunders, and I will let him know it:“ were 

of beld not actionable, without a colloguium of the plaintiff's trade 

Ne or profeſſion. | | 


-4 


- 4 —— 
- „ 


Mm * It was agreed, that the word child meant a legitimate child only. See Bur 
a Zettl. Caſ. 190, n. | 
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- 


What is a good 


notice within 
2 G. 2. Ci 16. 
in an action 


againſt the 


hundred. 


Ti. at Ni. Pri. 


172. 


i ' % 
WE - * 5 Fa Y . 
— 5 * 1 + 
4 Jaw AY” : ; a * 1 
— 
. 
. + 


Michaelmas Term 


16 Georgii 2 Regis. In B. R. 


Sir William Lee, Kut. Chief Fuſtice. 

Sir William Chapple, Knut. | 
Martin Wright, E/q; Tuſtices. 
Thomas Deniſon, E/q; | 
Sir Dudley Ryder, Kut. Attorney General. 
Sir John Strange, Knt. Solicitor General. 


eren 


Ball verſus The Hundred of Wymerſley in Northamp- 
tonſhire, 


PON a caſe made at the aſſizes on the ſtatute of hue 

and cry, it was ſtated, that ſoon after fix in the morn- 

ing the plaintiff was robbed at two miles and a half 
diſtance from Northampton, and the highwayman cut his bridle 
and ſtirrups, threw them into a ditch, and turned his horſe 
looſe; that the plaintiff recovered them, remounted, rode 
through a village called Cotton, where he gave no notice, met 
three men on the road whom he informed of the robbery, and 
arrived at Northampton by ſeven of clock, and gave notice to 
an inn-keeper there, from whence he went to Rotherthorpe, 
three miles off, where the high-conſtable lived, and between 
eight and nine gave notice. And whether this was ſufficient 
ta maintain the action within 8 Geo. 2. c. 16. which re- 
quires that the party robbed ſhall & with as much convenient 


I ſpeed as may be after the robbery give notice to one of the 


s conſtables of the hundred, or to ſome conſtable of ſome 
tou, 


\ 


* 
2 * 
wb 
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« town, pariſh, village, hamlet, or tithing, near unto the place 
« where ſuch robbery ſhall happen,” was the queſtion. 


And the court on argument held it to be good notice, for the 
high conſtable is the propereſt perſon to go to, and it is not re- 
quired he muſt go to the next conſtable. It appears the plain- 
tif loſt no time, conſidering the circumſtances he was in; and 
Ritherthorpe is not at ſuch a diſtance, but that it may come 
within the meaning of the word zear. So the plaintiff had 
judgment, | | 


Coy verſus Hymas. 


HE plaintiff obtained judgment for 388 J. os. 1 d. In debt Variance. 
thereon he deſcribed it as a Jud ment for 388 J. only, | 
omitting the penny: the defendant pleaded Nut tiel record: and 

on iſſue joined inſiſted on the variance. The plaintiff deſired 

it might ſtand over, and at another day produced the record 

with a remittit of the penny added. The court reſented this as 

an abuſe of their indulgence, and faid they would {till confider 

it in the ſituation it was in before: or if not, yet the variance 

was not cured, for a remittit muſt be before judgment, whereas 

this is after. And Fonſidering it as reducing the firft judg- 

ment, is making an A prog on the record. The moſt it 

can amount to is, an acknowledgment of ſatisfaction of fo 

much of the money recovered. The defendant had judgment 

of deficit de record. wt 


Holloway verſus Smith. 


N treſpaſs the defendant juſtifies a diftrefs for toll, and ſets Toll is not in- 
| forth a cuſtom in Daventry to hold a fair on Sr. Auguſtin's ident to a fan. 
day and take toll; and that Queen Elizabeth, reciting all this, 
had granted them two new fairs, one on the Tueſday after: 
Eofter, and the other on St. Matthew's day, with all profits, 
commodities, emoluments, liberties, and free cuſtoms ad 10 e | 
ferias pertinen', On demurrer the juſtification was held ill, for 
ll is not incident of common right, and therefore not within 
the words of reference; and being new fairs, upon which no 
toll is granted by expreſs. words, the cuſtom cannot extend to 
them. So the plaintiff had judgment. a 
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Oates on the demiſe of Elizabeth Hatterley verſus Jackſon, | 


' What words in FT PON a caſe made at the aſſiſes, it was ſtated, that Rajh 
a will create a - Clay being ſeiſed in fee of an eſtate called Vo, Part, 
| hi as deviſed it in theſe words, “As to Hoof Park I give it to my 
| <« wife Annabella for her life, and after her death to my daugh- 
ter [Jabella Addibell and her children on her body begotten or 

„ to be begotten by William Addibell her huſband, and their 
<« heirs for ever.” That the wife is dead, and Jſabella at the 

time of making the will had one daughter Elizabeth, and after- 

Wards two ſons and one daughter, who are all dead without 

|; iſtue : that Elizabeth had iſſue the leſſor of the plaintiff: that 
2 ſurvived William Addibell and married Fackſon, by whom 
e had a ſon the preſent defendant, who entered on her 

death. | 6 


The queſtion was, what eſtate paſſed to ſabella and her chil- 

_ dren by William Aadibell: the plaintiff inſiſting, that Iſabella was 

only tenant for life, and the children of that marriage had the 

reverſion in fee: the defendant inſiſting, . that /fabella was 

Jointly ſeiſed in fee with the children, and Ving ſurvived them 
all, and left him her ſon and heir, he is intitled. 


$ And after ſeveral arguments the Chief Juſtice delivered the 
| reſolution of the court: that Jabella took as jointenant. It be- 
ing ſtated, that at the time of making the will ſhe had a child, 
which has been conſtrued to be equal to children. 2 Vern. 106. 
Co. Lit. g. is expreſs, that to 4, et liberis ſuis and their heirs, 1s 
a joint fee to all. And it is no objection, that by this means 
the ſeveral eſtates may commence at different times, G. Lt 
188. Pollexf. 373. Me. 220. | 


| 3 therefore ſurvived all the children ſhe had by Mi. 
liam Addibell, the whole fee veſted in her, and deſcended to het 
ſon the defendant. Who had judgment accordingly. 


Between the Pariſhes of Nympsfield and Woodcheſter in Glou- 
ceſterſhir E. ; ; 


— wry 105 I, a man and his wife were removed from N; 
— an 1 to WYoodchefter, and there was no appeal. They had 
and his wife is wards returned to Nympsfield, and had there three children, who 
concluſive 22 were now ſent from Nympsfield to Woodchefter together with the 


en, father. And upon appeal as to the children, it was offered i 


Bur. Settl. Cat. ge 
191. ph 67. 


$102 RO 6 1 , 
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ive in evidence, that the man had a former wife, and con- 
Maven the children born at Nympsfield were as baſtards ſet- 
tled there. The ſeſſions refuſed to let Noodcheſter go into this 
evidence, being of opinion, that Moodcheſter was concluded by 
the firſt order unappealed from, and that it made no difference 
that the children were born afterwards. | Tra 

The court upon debate confirmed both orders. For the See 3 Bur, Rep , 
marriage being eſtabliſhed by the firſt order, the ſettlement of ** ; 
the children (which is derivative) follows of courſe ; and can - 
no way be impeached, but by entering into the merits of the 
firſt order, which has been acquieſced in. And nothing is 
more eſtabliſhed, than that an order unappealed from, is con- 
cluſive. Salt. 524, 527. Carth. 516. 


Between the Pariſhes of Great Charte and Kennington, : 

W O juſtices of peace made an order of removal, which A juſtice cannot | 
1 was quaſhed at ſeſſions becauſe one of the juſtices of an 

the peace was an inhabitant of the pariſh from whence the 4. 3 
pauper was removed, Upon debate in B. R. it was inſiſted, pariſh. ; 
that 13 & 14 Car. 2. c. 12. gives the power to any two juſ- * * 
tices of the peace: and ſo has been the practioe. And the 

inſtance of corporations where there are but two juſtices of 

the peace, or but one pariſh, was inſiſted on. And beſides 


there lay an appeal. 


But the court held, that this was a judicial act, and the 
party intereſted is tacitly excepted. Lord Raymond, who lived 
in the pariſh of Abbotts er went off the Bench, when one 
of their orders came before the court. They ſaid the practice See Bur. get. 
could not overturn ſo fundamental a rule of juſtice, as that a ©** 197 u. 
party intereſted could not be a Judge, And as to the caſe of 
corporations, they ſaid, that if it appeared there were no other 
Juſtices, it might be allowed ; to prevent a failure of juſtice. 
And therefore they confirmed the order of ſeſſions. Vide the 
act 16 Geo. 2. c. 18. to remedy this. Salk. 396, 607. | 


: 


den verſus Brown. 


HE ſhip the Gothict Lyon being advertiſed to be going to Where the maſs 

| Marſeilles, goods were ſhipt on board her on behalf of the — 

b. plaintiff, and a bill of lading ſigned by the maſter, whereby he bis owners, it Is 
rtakes to go a droite route a Marſeilles, and the defendant not barratry _ 

underwrote a policy from Falmouth (where the goods were taken 2 5 

in) to Marſeilles : before the ſhip departed from the port of breach of con- 

n, another advertiſement was publiſhed for goods to Genoa, watts 


Leghorn, 
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Legborn, and Naples; and the plaintiff's agent was told, it was 
inde to 28 thoſe ports firſt, bt tad come *. 
Marſeilles ; but he inſiſted that his bargain was to go firſt or 
directly to Marſeills,, and he would not conſent to let her paſs 
by Marſeilles, or alter his inſurance. 15 | | 


The ſhip however did paſs by Marſeilles, and after delivering 
her cargo at the other ports, ſet out on. her return for Mar- 
feilles with the plaintiff's goods: but in her voyage thither was 
blown up in an engagement with a Spaniſh ſhip. And in an 
action upon the policy, the breach was aſſigned of a loſs by the 
barratry of the maſter. And the plaintiff infiſted, that any fraud 
or maleverſation of the maſter was within the meaning of the 
word barratry. Dufreſne terms it dolus qui fit in cantraftibus ; 
and ſo do all the dictionaries, as Florio's Italian Dict. verbo bar- 
rataria; Minſbeu, Furetier, &c. And that in the caſes of 
Knight v. Cambridge, and Knight v. Dodd, Paſ. 10 Ges, 1. where 
the loſs was laid to be - raudem of the maſter, the court held 
a 


it a good aſſignment reach, there being the word barratry 
in the policy. 


The defendant's counſel inſiſted, this was no mote than a 
deviation, in which caſe the inſurer is diſcharged, and the plain- 
tiff's remedy is againſt the owners or maſter. That this can- 
not be called a crime in the maſter, when he is acting all the 
while for the benefit of his owners. 25 


The Chief Juſtice in his direction to the jury told them, that 
this being againſt the expreſs agreement to go firſt to Marſeilles, 
ſeemed to be more than a common deviation; being a formed 
deſign to deceive the contractor. And compared it to the 
caſe of ſailing out of port without paying duties, whereby the 

- ſhip was ſubjected to forfeiture, and which has been held to be 
barratry. | 


The jury aid out ſome time, and upon their return aſked 
the Chief Juſtice, whether if the maſter was to have no benefit 
to himſelf by paſſing by Marſeilles, and went only to the other 
places firſt for the benefit of his' owners, that would be a'bar- 
ratry? And the Chief Juftice anſwering, No, they found for 
the defendant. 


And now a new trial being moved for, the caſe was argued; 
and all the court was of opinion, that the verdict was right. 
For the maſter has acted conſiſtent with his duty to his owners, 

-and the plaintiff's agent knew of the intended alteration, be- 
fore the goods were put on board, and might have refuſed to 
- ſhip them, or have altered the inſurance ; that ta make TT. 


as a breach of contract; and that here the breach being aſ- 


| Sir W. Jones 205. 1 Noll. r. 835. pl. 4+ 
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ratry there muſt be ſomething of a criminal nature, as well 


ſigned only on the barratry, was not ſupported by the evi- 
dence, So the defendant had judgment. 


Barker verſus Suretees, 


N a ſpecial verdi& in ejectment, the queſtion turned or rejefted ia 
0 upon theſe words in a will, (v:z.) I give the ſaid pre- N 
miſſes to my grandſon, his heirs and aſſigns, but in caſe he \, de 7004 la. 
dies before he attains the age of 21 years or marriage, and Wut. Nep. B. R. 
without iſſue, then and in ſuch caſe he deviſed the ſame to the | 
defendant, The fact was, that the grandſon attained 21, and 
died having never been married, And it was inſiſted, that 
the attaining 21 was a performance of the condition, and 
veſted the eſtate abſolutely in the grandſon, under whom the 
lefſor of the plaintiff claimed. And judgment was accordingly | 


given in the county palatine of Durham, whereof error was 
brought in Banco Regis. 


And after ſeveral arguments, the court affirmed the judg- 
ment, upon the authority of Price v. Hunt in Pollexf. 645. 
where the word or was conſtrued conjunctively. And they ſaid 
they would read this without the word or, as if it run, And 
« if he dies before 21, unmarried and without iſſue;F which 
he did not do, for one of the circumſtances failed. And all 
put together are but in the nature of one contingency: and it 
was conſiderable, that this was not a condition precedent, but 
to deſtroy an eſtate deviſed by the former words in fee. 


The caſes relied on e contra were 2 Vern, 388. CY. Car. 154. 


Eaſt-India company verſus Chitty. 


T half an hour after eleven in the morning of 18 Ja- At what time 
nuary, the defendant being indebted to the plaintiffs, paid 1 beau. 
to their caſhier a note of Cafwell and Mount, goldſmiths in gemanded, 
Lembard: ſtreet; they continued to pay all notes till the next 
day at two; and immediately after they had ſtopt payment, 
company's ſervant came with the note, he queſtion 
was, who ſhould bear the loſs? And upon examining mer- 
Chants, it was held, that the ee had made it their own, : 
not ſending it out the afternoon of the 18th, or at furtheſt 
next morning, So there was a verdict for the defendant. 


Memoran- 
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Memorandum. Having received a conſiderable addition to my 


fortune, and ſome degree of eaſe and retirement being judged 


proper for my health; I this term reſigned my offices of Solicitor 


+»? General, King's Counſel, and Recorder of the city of London, 


and left off my practice at the Houſe of Lords, Council Table, 
Delegates, and all the courts in Weſtminſter-hall, except the 
King's Bench, and there alſo at the afternoon fittings. His 
Majeſty, when at a private audience I took leave of him, ex- 
preſſed himſelf with the greateſt goodneſs towards me, and 
honoured me with his patent to take place for life next to his 


Attorney General. Anno ætatis meae 47. 
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16 Georgii 2 Regis. In B. R. 


Sir William Lee, Kut. Chief Fuſtice. 

Sir William Chapple, Kut. 

Martin Wright, Eſq Juſtices. 
Thomas Deniſon, Ei; 

Si, Dudley Ryder, Kut. Attorney General. 
Tbe Hon. William Murray, Solicitor General 
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Tomlin verſus Purlis. 


EBT was brought in an inferior court at Rocheſter Anaptifſue may 
upon a bond. The defendant pleaded dureſs of im- de joined, tho 


priſonment. To which the plaintiff replied, that he eas zess 
was at large, and at his own diſpoſal, and executed the bond tive and nega» 
of his free will; and not for fear of impriſonment : and con- 


cludes to the country. To this there was a demurrer, and 
judgment given for the plaintiff, 


It was now objected on error, that it is not ſaid, he was 
extra quamlibet priſonam, which is the ancient way of pleading : 
and that at leaſt the replication ſhould have concluded with an 
averment, 


Sed per curiam, This is ſuch an affirmative as implies a 
negative ; like the caſe of pleading in a writ of right, where 
the demandant counts, that he has more right than the tenant, 
2 the plea of the tenant is, that he hath more right than the 


demandant. The ancient rule of requiring an affirmative 


lawry. 
Wilk Rey. B. R. 
3 8. C. 
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to reverſe it. But then the queſtion was, upon what terms 
they ſhould do it, the plaintiff inſiſting on ſpecial = 
2 ; . * 


1178 
and negative has been long broke into, as in the common caſe a 
of infancy, where formerly they not only replied full age, but 11 
alſo traverſed the infancy, which is not now required. Sir 

Tho. Jones 6. It is enough, if the ſecond affirmative is ſo 
— to the firſt, that the firſt cannot in any degree be . 
true. So the judgment was affirmed. | (a 
4 . "a 
+ $9 | . det 
Harriſon verſus Grundy. to 
When awards HE court held, that on 9 & ro 2 c. 15. they could ur 
1 not receive any complaint to ſet aſide an award, till the be 
d " _ ſubmiſſion was made a rule of court: and that a conſent in act 
the ſubmiſſion bond, to make the award a rule of court, in- the 
ſtead of the ſubmiſſion, would not warrant their interpoſing. tha 
(0 | 
> ' Paterſon verſus Taſh. At Guildhall. M 

- # 

Re nat T was held by C. J. Lee, that though a factor has power 
pawn. to ſell, and thereby bind his principal, yet he cannot bind \ 
| or affect the property of the goods by pledging them as a ſe- | 
curity for his own debt, though there is the formality of 2 this 
bill of parcels and a receipt. And the jury found accord- A: 
ingly : mot! 
- in fe 
5 Mynot verſus Bridge et al'. the p 
Where the court WO declarations were delivered at the ſuit of the ſame A 
will not oblige plaintiff againſt the ſame defendants, one of them for 2 the r 
1 right of way from one part of a cloſe to one part of a toun, the 1 
and the other was for another way from another part of the de{tr, 
cloſe to another part of the town: and the court refuſed to or hi 
conſolidate them, becauſe the plaintiff may be ready as to one, if 7 
and not as to the other: and in the cafe two years ſince of deirs, 
Ante, 1149. Smith v. Crabb, for the ſame reaſon the court refuſed to con- Ord! 
' folidate ſeveral declarations in ejectment. Wy | 
: to, 
| won x 
Serecold verſus Hampſon, Bart. I tail 
| : "Pol 
Forteſc, Rep. HE defendant was outlawed in a perſonal action, with- Uters 
7 out any affidavit made of the plaintiff's demand: and WWW" tai 
bail is 8 having brought error, he his (39 ae d ſea at the BW": re 
on reverũng out · time of the outlawry, for which the court no difficulty Rus, 
— 
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and having now made a proper affidavit: and the defendant 
inſiſting to file common bail only. © 


The court upon conſidering the words of 4 & 5 WW. & A. 
. 18. I 3. waich impowers the outlaw to appear by attorney, 
(as he did here) and ſays, © It ſhall be reverſed without bail in 
« all caſes, but where ſpecial bail ſhall be ordered by the court, 
declared they were of opinion, they had a diſcretionary power 
to require it or not; and that the want of an am̃davit before, 
was no objection, becauſe that is only requiſite to warrant an 
arreſt ; and here was one in time, for the new action — muſt 
be brought. And though the 31 Elix. c. 3. & 3. is the only 8 
at that expreſsly requires bail; it is not to be inferred from Sal. 495. 
thence, that in other caſes it ought not to be inſiſted on; for 2 


0 ary” Caſes in King 
that act makes a new error, and the bail upon it is abſolutely » ; nume 
to pay the condemnation money. 549. 


Martin, on the demiſe of John Tregonwell, Eſq; verſes 


Strachan et al. 


=_— 


N ejectment for lands in the county of Dorſet, a ſpecial, Tenantin tail 
e. verdict was found, whereon the ſhort ſtate of the caſe was wit the rever- 
this: tenant in tail, of tue gift of his grandfather, & ex parte poor 
naterna, with the reverſion in fee in himſeif on the part of the ſuffers x cm- 
mother alſo, ſuffers a common recovery to the uſe of himſelf mon recoverys 
in ſee, And whether this fee on his death veſted in his heir on ln . 


8 p ge. and 't de- 
tne part of the father, or of the mother, was the queſtion. ſ-ends to his 
right heir. 
* { . . . Wit. Nep. 2 
And after two · arguments at bar, the Chief Juſtice delivered 66. 


66. 
the reſolution of the court: that by the common recovery to 


wry the uſe of himſelf in fee, the title under the ſettlement wel” 
the G{troyed, and a new fee acquired, deſcendible to the right heir 

| to 6 him that ſuffered the recovery. He ſaid, it was true, that 
one, 


. ſo ſeiſed, had made a feoffment to the uſe of his own right 
heirs, it would work no alteration, but be the fame uſe, ac- 
ling to Co. Lit. 13. 3 Lev. 406. Salk. 590. But that is 
du in the caſe of a deſcent ; whereas here the eſtate-tail he 
x, was as a purchaſer per formam doni. In the caſe of a com- 
un recovery the recoveror has a fee as the grantee of tenant 
aal, Poph. 5. and a full fee paſſes. The cafe of Simmends 
\. Cudmore, Salt. 338. was upon the operation of a fine, which 
ders widely from that of a recovery. The charges of tenant 
n tail aſtect the fee gained ( Peph. 7.) but no act or charge of 
2 remainder man ſubſiſts, which ſhews nothing of his eſtate 
Kles. 1 Co, Capel's caſe. The leſſor of the plaintiff thereſore, 


— 


* 


% 7 4 A ſe T) 

©: Th $ ate of the caſe, „ that he was tenant in tail, ex parte materna, ſezms 
* * "1 the very point and nicety of the determination of this caſe, turned upon 
yo vant! 3tahing the eſtate tail, as a purchaſer, Sec Will. 2. 
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Mandamut. 


Venue. 


The court will 
make any poſ- 


to ſupport. a 
judgment in 
ejectment. 
Wilſ. Rep. 


claiming only as heir on the part of the mother, there was 
judgment for the defendants. WR 5 | 


them. And upon conſidering the caſes of Tintagel and . 


A Declaration upon a policy was laid in Lancaſhire, and d- 


Briſtol, where there are no Lent aflizes ; and they could not ordet 


F RROR of a judgment in ejectment for lands in rea 
— 


ſible intendment 


MK Ko fo Bo Go 


| Hilary Term 16 Geo. 2. 


Afirmed in the Houſe of Lards, by the unanimous opinion l 
of all the other Judges. | 


The Caſe of the Corporation of Scarborough. | 


Mandamus was moved for on 11 Geo. 1. c. 4.2. to go to p! 

the election of bailiffs, coroners, chamberlains, ws 2 the in 

other arſtiual officers of the corporation ; there not having been to 
m 


any good officers fince the year 17 36s and thoſe that have been 
in fact choſen, ſeveral of them had judgments of outer again 


with, (ante, 1004s 1157.) court granted a mandamus : here be- 
ing no reaſonable expectation of juſtifying the rights of the 
3 poſſeſſors, and the act being made to prevent the con- 
uſion in corporations that muſt enſue. And they ſaid it 


ſhould go not only for the head officer, but alſo for the other anc 

| who were neceſiary conſtituent of the corporation, and to 
equally within the reaſon of the ſtatute. 105 

| an 


Howarth verſus Willett. 


livered here 8 February, I moved on an aflidavit that it ws 
Ggned at Briſtol, and that the common affidavit to change tie 
venue Was ſent for, that we might have time. And the coutt 
inclined to have relieved us, if it had not appeared to ariſe 


it to an adjacent county, without conſent of both ſides, thoup 
the defendant offered his conſent to avoid delay. 


Morres, Baronet, verſus Barry. 


where there are two demiſes laid of the ſame premiſes 
the ſame term both as to commencement and duration; 
the judgment is, that the plaintiff recover his terms (in d 
plural number) in the premiſſes. 


. 9 
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It was objected, that both leſſors could not have a title to de- 

miſe the whole; and therefore there was an inconſiſtency in the 
judgment, and non conſtat which of the leſſors rights is eflablün N 
ed. f W : 1 * 


Sed per curiam, As this is after a verdict, a bare poſſibility of 
title conſiſtent with the judgment will be ſufficient. The two 
leſſors might be jointenants, and yet refuſe to join in a leaſe ; 
and having an intereſt in every part of the land, it was not im- Ante, gos. 
proper for each to demiſe the whole. The judgment does not 


g intitle the plaintiff to hold one moment longer, than he ought 4 
en to do if it had been term in the ſingular number. So the judg- ; 

en ment was afhrmed, WOES 

nſt 0 

4 Herbert verſus Griffiths. 

: O debt on bond for performance of covenants, the de- Plea waived 

| it fendant pleaded Nil debet, to which there was a demurrer after a joinder 

** and joinder in demurrer. And upon the defendant's conſenting demurrer. 


. to put the plaintiff into as good a condition as if he had pleaded 
right at firſt, the court permitted him to waive his firſt plea, 
and plead performance of covenants. | 


Dominus Rex verſus Thomas Sergiſon, Eſquire. 


N information was moved for againſthim for not condemn- y,6mation, 
ing a horſe taken out of a teem under the ſtatute 5 Geo.1. Andr. 18. S. P. 
© 12. which requires proof to be made before a juſtice, of 3 ** 
the cauſe of forfeiture ; and the party who ſeized tendering his Sef. Caf, 387. 
own oath, the defendant ſcrupled to take it, or determine the pl. 314+ 
affair, in the abſence of the owner or driver. Et per curiam, 
They were both reaſonable objections, Why is not the perſon 
who ſeized, and is to have the benefit of the forfeiture, within 
the reaſon of excluding informers where there is a pelalcy ? 
Mating proof muſt mean legal proof. The other alſo is but na- 
tural juſtice, There are exceptions in the act as to one ſtone, 
or one piece of timber, though drawn by ever ſo many norſes; 
red ind ought not the owner to have an opportunity of ſhewiug it? 
nie The rule was diſcharged with coſts. 


16 2 Between 


Hilary Term 16 Geo. 2. 


pe * — wh 
. "0 
*X — 1 E 

; 8 70 
v5 - 2 
4 '2 P 4 7 

. be. 
g ©» 3 


«: 


* Between che Pariſhes of Atherton and Barton. 


. Agreement to Perſon ſettled in Atherton hires himſelf into Barton for one 
IN tics { A year, at 4 l. wages, and either maſter or ſervant to be at 
does not reduce liberty to determine the contract at the end of any quarter, up- 
hop. ee on a month's notice. And it is ſtated, that he ſerved the year 

| {gn 50. out, but that at the time of the hiring the pauper declared, he 
See 2 Sell. Caſ. made the agreement in that manner, to prevent loſing his for- 
STs mer ſettlement. And upon this caſe the two juſtices and ſeſ- 


ſions held it no ſettlement in Barton. 
a 


But the court on debate quaſhed both the orders ; for this is 
the common ſort of hiring for a year, with an intention to ſtay 
together (as in fact they did ;) and if this ſhould be determined 
not to gain a ſettlement, it would overturn great numbers of 
ſettlements that ſubſiſt on ſuch hirings, 


 Hillerſdon verſus Skildroy. 


Amendment FTER error in the Exchequer Chamber, the court 
J 8 | amended the judgment, by adding the introductory words 


to the awarding a writ of inquiry, viz. That the plaintiff oug!t 
to recover his damages againſt the defendant, For this is but 2 
conſequence of determining that the replication which the de- 
fendant denturred to was good. Vide ante, 1132. Blakey v. Bir- 
mingham, and Slicer v. Thomfjon, ante, 1156. 


Scrimſhire verſus Alderton. At Guildhall. 


+ "cgi ef oats to Bear-key, conſigned to one Hunt as his factor. 
own ritgue, the The cuſtom of the trade appeared to be, that formerly tie 
me r factor had 4 d. per quarter for ſelling them, and they gave im- 
eke o mediate notice to the farmer of the name of the buyer, and the 
price: but this being inconvenient to farmers at a diſtance, 

it had for many years paſt been cuſtomary for the farmer to a- 

low 2 d. per quarter more, upon the factor's taking the riſque 

of the debts: ſince which they had ceaſed to inform the farmers 

of the buyers. The goods in the preſent caſe were fold ; but 

the factor failing, the plaintiff (before actual payment) gate 

notice to the defendant (the buyer) not to pay the factor, wbich 

he did notwithſtanding : and thercupon this action was brought. 


Where goods Tia plaintiff, who was a farmer in the iſle of Ely, ſent up 
n 
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The Chief Juſtice was of opinion, that this new method 
had not deprived the farmer of his remedy againſt the buyer, 
provided there was no payment to the factor. And the only 
reaſon of advancing 2d. per quarter was, to have both at ſtake: 
and here being notice before actual payment, there could be 
no harm done. And therefore he directed the jury in favour 
of the plaintiff. They went out and found for the defendant; 
were ſent out a ſecond, and a third time to re- conſider it, and {till 
adhered to their verdict; and being aſked man by man, they 
ſeparately declared they found for the- defendant. Upon this a 
new trial was moved for, and no cauſe being ſhewn was accord- 
ingly granted. And at the fittings after this term it came on 
again before a ſpecial jury; when the Chief | Juſtice declared, 
that a factor's ſale does by the general rule of law create a 
contract between the owner and buyer. But notwithſtanding 
this, the jury found for the defendant ; .and being aſked their 
reaſon, declared, that they thought from the circumſtances no 
credit was given as between the owner and buyer, and that the 


latter was anſwerable to the factor only, and he only to the 
owner, i Ys | 


Seaman verſus Fonereau. At Guildhall. _ 


0" 25th Auguſt 1740, the defendant under-wrote a policy If a material 
from Carolina to Holland. It appeared the agent for the eee hu 
plaintiff had on 23d Augyft received a letter from Ghwes dated an infurer, the 
21ſt Auguſt, wherein it is ſaid, © The 12th of this month, I policyis void, 
* was in company with the ſhip Davy, (the ſhip in queſtion) | 
* at twelve in the night loſt ſight of her all at once; the 'cap- 
* tain ſpoke to me the day before that he was leaky, and the 
* next day we had a hard gale.” The ſhip however con- 
tinued her voyage till 19th Augu/l, when ſhe was taken by 
the Spantards : and there was no pretence of any knowledge f © 
the actual loſs at the time of the inſurance, but it was made in 
conſequence of a letter received that day from the plaintiff * 
abroad, dated 27th June before. 8 | 


Several brokers were examined, and proved that the agent + 
ought to have diſcloſed the letter; for either the 2 goa 
would not have under- wrote, or inſiſted on a highet premium. 
And the Chief Juſtice was of that opinion, and declared, that 
as theſe are contracts upon chance, each party ought to know 
all the circumſtances. And he thought it not material, that 
the loſs was not ſuch an one as the letter imported; for thoſe 
ings are to be conſidered in the ſituation of them at the time 
the contract, and not to be judged of by ſubſequent events; 
he therefore thought it a ſtrong caſe for the defendant, and 
© jury found accordingly. 
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Sir William Lee, Knut. Chief Fuſtice. 
Sir William Chapple, Kut. 
Martin Wright, Ey; C Fuſtices. 
Thomas Deniſon, Ey; 

Sir Dudley Ryder, Kut Attorney General. 
The Hon. William Murray, Solicitor General. 
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Middleton verſus Price. 
A juſtification N treſpaſs and falſe impriſonment againſt the plaintiff in the 


W e action and the officer, they jointly juſtified under a proceſs 
1 of the court at Welh Poul, pars at the Ge On, 
tp yn i, And it not being ſhewn, that any return was made, the court 
if join with the held, that the officer was a treſpaſſer ab initio, and that the 
officer there plaintiff by joining with him in the plea, is equally affected 

men anf the defect of it. And therefore there was judgment meal 
both. Ante, 993. them both. | | 


OS Rep. | 
R. 17. | 
Dominus Rex verſus Monkhouſe. 
No replevin of HE court granted an attachment againſt the under-ſherif 


goods taken of Cumberland, for granting a replevin of goods diſtrained 
3 6 | | 
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Lewis, on the demiſe of the Ear of Derby, verſus Witham, = 


PON a ſpecial verdi& in ejectment, the defendant A recoverywith- 


U claimed under a common recovery, whereby it was in- — e 
ſiſted the leſſor of the plaintiff was barred. But exception and no Er , 


being taken, that no writ of ſeiſin or execution is found, the 2 dt novo 
court was of opinion the defendant could not take any ad- . 


| ” Wilſ.Rep.B R. 
vantage of the recovery. It was then moved, that a venire 48, 8. 0. N 


facias de novo might go, this being an old recovery an hun- 


dred years ago, on which execution would be preſumed ; and 
in fact there was a writ of ſeiſin and a return, and ſo this 
recovery is compleatly found in a cauſe now depending on the 
demiſe of the Duke of Atho!: it was likewiſe inſiſted, that 


the minutes find this recovery prout, &c. and therefore warrant 
the inſerting this, . | 


Sed per curiam, A venire facias de novo can only be granted 
upon what appears to the court on this record ; and unleſs 
the record warrants it, it will be error to grant it, 8 G. 
Loveday's caſe. It is not the verdict, but the defendant's 
title that is imperfe&t : how can we ſuggeſt that the jury have 
miſdehaved themſelves? and yet that muſt be an introduction 
of a venire facias de novo. I"; 


It was then prayed, that an entry might be made of its be- 
ing aſked and denied : but as to that, the court ſaid, that as 
it was to iſſue upon the record, it would he grantable by the 
court where error was brought : as was done in the Houſe 


of Lords lately in the caſe of the wine-licence office, Ante, | 
1125, 


Affirmed in che Houſe of Lords upon the queſtions put to 
the Judges in both reſpects, 


HE defendant obtained time to plead, on the terms of The defendant 
pleading an ifſuable plea} rejoiniug gratis, and taking ls 005 oe oY 
rt notice of trial. The action was on a bond, conditioned join gra, if 
to ſurrender a copyhold at the requeſt and coſts of the plain- the replication 
tiff; and the plea was, - that the plaintiff never requeſted : 1 
Plaintiff replied a requeſt, and made up the iſſue with a re- 
inder to the country; which the defendant ſtruck out, and 
lemurred, ſo near to the aſſizes, that the plaintiff expecting a 
trial, had the record made up, and actually tried the cauſe 
ore he heard of the demurrer. And now upon motion, 
: 4 G4 the 
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the court ſet aſide the verdict: for the conſtruction of theſe 
terms put upon deſendants, when they afk time to plead, is 
not to oblige them in all events to join iſſue to the country; 
but only where the replication offers a fair iſſue, and affords no 
reaſonable cauſe of demurrer : now here the replication got 
ſhewing any tender of a ſurrender, does give ſuch a colour of 
. objection, as will warrant what the defendant hath done, 


Soreſby verſus Sparrow. 


oper of a deed HE plaintiff declared in covenant, making a profert of the 
not to be dif- counterpart executed by the defendant, and aſſigned the 
pore 5 . breach in non-payment of rent. The defendant demanded 
Will. Rep. B. R. yer? and upon ſearch the plaintiff could not find it, and upon 
16. affidavits of his inability to give oyer, applied to the court to 
diſpenſe with it, the defendant having the original leaſe, and 
therefore not inconvenienced. But the court on conſider- 
ation declared they could not do it; the plaintiff was bound to 
make a profert, elſe his declaration would be demurred to; the 
. defendant is by law intitled to cyer, and the denial of it would 
be error. They faid this does not depend upon any particular 

rule of the court, but on the general right of law, which the 
court cannot diſpenſe” with. I Hod. 266. It was the plain- 

tiff's fault to bring the action, before he had the deed; ora 
proper diſcovery. And it is not like the caſe of a defendant 
. whoſe deed is in the plaintiff's hands, where the court wil 
grant imparlances from time to time until it is produced, 


Smith verſus Nicholſon. 
Plaintiff cannot 


. HE plaintiff in order to proceed againſt bail took out 


turn of acapia; 1 capias ad ſatisfaciendum on the 3d of December, on the 400 
ad ſatisfacien- a writ of error was allowed, . notwithſtanding which he called 
dym pending for a return of nan eff inventus ; and then waiting till the writ ol 
2 L. Raym. error was at an end, procecded by ſcire facias againſt the bai, 
1260, And now upon motion the whole proceedings were ſet aſide; 
cub pad for the ground of them, viz. the return of non eff inventi, 
B. R. 16. was obtained aſter notice of the writ of error which in its na- 
Shs ture ſtopt all fort of proceedings, and the ſheriff. could not 
ſo much as look after the defendant in order to ground ſuch 3 

return upon. | 
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Sir John Hartop verſus Alderman Hoare et 8 


N trover for jewels, the jury found this ſpecial verdict. Far can be no 

That the plaintiff being owner of the jewels, lodged them far pawning and 
in the hands of Szamer 'a goldſmith for ſafe cuſtody only, in- the court can- 
cloſed in a paper ſealed up, and that alſo incloſed in a bag 5 . 
ſcaled up with the plaintiff's ſeal, and took a receipt from him Lenden as' to 
for the ſame. That Seamer broke the ſeals, and carried the ſhops. Forteſe. 


jewels to the defendants open ſhop in Fleet-Areet, where they R 
traded in jewels, and often lent money on the ſecurity of 44. pl. 18. S. C. 
jewels, and there borrowed of them 300 J. and depoſited the 22 Rep. 8. 
jewels, as his own, by way of ſecurity, at, thęe ſame time giving 4 Vine Abt, 
his note for the money. That Seamer had no authority from pl. 7. 
the plaintiff to ſell, order, pawn, or difpoſe of the jewels, and 

that the defendants have converted them to their *own' uſe. 


9 


This cauſe was twice ſolemnly argued at the bar, the firſt 
time by ſerjeant Prime and Mr. 2 and the ſecond time 
by myſelf and Mr. Bootle. And this term the Chief Juſtice de- 
livered the reſolution of the court as follows. 

The general-queſtion in this caſe is, whether the property 
found to be originally in the plaintiff is diveſted by any act found 
to have been done in this caſe, In order to conſider this, it 
will be proper to ſee, 1. How Seamer ſtands with regard to the 
plaintiff, and 2. With regard to the defendants. 


1. As to the plaintiff, he is a mere bailee for ſafe cuſtody 
only, without any authority to open the bag the jewels were 


in; and he was a treſpaſſer in ſo doing. 4 Co. 23. Ms. 248. 
G. Lit. 89. a. 


2. As to the defendants, though they came honeſtly by them, 
yet they are within the general rule of caveat emptor, unleſs 
lomething appears particularly to exempt them. What they 
rely upon is, that they are purchaſers of them in market overt, 
it being found that they bought them in an open ſhop, where 
they dealt in jewels, which according to the cuſtom of London 
is market overt for that purpoſe. 


To dais it was properly anſwered by the plaintiff, that this 
being found, the court cannot judicially take notice 
all caſes theſe cuſtoms are pleaded or found. For 
s cited the caſe of Argyle v. Hunt, Trin. 5 Geo. 1. | 
here a prohibition was moved for after ſentence, 
*pp*ared in the libel, that the word whore was 


: .: L249 3 but denied, for though the words appear to 
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be ſpoken there, yet the cuſtom does not appear: and though 
(faid the. court) we have ſuch a private knowledge of it, that 
upon motions we do not put the party to produce an affidayit 
ol it ; yet we cannot judicially take notice of it. And agree. 
able to this is 5 Ad. 162. Carth. 75. Salk. 125, 243 
Ao. 360. Co. Lit. 175. b. Gro. Car. 517. Co. Fac. 69. 


| Another, and we think alſo a proper anſwer, was likewiſe 
given, that if we could take notice of the cuſtom, yet that 
— to the caſe of a ſale, and not of a pawn. Peri. 


I 435- Noy28. 2 Sid. 139. Lamb. 619. 35 H. 6. 25, 
524 Cent. $3. ; 


It is a rule that all cuſtoms muſt be taken ſtrictly, and not 
extended to ſimilar caſes, 1 Rall. Ar. 567, 568. Show. 4. 
Owen 4. 2 Leo. 109, 208. 1 Bulft. 207. 2 Roll. Ar. 8; 
p. 7. 2 Infl. 713. but here a pawn is not a ſimilar caſe; 
ſales in market overt are encouraged, becauſe. it is a Circulz- 
tion of property, whereas pawning is pro tempore a locking 
of it up, | | | 


There is no occaſion to pray in aid of 1 Fac. 1. c. 21. in 
this caſe; though it was not immaterially argued from for 
the plaintiff. We are all of opinion, the plaintiff muſt have 
judgment. 
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Sir William Lee, Kut. Chref Fuftice. 
Sir William Chapple, Kur. vw 
Martin Wright, E/q; Juſtices. | 
Thomas Deniſon, E; | | 
Sir Dudley Ryder, Knt. Attorney General, 


The Hon. William Murray, Solicitor General. 


Taylor verſus Hall. 


HE court held, that it was not actionable to ſay, the Not aQtionable 

plaintiff had had the pox. For it is avoiding him for f fay 4. has, 

fear of contagion, and refuſing to keep him company, Roll. abr. 4 
that is the legal notion of damage; and when he is cured, ; 
thoſe inconveniencies will not attend him. And judgment 


was arreſted. 


Dominus Rex verfus Eyre, clerk. 


Writ de excommunicato capiends iſſued out of Chancery, x ,rommunicare | 
which was opened and inrolled in B. R. but upon ex- copiends. 
ceptions taken to it, the court made a rule upon the proſecutor, 
to ſhew cauſe why the delivery out of the writ to the ſheriff 
d not be ſtaid: before an opportunity came of ſhewing 
the return of the writ was out; and the — | 
3 "to 
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bd out a ſecond writ z Cancellaria, and to prevent the loſs gl: 
of that, deſired that the defendant might at once take hid Fi. 
exceptiong, by a motion to quaſh.  . _ Vs 
8 1 11; 


The firſt exception was, that the former writ being in- 
rolled in B. R. the Chancery could not iflue a ſecond writ, but 
by 5 Eliz. c. 23. ſuch fecond writ was to iflue from B. N. 
To this it was anſwered, that the act related only to the caſe 
where the firſt writ had actually iſſued, and the ſheriff had 
returned non 70 inventus; where the court can fine him if 0 


they ſee occaſion, and iflue capias, alias, and pluries. Et ber 30 
curiam, The anſwer is right; if the firſt writ had been actual fend 
quaſhed, they muſt have gone to the Chancery for another. bot] 
55 have 
Second exception, That it is ſaid to be on an appeal and 112 
complaint of nullity : now from a nullity there lies no appel. 
Anſwer, This is their form, which Trin. 3 Geo. 1. Rex v. E. B 
derton, it was held we muſt have regard to; they lay words aft, 
with an aut conſimilia, which is allowed. 1 real 
a | | whe 
Third exception, The Judge is made a party, and is con- fo as 
demned in coſts. Mo. 540. 1 Fen. 8b. Anſwer, In this in et 
caſe there could be no other, he ex officio excommunicates a othe! 
man ; that man appeals, and muſt make ſome body a party; dter 
there is no promoter, and therefore he cites the Judge : the infer 
ſuperior juriſdiction is of opinion, he has done the man an Il. 1 


injury, and why then ſhould he not pay coſts? Lord Tal 
in his time, and Lord Hardwicke ſince, upon exceptions to 
the ſignificavit held, it was proper to make him a party, and 
that he was liable to coſts, 


The. court (after time taken to conſider) diſcharged the rie E. 


wa for quaſhing, and ordered it to be inrolled, and delivered out on p; 
to the ſheriff. N ay 

N Tn allow 
Thrale verſus Vaughan, let at 


On what bonds HE condition of a bond was, that if the 'plaintiff fu. 
_ ſhall be niſhed a third perſon's cellar with beer, the defendut 
ele ee would pay, not exceeding 1001. The detendant pleaded, that 
Wilſ.Rep.B.R. none was delivered: to which the plaintiff replied a delten 
5 e to the value of 80. and the defendant demurred, And judge 


ment was given for the plaintiff, 


Of this judgment error was brought; and bail nA br 
put in, exccution was taken out. And now upon, Conn" ber d 
tion of 3 Jac. 1. c. 8. where the words are, Bonds for th f bon 


of money o, the court ſet aſide the execution: for this 15 1 
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no means a certain demand, but reſts upon a quantum meruit; 
and the ſum is only put into the replication, in order to aſſign 
a breach. And the act being to reſtrain a legal remedy, muſt 
be taken ſtrictly. 1 Keb. 613. Carth. 28. 2 Bu. 54. 1 Lev. 


117. 


Pitts verſus Carpenter. 


1120. 


But the court held, he was not intitled to the benefit of that 


1191 


ON a trial at Guildhall the plaintiff proved 47. 155. 3d. A ſet-off reduc- 


to be due to him: the "defendant by a ſet-off diſcharged woo ag as == 


31. 25. ſo the verdict was only for 1/. 13s. 34. The de- not affect the 
fendant upon this moved on 3 Fac. I. c. 15. and ſuggeſted 3 
both to be citizens of London, and prayed to be excuſed, and Will. Rep. K 


have coſts : and relied on the caſe of Hickman v. Colley, ante, 19. S. C. 


0” Es 


aft, though the damages were under 4os. for it is plain the 

real demand was above 40s. and how could the plaintiff tell, 
whether the defendant would ſet off any thing in that action, 
ſo as to be bound to chuſe that juriſdiction. Beſides, he has 


his in effect recovered 41. 155. 3d. becauſe a debt, which he muſt 
$ 1 otherwiſe have paid, is now ſatisfied. Here are two cauſes 
ty; determined, both of them of greater' value than is within the 
the inferior juriſdiction, The plaintiff had judgment for the 


1. 13s. 34. and his coſts. 


and Yeo and Leman, 
Jectment being brought on a re-entry for non- ent The tenant ſhall 
E of rent, the E moved to 8 the e ee ER | 
d out on payment of arrears and coſts, In the account before the proved value in 
maſter a difficulty aroſe about the proportion of land-tax to be! account with 
allowed, as to which the caſe was : that the premiſles were N 
lt at 120 J. per ann. but by improvements were of more va- 
ue; and ſince thoſe improvements, were taxed at 1501. per 

T5 Ke The tenant would have deducted the whole land-tax. 

* hut the court held, that the landlord ought only to allow. the 


that Roportion which 1204. bears to 1501. upon the whole. 


Olivant verſus Perineau. 


bo trover for pictures, the court refuſed to let the defendant No bringing 
bring them into court. For the action is not for the thing, pan * 
at damages; and they may not now be in as good a condi- Aae, Jan. 
don as they were before. Salk. 5 57. A caſe of Blackborne 


2 V. Free- 


Trinity Term is Gebt u. 
v. Freeman was cited, where a rule was taken for bringing in 
k | 


atch-chain z but in fact the court ſaid the motion was de. 


nied. N 


| | Long verſus Miller. 
1 WW HEN the rules to plead ran for eight days, the courſe 


| pleas in abate- of the court was to allow the four firſt only for pleas 
Wenner. BR. in abatement: but as to pleas in chief, it was ſufficient if 


23. $.C, Came in at any time STAY Wea ſigned. In Trin. 6G. 2. 
- the time for pleading was ſhortned to four days, but no pro- 
viſion for any diſtinction between the two ſorts of pleas. In 
the preſent caſe the rule was given the 7th of May, which 
expired the 11th: and (no judgment being ſigned) the defend- 
ant on the 16th put in a plea in abatement ; notwithſtanding 
which the plaintiff ſigned his judzment. And per curiam, He 
had a right ſo to do. Whilſt the eight days rule ſtood, the 
plaintiff was not obliged to regard a plea in abatement, that 
did not come in 5 the four days; but might ſign his 
Cafes in Holt's judgment, as if there was no plea at all. Styles Pr. Reg. 36 
time, 524. I Lill. 2. Now when we ſhortned the general time of #4 
| ing, can it be imagined we intended to enlarge it as to dila- 
tories ? They {till fand upon the ſtrict rule of the court, and 
muſt come in within the four days, and cannot be received 
after, as pleas in chief may. 


Catlin verſus Catlin. 


Special bail in ] T was held, that upon a proper affidavit the writ may be 
ayer plabout 2 ® marked for bail in trover, without the order of the court, or 
(7: B. R. Of a Judge at his chamber; for it is more an action of pro- 
$35.0. ye a tort, 6 Mod. 14. Trin. 11 Geo. 2. Pitts v. Me 
| in B. R. . 


Caſe of the Lecturer of St. Anne's, Weſtminſter. 


No mandamus # th HE court ( upon conſideration) refuſed to a man- 
_ zene | damus to the biſhop of Londen to grant licence to 2 
11. 3. C. leccturer, who appeared to have no fixed ſalary, but to depend 
altogether on voluntary contributions; and where there was no 
cuſtom, and the rector had refuſed his leave to preach in the 


church to the perſon now applying. Fide Caſes in Holt's tine, 
433 


Dominus 
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E was one of the diſſenters who was choſen ſheriff of No information 
London and Middleſex, and refuſed to take upon him the 2 
i office : for which an information was moved for againſt him, wi. 
; as it is an office in which the publick are intereſted, and there- 18. 8. 
| fore not to be compenſated by a pecuniary ſatisfaction to the 
; city. But upon ſhewing cauſe, the court diſcharged the rule, 
it appearing there were acts of common-council that had pro- 
vided penalties upon refuſers,. which is the proper remedy; 
eſpecially where it is in dubio, whether the refuſal is a crime 
or not, which has never yet been ſettled. In this caſe the 
facts are agreed, and the only doubt is in point of law; and 
therefore more proper for a civil ſuit; and ſo was the opinion 
of the court in the caſe of Shakleton of York in Lord Hard- 
wicke's time, However they declared, that if after the point 
was determined againſt the diſſenters, others ſhould refuſe ; it 
might be a foundation to aſk for an information “. 


„ 


Between the Pariſhes of Deddington and Dunfrew. 


rh  » OS eee OD Wir 9 


Certificate-man purchaſed a houſe for 42 J. lived in it A certificate. 
many years, then fold it, and becoming chargeable was — by 
ſent back. It was inſiſted, that g & 10 V. 3, c. 11. faying, purchaſe. * - 
* A certificate-man ſhall gain a ſettlement A no act what- Bur. Settl. Caf. 
« ſoever, unleſs the taking 107, per annum, or ſerving an * Pr 7 
„annual office;” this man, notwithſtanding the purchaſe, 
might be ſent back: and it was ſaid to differ from the caſe of 
Burdlear v. Eaftwocdhay, Paſch. 5 Geo. 1. where the ſurrender Ante, 163, 
of a copyhold to the certificate-man's wife was held to gain 
him a ſettlement z becauſe there it was not his own act, (as 
this purchaſe is) but it came to him by operation of law, The 4 
court did not think this a ſufficient diſtinction, and ſaid a pur- 
chaſe was in its nature an excepted caſe ; and his ſelling it 
afterwards made no alteration, as was held Trin, 12 Geo. 2. Ante, 1316. 
between Saint Mots and Saint Cleer, 


3 


This alſo, as to a purchaſe by a certificate- man, was held 
the laſt term in the caſe of the pariſh of Stansfield. 


LO 


1 
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nd 
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* It hath fince been determined that diſſenters are not eligible by law to the 
dflice of ſheriff, See the caſe of Zan and the chamberlain of Londen, in the 


beriff of H : , 
— Helags, and before the Houſe of Lords. A. D. 1762+ 2 Burn's 
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Barclay verſus Earle. 


Eſſoin lies not 


THF defendant being ſued by original, and arreſted upon 


on a capias to l f * t 
ed ud plain a ſpecial capias, caſt an eſſoin with the clerk ; and for 


aff may-go on want of the plaintift's adjourning it, ſigned a non, proſ. The 
+ notwithſt:nding aan: i 7 : - : 
naps. eh of plaintiff took. no notice of this, but delivered his declaration, 


proſe is I ged. and after the rule to plead was out, and a plea called for, ſigned 
| | his judgment. | 


This was moved to be ſet aſide, though little could be ſaid 
to ſupport the legality of caſting an eſſoin on a ſpecial capias, 
where the ſheriff is not to ſummon, but arreſt the party. But 
what was principally relied on was, that after a non prof. ſigned, 
the plaintiff was out of court, as to all purpoſes but moving to 
ſet it aſide, and therefore could not ſign his judgment, but was 
irregular in that reſpect. But the court (conſidering it as a 
trick) declared, that as there was no colour for the eſſoin, or 
to expect a plaintiff to ſearch after a non proj. and there was 
no notice given of it; the plaintiff was right to go on: and 
therefore they refuſed to ſet aſide the judgment, s 


1 Goddard verſus Cox. In Middleſex. 


Who has the GAMUT E L Owen was indebted to the plaintiff for coals, 
Prev IC He died, and made his wife executrix. She continued to 
e Gub. Evid, deal with the plaintiff, and received coals on her own account; 
277, 178. chen ſhe married the defendant, who alſo received coals on his 
. own account, and made ſeveral payments generally upon ac- 
278. count. Theſe payments, if applied to the debt from the exe- 
cCutrix, and her debt whilſt a widow, cleared both thoſe ac- 
counts, and the preſent action was againſt the defendant only, 
for what was delivered in his time. And the queſtion was, 
who had the right of applying theſe payments, there being no 
direction from the defendant, who it was agreed had the firſt 
right. And the Chief Juſtice held, that thereby it devolved 
to the plaintiff, And the defendant being by the marriage 
equally a debtor for what his wife received dum ſola, as for 
what was after; the plaintiff might apply the money received 
to diſcharge the wife's own debt: but as to the demand againſt 
her as executrix, the validity of which depended on the queſtion 
of aſſets, and manner of adminiſtring them; he was of opinion 
the plaintiff could not apply any of the money paid by the de- 

fendant to the diſcharge of that demand. - 


A caſe was mentioned to have been before the Chief Juſtice 
at Suffolk aſſizes in 1730, between Bly and Cutting, mw 


plic 
the 


Ve 


Trinity Term 26 Ges. 2. ; 1795 
the defendant owed: money on two bonds, and paid money on 


account, but gave no directions which he would have it ap- 


plied to; and upon a Caſe reſerved, it was determined, that 
the plaintiff had the election. 


. 


7 2 * 2 A 


Biſhop verſus Chitty. At Guildhall. 


ASE by indorſee of a bill gf exchange againſt defendant An acceptance 

as acceptar, .who on tender of the bill wrote, © Meſſieurs 2 22 at 2 

« Cofwall and Mount, pay this bill when due for Thomas Chitty.” r | 
The bill fell due 2 January 1741, the bankers paid till the 19th ed within the | 
at 2 and 21ſt anuary the money was demanded e 


For the defendant it was inſiſted, that the plaintiff had given 
ſuch a credit to the bankers, as jp make it his loſs ; and they 
compared it to the common caſe of a note or draught kept. 


For the plaintiff it was ſaid, that there was no limited time, 
but that of the ſtatute of limitations, to ſue the acceptor; and 
that the plaintiff cannot come in as a creditor of the gold{miths, 
becauſe they have done nothing to make themſelves liable. 


The Chief Juſtice held, that it was the -loſs of the plaintiff, 
wio though he might have refuſed to take ſuch an acceptance, 
. jet had now agreed to it: and it was to all purpoſes in the N 
6 nature of a draught, which is always conſidered as actual pay- 
; dent, when a reaſonable time to receive it in is elapſed. _ 


Yor, II. 4 H Michaelmas 


MMichaelmas Term 


17 Georgii 2 Regis. In B. R. 


Sir William Lee, Kut. Chief Fuftice. 
Sir William Chapple, Kut. 5 
Martin Wright, E/q; Fuſtices. 
Thomas Deniſon, E; A 
Sir Dudley Ryder, Kut. Attorney, General. 
The Hon. William Murray, Solicitor General. 
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Dominus Rex verſus Dawbeny. 

No gue warrants WO ſets of church-wardens were ſworn in for the pariſh 
for office of | of Sampford Peverel in Devon; and the court refuſed tc N 
W . any information in the nature of a guo warm m 
but left to ſettle the right in an action. ſurer 
| — | ene cover 

Graham verſus Benton. ; 

ankrupe, N a motion to diſcharge the defendant out of exe _ could 
See ; Bur. Rep. as being a bankrupt, on the ſtatute 5 Geo. 2+ c. 30. ) w it 
368. it appeared that the debt was contracted before the bankrupich ene 


and ſued for and tecovered pending the commiſſion, and beic 
any certificate obtained, and the judgment was afterwards { 
firmed on error, and coſts given on ſuch affimance 


* 


Nichaelimes Term 17 Geo. 2. _ 


And the court diſcharged him as to all. For not having his 
certificate, he could not plead to the action: and theſe coſts See 
were attendant upon the original judgment; and cannot be 
conſidered as given for delay of execution, when it appears 
there ought to have been no execution, though no writ of er- 
ror had been brought. 2088 


Newcombe verſus Green. 


Barnes 204 


N covenant the breach was aſſigned in non-payment of Pies amended 
270 l. mortgage-money, . And on the trial the jury gave a U the Judge's 
verdict for 274 L 115. damages: and Mr, Juſtice Burnet enter- wc R 
edit ſo in his minutes, but the clerk of niſi privs had only B. R. 33. S. c. 
marked 1 5. damages on the diffringa. © 


'The court was now moved, to alter the indorſement, 

making it agreeable to the Judge's notes. And Mr. Juſtice 
Dmiſen having conferred with him, and reporting the matter to 
be as above Rated, the coutt ordered it to be amended ac- 


cordingly, tary i 
Dyſon verſus Itemonger tt ux'. e 


N a complaint againſt one Stanton, for ſerving a writ, Prafitice where a 
where the plaintiff had diſowned employing any body: a pa"ty is ordered 
rule was made upon Stanton, to anſwer the matters in the af- — 8 
kdavits, and at the ſame time attend the court in perſon. Upon 
bis attendance, and reading his affidavit, I deſired leave to aſk 
tm ſome queſtions on behalf of the defendants, which the 
court allowed me to do; but would not ſwear him to anſwer 
lach queſtions. | | ; 


Everall verſus Smalley. 


N ejeQtment, a caſe was ſtated, that by the cuſtom of the Cunom to bar 
manor of Collingham à tenant in tail of a copyhold might intails of copy- 
ſurender the ſame, and bar his iſſue, without ſuffering a re- = be de woe 
Wrery; and that by the ſame cuſtom a recovery might be ſuf- good, 
in the manor court, and have the ſame effe&t. The Wil. Rep. 
or of the plaintiff in this caſe claimed under a bare ſurren- 0 
&: and it was objected, that the cuſtom to bar by ſurrender 
could only be ſupported ex neceſſitate, where there was no other 
my; whereas here it could be done by recovery, and therefore 
o neceſſity appeared. Sed per curiam, There is no caſe to 
rennt any ſuch diſtinction, and there is nothing unreaſonable 
r two ways of alienating eſtates ; the cuſtoms are 
of equal antiquity, and we cannot prefer one to the 
| o H 2 ” 774 | other. 


1 


3 5 White verſus The Earl of Montgomery. | 


ha tb. tne; 
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ober. The ſurrender is the moſt naturdl'way, and die dip. Bl 
eſt, The po/tea muſt be delivered to the plaintiff. | 7 
Mitford, executor, wetſus Cordwell. — 
Audira puerela H E — ntiff's teſtator obtained judgment, which after 2 
e ee g, ig his death was revived by two ſcire factas's with nichili re- _ 
is coubtfule turned; and the defendant being taken in execution, moved to $ 
de diſcharged, bor, producing a releaſe from the teſtator, and tier 
a rule was made for the plaintiff to ſhew cauſe. ke: 
\ Upon ſhewing cauſe it appeared very doubtful, whether the 15 
releaſe was executed by the teſtator: and thereupon I infiſted, ha 
that though when the ſcire facias is not ſerved, the court will in bro 
a clear caſe relieve the party upon motion; and not put him v kr. 
ring his audita querela : yet they will never do it, Where dhe bag 
fact is diſputed. And fe the court agreed, but then they voi Bl 4) 
have had the plaintiff conſent to try it in a feighed iſſue, the'de- colt 
fendant lying actually in execution; which the plaihtiff, who Wl +. 
was an executrix in truſt, refuſing to conſent to, the court r dick 


fuſed to do any thing upon the motion, and left the defendant to 
his audita guerela, ; 


Where a bond is IN debt upon bond the defendant craved oyer, Which th 
« third e, 1 plaintiff was not able to give him, the band being in wd 
che court will bal of Mr. Strickland, a eltlettin of the bar, Who bad te 
oblige him to fuſed to produce it, and enable the plaintiff to force the defent 


* 9 ant to plead. And the court being moved againſt Mr. ötrid oh 
Lund, his excuſe was, that the bond was left with him to wg 0 
the event of a ſuit ſtill depending. Et per curiam, hat i * 8 
matter the defendayt may ayail himſelf of by plea, and we vA dre 
not determine it upon motion: there muſt be a rule an 
Mr. Strickland to give oyer of the bond, and produce it at f 
trial, if required by the plaintiff, 
Dominus Rex verſus The Inhabitants of Madley in Stato 
Cofts are not te A Man, his wife and daughter, were removed by order tures 
ee 1g two juſtices of the peace, which upon appeal was c fukin 
_ of an order firmed, and being removed by certiorari into the King's Bend «; po; 
is quathed, was there quaſhed as to the daughter, her age not being ws LY 
nor the place adjudged to be the place of her ſettlement ; but WF lung; 


to che man and his wife the orders were confirmed. 


 Mickaclyes Term 1) Ged, 22 1199 


k chen became a queſtion upon the ſtatute 5 Ces. 2. c. 19, 
\ 2. chether coſts, ſhauld be paid. And a. caſe yas, cited of 
the 1azabitants. of Great Chant, dich. 16 Gee. 2. where the court 
armed tue order of ſeſſions as to, the, point of the appeal, but 
6/1/\þeri a teſęrvation in the fame. order as to, coſts in caſe of 2 
W £9:09val; and it was determined, that the proſecutor of 
tt; 17444874 ould pay 7 9 Bans e 


ed per curiatm. That is 2 very ae caſe from this, for 
tere the party could not be affected by the part of the order 

wuch was quaſhed, till the ſeſſions had made an actual order 

about the coſts; and the bringing it up for the purpoſe of quaſh- | 
ing that part was unneceſſary, and conſequently vexatious, See 4 Bur. Rep, 
which is the true teſt to go by. Whereas here the pariſh-who 372% 

brought the certiarari Wers unjuſtly burthened with the daugh- 

ter, and had no qther remedy but to come here. And the Far- 

lament never intended to Baan chem for taking Auen reme- 

dy againſt a grquamen. Upon writs of error there are no 

colts, if execytion was taken out before. In this caſe there- 

fore the recognizance given on bringing the certiorari muſt be 

diſcharged, 2 | k 


BS 
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Ketween che Pariſhes of Wingham and Sellindge in Kent. 


T was ſtated in a ſpecial order, that a certificate man, & certificate 
having notice that he was appointed borſholder, never took fun ind be 
the oath of office, but once executed a warrant of a juſtice office, elfe he 
directed to the borſholder. And this the ſeffions determined ain de Cle. 
to be gaining a ſettlement within the 9 & 10 V. 3. c. 11. ing ic. os 
bal per curiam, The order muſt be quaſhed, for the words of Bur. Settl. Caf, 
the at are, © being legally placed in ſuch office,” that is, be- 23 Nl. 76. 
ng the officer both de facto and de jure, which this man was not, 
the order ſtating negatively, that he was not legally placed 
herein, which can only be by an appointment and ſwearing 


Ww 


Green verſus Brown. At Guildhall. 


1 ſhip Charming Peggy was infured in 1739, from A hip never 
Nerth Carolina to London, with a warranty againſt cap- hear of i: pre- 
tures and ſeiſures. And in an action the loſs was laid to be by — . 
inking at ſea. All the evidence given was, that ſhe ſailed out 
A port on her intended voyage, and has never ſince been heard 
* And ſeveral witneſſes proved, that in ſuch a caſe the pre- 
Tption is, that ſhe foundered at ſea, all other fort of loſſes 
| 4H 3 being 


being genera ally heard of. The underwriter inſiſted, that u. 
23 and ſeiſures were excepted, it lay upon the affured 


1200 


to prove the loſs happened in the particular manner declared on, = 
But the Chief Juſtice ſaid, it would be unreaſonable to expect 
certain evidence of ſuch a lofs, as where every body on boar 
is preſumed to be drowned ; and all that can be required is 
the beſt proof the nature of the caſe admits of, which the 
plaintiff has given ; he therefore left it to the jury, who found 
the loſs according to the plaintiff's declaration, 
Underwood verſus Parks. At Middleſex fittings, 
The truth of N an action for words, the defendant pleaded Not guily, 
words cannot be | and offered to prove the words to be true, in mitigation of 
mo — damages: which tho Chief Juſtice refuſed to permit, ſaying 
25 Y that at a meeting of all the Judges upon a caſe that aroſe in | 
the Common Pleas, a large majority of them had determined, 
not to allow it for the future, but that it ſhould be pleaded, | 
whereby the plaintiff might be prepared to defend himſelf, 2 x 
well as to prove the ſpeaking of the words. That this was nor 
a general rule amongſt them all, which no Judge would think 
himſelf at liberty to depart from, and that it extended to il 
ſort of words, and nat barely to ſuch as imported a charge 
of felony. a — 
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Str William Lee, Kur. Chief Fuſtice, 


F, William Chapple, Kurt. 

'$ Martin Wright, EV; Jalicer. | 

1 Thomas Deniſon, Eg; ſr 

* Sir Dudley Ryder, Kut. Attorney General. 

0 - . * 

ink The Hon. William Murray, Solicitor General. 
il | | +1 , 
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Wilſon, on the demiſe. of Eyre, clerk, verſus Carter 
et al. 


brought an ejectment to avoid a leaſe made by his pre- 

deceſſor, as not being conformable to the proviſo in 

— * H. 8. c. 28. F 2. which requires, that 3 renewals the 
old leaſe muſt be expired, ſurrendered, or ended, within one year 

next after making of the new leaſe, And his objection was, 

that the ſurrender made of the former leaſe was with a condition, 

that if the then prebendary did not within a week after grant 


Þ HE leſſor of the plaintiff, being a prebendary of Sarum 


Conditional ſur - 
render of a pre- 
bend's leaſe good 


to warrant a re- 
newal. 


a new leaſe for three lives, the ſurrender ſhould be void; where- 


. by (as was contended for the plaintiff) the old term was not 


gain. But the court, after two arguments, gave judgment for 
the defendants : this being within the intent of the ſtatute, 
which was that there ſhould not be two long leaſes ſtanding 
out againſt the ſucceſſor. Here the new leaſe was made with. 
in the week, and from thence it became an abſolute ſurrender 
4H4 both 


abſolutly gone, but the leflee reſerved a power of ſetting it up 


8 > n 2 * * 
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both indeed and in law. And the whole was out of the lef. 

5 ſee, without further act to be done by him. In the proviſo 
| . 

ſay the firſt leaſe is not an end? This was no more than 27 rea- 

ſonable caution in the firſt leſſee, to keep ſome hold of his 

old eſtate, till a new title was made him. 


-_ 


| Dominus Rex verſus Beſtland. 
0 4 1 | a E Ce TY 7 
No certiorari for HE court refuſed to grant the defendant a certiarari to re- 
— * move an indictment for a miſdemeanor from Dor/et aluſes, 
Ante 877. ; | Þ 4.4.5 Pu. . * 5 „ 4 - 44/4 i 


Rivet et al' verſys Cholmondley et al. 


| RON the authority of Stroud v. Tilley, (ante; 1162.) the 
my | court ſuffered the plaintiff to aps. venue, after the 
— delendant had chahged it upon the common affidavit.” 
| Lord Vane's Caſe,  _. 
Z 8 T TIS lady exhibited articles of the peace againſt him, and 
not inquire into was ordered ſecurity upon them: when my lord came 


 Hecruth of ar- into court, Mr. Lloyd deſired the articles might be read, and 

icles of che 

PLACE. inſiſted they were no ground for demanding ſecurity ; or if they 
were, yet the fact of a ſeparation under articles, upon whi 
the complaint was grounded; was falſe, and he offered to prove 
it ſo, . a 


Strange contra, oppoſed going into any ſuch inquiry, it hav- 
ing never been done: an 3 of the law ey | body to 
give that credit to the oath of the party, as to order ſecurity 

immediately upon it; mentioning alſo the inconvenience in 

. opening a door for vying and revying on ſuch occaſions. He 
admitted, that the court might properly review the articles, 
and hear any objections arifing on the face of them. 


Et per curiam, That is all we can do, the other never ws 
attempted before, and we — 71 erve the courſe of the court 
by taking the articles to be true. Upon the review the court 
was of opinion, the facts as ſtated required ſecurity. And it 
was given accordingly, 
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Rule being made for him to ſhew cauſe, why an infor- No rule to in. 
mation in nature of a guο werranto ſhould not be grant- 888 
ed, to ſhew by what authority he claimed to hold a court-leet helfe ha. 

in the borough of Wigan in Lancaſhire: he moved for the 
common rule to inſpect the books of the corporation, whe 
were the proſecutors, and it as granted. But upon ſpecial 
motion it was afterwards diſcharged, this being a matter of a 
private claim between the defendant and the corporation; 
and if this ſhould prevail, one private man would have as good 
a right to inſpect the deeds and evidences of another. 


- 


Duthy verſu, Tito et 1. 15 


A : £ * 


Tito verſus Duthy. 


N both cauſes the verdi was for the defendants. And now Cots cannot be 
Tito one of the defendants in the firſt cauſe moved, that the ſet againſt coſts, 
coſts he was to pay to Duthy in the ſecond cauſe might be ſet 
azainſt the coſts Duthy was to pay in the firſt. | 9 


an act of Parliament in the caſe of mutual debts: beſides, how 
can we prefer Tito, Who is but one defendant out of five, 
when the plaintiff in that action may pay the coſts to either 


nd 
ne 
nd | 
x Sed per curiam, It cannot be done, there was forced to be 
ve 


of the others, 


6 — 


Dominus Rex verfus Chetwynd. 


A you verdict on an indictment for murder was found Where ball or 
at the OW Bailey, and removed into the King's Bench, *curty is te. 
But defore argument the defendant obtained his Majeſty's par- 3 —.— 
don, which he pleaded upon his knees, and it was allowed. 

Then the counſel for the proſecutor inſiſted, that by virtue of TY 
3H. 7. c. 1. the court ought to require bail for his appear- . 
mcc to anſwer an appeal; there being an afſidavit produced, 

that the brother and heir was beyond ſea, but expected in time: 

and it was alſo infiſted, that by virtue of 5 & 6 . & MM. 

t. 13. the court ſhould take ſecurity for the good behaviour. 


. The ſtatute 3 H. 7. c. 1. runs, 4 That if any perſon 
charged as principal or acceſſory be acquitted at the King's 
bs br ſuit 

« 


— 
« A 
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* ſuit within the year and day; the juſtices. before whom he 
is acquitted ſhall not ſuffer him to go at large, but either 
<« remit him again to the priſon, i 
their diſeretion, till the year and day be paſt,” | 


Upon this clauſe it was argued, that the caſe of pleading 2 

. . pardon after a ſpecial verdict was ſtronger than the caſe of an 

acquittal by jury; which took away all the preſumption of 

guilt. And that this was an actual acquittal, and is called ſo 

in the pardon. The judgment is, quod. cat inde fone die, and 

if he is again indicted, he may plead auterfoits acguitte. 11 H. 4, 

41. Bro. Corone 29, 133. F. N. B. 251. G. And the record 

being moved into the King's Bench, this court are the Juſ- 

Slaughterferd tices before whom he is acquitted :- and it is not diſcretionary 

was acquinted only as to the point between bail or impriſonment, the latter 
— rn of vrhich the proſecutor did not inſiſt upon. 
ae ebe | 


te anſwer an appeal, which was afterirards tried at bar, and the party convicted and hanged, 


See his caſe in St. Tri. ix. 541. in notes. 


But as to this point, the court were of opinion, that the 
. preſent caſe was: not ſuch as the act of Parliament meant; and 
this being to ſubject the priſoner to a ſecond trial, which be- 


FideKelyng Nog fore he was not, he not being indictable till the time to ap- 


peal was elapſed, till this act gave ſuch a proſecution; it was 
therefore to be conſtrued ſtrictly, and confined literally to an 
acquittal by verdi& ( Kelyng 104.) upon an arraignment at the 
King's ſuit; and it was material, that no inſtance could be 
ſhewn of requiring ſuch bail upon pleading a pardon ; on the 
contrary, Bowen in Mich. 8 Ann. was diſcharged without bail. 
Acquittal they ſaid muſt be underſtood, in a courſe of law, and 
not an interpoſition of the crown's mercy. Metal 


The other point as to ſureties for the good behaviour de- 
pended on the 5& 6 V. & M. c. 13. which enadts, © That 
the juſtices before whom any pardon for felony ſhall be 
<« pleaded, may at their diſcretion remand or commit the per- 
« ſon pleading it to priſon, till he ſhall enter into a recog- 
„ nizance with two ſureties for his good behaviour for an 
time not exceeding ſeven years, and if the party be an in- 
„ fant (which was the preſent caſe) then he is not to be bound, 
« but muſt find ſureties. Upon this clauſe therefore the 
proſecutor inſiſted upon ſureties for the good behaviour, and 
inſtanced 2 H. H. P. C. 394. where it is faid, that at com 
mon'law, without the 4d of 18 Eliz. c. 7. à party acqu 
may be bound to his good behaviour, if of ill fame. 
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The counſel for the priſoner did not much iving 
ſureties, and ſaid they had them ready. And Mr. J. Wright 
and Mr, J. Deniſon were inclined to take them. But as there 
had yet been no inſtance ſince the act, and this was merely 
diſcretionary, the Chief Juſtice was unwilling to make the 
precedent in the caſe of an infant, where ſome favourable cir- 
cumſtances were ſtated in the verdit. And the caſe Hale 


cites out of RaftaPs Enter. was where (as the record ſays) 


teflatum fuit cur” per fidedignos, that the defendant was of ill 
fame ; and at laſt the others came in, to diſcharge him with- 
out ſecurit y. 1 Is ok 


NM. B. I, on behalf of the proſecutor, (the heir being be- 
yond ſea) defired it might be taken notice of, that we did 
not waive our demand: and upon that the court ſaid, it 
ſhould be their own act, upon the diſcretion of the court. 


Eaſter 
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dar Wiltiam Lee, Rur, Obief Nute, 

Sir Wiltiam Chapple, Xr.. 
Martin Wright, EV; Juſtices. 
Thomas Deniſon, Ei: 


Sir Dudley Ryder, Kut. Attorney General. 
The Hon. William Murray, Solicitor General 


— Raenz et af verfus Macky. 
Foreigner not HE plaintiffs were Swedes, and brought an action for 
—_ freight: and I moved to ſtay their proceedings, till 
__ i . they ſhould give ſecurity for coſts, as is done where in 


Wilſ. B. . 266, ejectment the leſſor of the plaintiff is an infant. Sed per cu- 

Ante, 6 riam, This has never been carried further than actions qui tam; 
and it may affect trade, in ſhutting up our courts from fo- 
reigners, who perhaps cannot find ſecurity in a ſtrange coun- 
try. The caſes in ejectment are conſidered as more under the 
power of the court than other proceedings ; and therefore we 
ſtay a ſecond till the coſts are paid of the firſt, which we cat- 
not do in other caſes, There was no rule made. 


2 Y pod 


55 & & mn 


Between the Parilhes of 'Beccles an? Lecwſtoff in Suffolk. 


HE paper wis hiredto'aViackfinith for à year at 3 . per Abſence of fer- 
annum, to be paid when wanted by che ſervant. During vent by che 

the year the maſter gave him leave to work with another ſmith, 1 ya ** 

for three days; with another, for a week; and with a third, prevent a ſettle- 

for a fortnight ; and agreed the ſervant mould have the ad- pon | 

vantage of it: after which he returned and ſtaid out the year; i 

and the Maſter, by "his conſent, deducted che proportion of Bur. Sertl. Cafe 

wages for the time he was away. And upon this ſtate of the 23% 7. 

caſe, the ſeſſions held no ſettlement was gained; the firſt con- = — 

tract being diſſolved. Sed curiam, The order muſt be 

quaſhed; for this is not a diſſolution of the contract, but a 

licence to be abſent; ànd both parties conſidered it ſo, by con- 

tinuing together to the end of the year, The accelerating, the i 

payment of wages for the convenience of the ſervant (which is DJ 

uſually done without a particular agreement) makes no altera- 

tion, 


"Caſe of the Rector of Wigan. 


which the in-burgeſſes of Wigan ought to attend to attend court- 
e a jury, which they having refuſed and neglected to do 
at two courts, whereby no buſineſs could be done, the court 
granted a mandamus to enforce their attendance, 


H claimed as lord of the manor to hold a court. leet, at Mardemss to 


— 


Sims's Caſe. 


H. exhibited articles of the peace againſt his wife, and Huſband may 
the court received the ſame without any objection. x the pou, 


Aſhley verſus Kell. 


| | 1 

T TPON motion for a new trial, the court held, that Future «fed of 
though under 5 Geo. 2. c. 30. the future effects of a —— | 
pt againſt whom two commiſſions had iſſued, were liable 1 

to be ſeized for the benefit of creditors ; yet the bankrupt had ſeizel. _ 


in the mean time ſuch a property in them, as enabled him to 
tanſatt and ſell to a bona fide purchaſer, 
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Dominus Rex verſus Roberts. 


The traverſor af 

an inquifttion 
4 the common replication : and it was ſent from the petty- 
a a defendant. bag office to the King's Bench: the proſecutor of the commiſ- 
9 56s ſion made up the record, and carried it down to trial; and 
Mr. Roberts being ill, he did not appear, and no defence was 


made, and the jury found in favour of the inqueſt, 


IHE defendant having traverſed an inquiſition, 
he was found to be a lunatick; the Attorney General 


„ A Upon this a new trial was moved for upon two points, 

1. That the ſuppoſed lunatick was in the nature of a plaintiff, 

and therefore had the right to carry down the record : and his 
traverſe is in the nature of a mon/trans de droit. 


To this it was anſwered, and reſolved by the court, that he 
was properly to be conſidered as a defendant, oppoſing the title 
found for the crown, without ſetting up any title in himſelf, as 
| he muſt do in a petition of right. And Yaugh. 62. and Lord 
Somers's argument in the Banker's caſe, and 4 Hen. 6. 13. «. 
were cited, and the form of the entries in Tremain 628, 652. 
Coke's Ent. 404, Cc. ſhews it to be ſo. And indeed it would 
be abſurd, to conſtrue the liberty of traverſing, to give a power 
of delaying the crown ; which muſt be, if the party is con- 
ſidered as having the common right of a plaintiff, It was there- 
fore held, that the record was well made up, and carried down 
by the proſecutor of the commiſſion. N 


The ſecond point was upon the illneſs of Roberts, who could 

not attend, and which was made out by affidavits, And the 

court thought it reaſonable to grant a new trial for this upon 

the foot of accident, and Ro the Lord Chancellor and the 

former jury had both had an inſpection, which might be of great 

uſe to a ſecond jury, who otherwiſe would be leſt to judge upon 
leſs evidence than the others had had. 


| &- 8 ws et. 


2 8 EF. 


A A new trial was granted upon payment of coſts. And at an- 
other day the court ordered it, upon the application of Mr, Ro- 
| berts, to be tried at the bar by a jury e Devon, where the former 

© + -__ Inquiſition was taken. | | 
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HE affidavit to hold to ſpecial bail being defeRive, com- IF a ſecond unt 
F mon bail was ordered; and thereupon the plaintiff on is taken out 
19th April made a full affidavit, and took out a new writ, and anna kn 
held the defendant to bail; and the next day, 20th April, ſhall be takenc 
moved to diſcontinue upon payment of coſts. - Ee per curiam, 
The plaintiff has been too quick, for he ſhould have had the 
coſts taxed and paid, before he took out a new writ. There - 
ſore let the defendant be diſcharged upon common bail, and let 
the plaintiff pay him his coſts of this application. 


| Rios verſus Belifante. 


TH affidavit to hold to ſpecial bail was made by a mer- Belief of debt is 
chant in London, ſwearing that the defendant owed the no ground for 

plaintiff 270 J. as appears by an affidayit made by the plaintiff nde bail 

in Amſlerdam, which the deponent believes to be true. Et per Poſt, 1226, $.P, 
curiam, There can only be common bail; for the oath * abroad ſettled accords 

is no ground for our proceſs, and then there is nothing but the 3. ere 


belief of 2 third perſon, which is. not ſuffcient. ** 


Dominus Rex verſus Farewell. 


H E proſecutor of an indictment for a nuſance in the Cerricrari pro 

highway took out a certiorari; and the defendant moved Rege lies in cafe 
to quaſh it, there being no affidavit made, according to the * * 
ſtatute 5 . & M. c. 11. nor any recognizance given, ac- or recognizance. 
cording to that and former ſtatutes of 13 & 14 Cr. 2. c. 6. Bernard. K. B. 


and 22 Car. 2. c. 12. and 3 . & M. c. 12. 25 


ST +5 6 


But the court on conſidering thoſe acts held, that they re- 
lated * certiorari's applied for by defendants, and not to 
dne pro Rege, as this was, And many precedents were ſhewn 
of certiorari's for a proſecutor taken out. in the manner this 
was, and the certiorari was allowed. oy ; 


A e 


- Sale verſus Crompton, 7 


A Warrant of Attorney was given in 1732, s ;udgnin | 
| 32, to confeſs a Ola t 
A judgment for Crompton, but the record of "the judgment not amendable, 


eft out the 7, and it was made Compton. And now the 892 


my refuſed to amend it by the warrant, for fear of incon- 
emencies to purchaſers. 


* Trinity 


Trinity Term, 1744. 0 


. e 17 Georgi 5 Regis. 82 1 * 


Wai 
Sir William Lee, Kut. Chief Fuſtice. dem 
Sir William Chapple, Knut. * 
Martin Wright, Ey: TE uflices, * 
Thomas Denifon, Ei: : "pit 


Sir Dudley Ryder, Kut. Attorney General. 
_ The Hon. William Murray. Solicitar General 


| Walmſley verſus Roſon. 
| N 
pratuce in er- F TER judgment for the defendant the plaintiff brought thi 
_ error, and.afligned infaney in the defendant, and ap- bonds 
"one pearance by attorney: then took out a ſcire facias al enact; 
audiandum errores, and after a ſeire feci returned, entered the noney 
default. And upon producing the record the judgment .Wir ſuc 


reverſed on my motion, without making it a concilium, ot N- 


ting it in the paper. 
Dominus Rex verſus Cornelius et a. 
anos 
y a pro- 
ſecutor of 8 H. N Meanour in taking money on granting of licenc uv the 
; 1 825 A: mes at Ipfwich. | 


- 


PRs | SD... Ws. | 
nity 17 Geo. 2. 1211 
Io" 3 hs. ©9541 a 


The proſecutor applied for a rule to inſpect the books of the 
corporation, alleging the defendants were only juſtices as they 
were bailiffs. But the Judges '(abſente C. 75 upon conſider- 
ation refuſed to grant it, their right to be bailiffs or juſtices not 
being in queſtion. And it is in effect obliging a defendant 
indicted for a miſdemeanor, to furniſh evidence againſt himſelf, 


Goodtitle verſus Meymott. 


N the declaration delivered to the tenant in poſſeſſion, the Declaration in 
| ſaid James inſtead of John, was ſaid to enter by virtue of the emen not 
demiſe ; and the court refuſed to amend it, for they eonſidered o The name of it 
it as a proceſs. And Mr. Juſtice J/right cited a & caſe, Hil. was Truetitle v. 
15 Gee. 2. where the premiſſes were laid to lie in Twickenham n burn, & al's 
and Iſleworth, or one of them, and the court refuſed to let the 
plaintiff amend by ſtriking out the disjunctive words, 


Dominus Rex verſus Bailey. 


HE court refuſed to quaſh an indictment for not attend- What lndit- 
1 ing the mayor of Sarum, to execute his warrant : and ry not quaſh- 
lad the defendant might demur to it. 3 | 


Swaine verſus De Mattos, At Guildhall, 


that though the preamble of 7 Geo. I. c. 31. ſpeaks only of 7 O. 1. a8 to 
bonds given for goods in trade payable at a future day, yet the 1 
enacting words extend to all ſort of bonds for the payment of 3 Will. 17,271. 
noney ; and that the words Fa ſecurity do not mean ſecurity F. 


kr ſuch a ſort of debt, but ſecurity by bonds, bills, notes, &c. 


ht 
2 
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Banbury verſus Liſſet et al. At Guildhall, 5 


HE plaintiff declared upon the cuſtom of merchants What is not a 
againſt the defendants as acceptors of a bill of exchange: bilt of exchange, 


. : bſolute ac- 
the inftrument run in theſe words : — 


Vor. II 4 1 M. ſceurs 


Na queſtion about a bankruptcy, che Chief Juſtice held, ConftruQion of | 


at a future day. 


Trinity Term t7 Geo. 2. 


Maſſieurs Gilly and Cs. 0 4 Feb. 1741, 
Pray pay Mr. Richard Banbury one month after date two bunch 
pounds on account of freight of the Veale galley Edward Champion, 
n EE OED 0 . » * f | 7 ibſon, 
Accepted for Liſſet and Gilly of Leghorne to pay as remit 
from thence at uſance 135 

18 March 1741. 7 75 H. Gill, 


And two objections were made by the defendants: 1. That 
this was not a bill of exchange, for it is not payable to order, 
fo as to be negotiable ; it is not ſaid to be for value received, 
And it is only an order upon a particular fund, like the caſe of 
Fenny v. Herle, (ante 591.) and ſeveral merchants proved, 
that they did not look upon it to be a bill of exchange; aud 
others were of a contrary opinion. | 


0 
The Chief Juſtice ruled it not to be a bill of exchange. Ke 8 

ſaid it was not in the power of the parties to make what form 
they pleaſe paſs for ſuch a bill, it ought to be agreeable to the I 
1 


lex mercatoria the privilege ariſes from the convenience to 
trade, which is not conſulted in this caſe. And he thought it 


bad upon the objection to the fund out of which it was to be Ly 
paid: however, being a mercantile tranſaction, he left it to 
the ſpecial jury of merchants: who found it to be no bill d 7 
exchange, on the objection for * want of value received. 

The ſecond objection was, that the plaintiff {ſuppoſing it 1 bi 


bill of exchange) had not ſhewn there was any remittance t0 
the defendants. And that this was not an abſolute acceptance 
but only conditional. And fo the Chief Juſtice declared be 
underſtood it, and left it to the jury. But they finding i 
the defendants upon the firſt point, gave no opinion as to this 


__— 


th a 


„There js no occaſion for © value received” to be in the bill itſelf. Fort 
Rep. 282. Barnard K. B. 88. 8 Mod. 267. Show, Rep. 5. 2 R. RW. 155 
and if value received is in the bill or note, there is no occaſion to prove that 
was paid. 2 R. Raym. 1556, 12 


Michaelm 


Michaelmas Term 
18 Georgii 2 Regis. In B.R. 


Sir William Lee, Kut. Chief Fuftice. 


He Sir William Chapple, Kut. 

* Martin Wright, E/q; Fuſtices. 
"HY Thomas Deniſon, E/q; ml 

” Sir Dudley Ryder, Knt, Attorney General, 
| of 


The Hon. William Murray, Solicitor General, 
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Dominus Rex verſus Goudge. 


HE court granted an information in the nature of a ge werroxts 
1 warrante againſt him, to ſhew by what authority fl., for the ole 
exerciſed the office of a conſtable for 74 ayer. 4 nnr 
ariſh, under a pretence of an election at the veſtry, and a 
wearing in at the ſeſſions. For per curiam, Prima facie the 
light of appointing is in the leet, and the ſeſſions have no power 
5 13 & 14 Car. 2. c. 12, except there is a default at the 
ket, And this office of conſtable is of ſuch a nature, that 
formations have been granted to try the right, Parti 
uarly Hil, 14 Geo. 2. Deminus Rex v. Franchard, where 
"ut made no difficulty on that head, though they diſcharged 
rule upon the merits. . 


Ante, 1149+ 


412 | | Dominus 


0 " A Y * * Ya l 
* ; 3 1 
2 1 1 T G 
1 erm 18 VCO. 2. 
«x a 8 W # 2 Py * * 
be 2 85 * . 4 N 
: : . 


Domipus Rex verſus Roberts. 


Amendment. N "2 wrint at bar of 2 tayerſe to an inquiſition of Junacy, 
Ante, 1208. one of the jury was called by the name of Henry, and in- E 


formed the court he was chriſtened by the name of Harry, but : 
owned he was the perſon ſummoned ; it was propoſed to alter . 
it by conſent; but the defendant's counſel ang, the court 

ordered it to be amended ex officio, by virtue of the ſtatutes of pap 
8 Hen. 6. c. 12. and c. 15. And fo the trial went on. 


* 


Bolton verſus Prentice. 


| A huſband who IN Mu for goods ſold and delivered to the defendant's the | 
| 8 a hag wite, the caſe appeared to be, that the defendant and his end 
| cauſe and re- Wife had formerly lodged at the plaintiff's houſe, and the plain- 

fuſeth to provide tiff furniſhed her with goods; and the defendant finding the 


wy for her, can"0t plaintiff had helped her to pawn her watch, and ſuſpecting he 


make a parti- 


cular prohibi- confedered with her, left the lodgings, after pay! the plaintif 
Vide Salk. 118. his 1 and fordidding Hin e truſting her again, / 


LA. Ray m. 1006. 5 * Boe P 
After this the defendant and his wife cohabited together for 2 
years when without any eauſe appearing he left her, locked up 
er cloaths, and upon her finding him out, refuſed to admit 
her, and ſtruck her, and declared he would not maintain her, 
or pay any body that did. In this diſtreſs ſhe borrowed cloaths 
of her friends, and applied to the plaintiff, who furniſhed her 
with neceſſaries according to the defendant's degree; whuc! 


l 

the defendant refuſing to pay for, this action was brought; 5 
upon trial the jury found for the plaintiff, | bem, 
i dot b 
Upon motion ſor a new trial, the court held the verdict va vpe. 
light; for whilſt they were at the plaintiff's, there was à p tie j 
+++... --+ ticular reaſon for the, particular prohibition ; yet the cauſcleſ ert 
turning ber — deſtitute. aftetwards, gave her the ge br t 

credit again: and if 2 huſband ſhould. be allowed, under H e 
notion of a particular prohibition, to deſtroy her obtamfgg vere 

credit in one place, he may in the ſame manner prevent! 

. with all people ſhe is acquainted with. He appears to be dec 
Wrong doer, and therefore has no right to prohibit any bod ve 
„They diſtinguiſhed this caſe from the caſe of Manly v. Kun tive 
1 Sid. 109. for there the wife was guilty of the hirſt won vil 
in eloping. l | ; e aber fate: Foul, 
| Pain 


- Domi 
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| Michaeſnas Teim 1g Geo. 3. 


Dominus Rex verſus Morgan. 


mp . IN £3 „ 44 1 
E was convicted of e e eee forgery, Pardon pleaded 
but obtained his Majeſty's pardon. And upon motion I A . 
rounded on the common affidavit of poverty, and no caufe 
ſhewn by the proſecutor, he was admitted to plead it in forma 
Mauperis, e A) 


Unie verfas Kirchoffe. 


1 motion to ſuperſede the defendant, as not being Praftice, / + 
charged in execution in two terms; the court held, that 13 pcs 
the committitur muſt be actually entred on record before the Rep. 184, 
end of the ſecond term. And that there is no extenſion of 
the time to the continuance day after term, nor was it fut- 


fcient that there was an entry in the marſhal's book in time. 


Landon verſus Pickering. * 
* a p P +* 141 Þ . 


| 11 : 
RROR of a judgment in Communi Banco of Michaelmas A warrant of 
term, 10 Geo. 2. in debt upon a _mutuatus. And after ——_—_— 
Agning the want of an original, and verifying the ſame, of a day in tem 
tte defendant in error pleaded a. releaſe of errors dated 13 Ve- re good. _, , 
vmber, 10 Geo. 2. with an averment that there was no other 4 
ugment between the parties. And the plaintiff in error crav- 
ay ger thereof, it appeared, that the warrant of attorney and 
leaſe of errors were both in one inſtrument dated 13 Wo- 
vember : and therefore on demurrer it was inſiſted, that it could 
dot de applied to the judgment in queſtion, which upon the yer 
ppeared to take its riſe only on the 1 3th of Notiember, whereas 
de judgment on record was generally of Michaelmas term, and 
etred to the firſt day of the term: and there was nothing 
2 1 to operate upon when it was given. And 
. El. — _ Go. 70. 5. 28. 5. Allen 71. Call. 1 
der cid 5 7 b. 2 71+; 4 Py 


50 ber curiam, The two inſtruments are very conſiſtent, if 
Wule in the legal relation, as we ought to de, in order to 
3 every part of the deed its proper operation; and then it 
args as a judgment 23 Oftober, and a releaſe aſter, It 

z overturn many judgments by confeſſion, if what the 
Rutiff in error contends for ſhould prevail. The judgment 


Stor mult be, that the plaintiff in error take nothing by 


writ, | F. 2 
4 133 *Southouſe 


2216 Mlichaelmaz Term 18 Geo, a. 


- * 


Venue not to be FFAFIE court refuſed to change the venuf into Dur 

* — r T Judges not going thither 2 the Lent circuit. "== 

without con- upon the defendant offered to try it in Yorkſhire, but the 

ſent. ' plaintiff refuſing to conſent, the court ſaid they could do no, 
mng-in . ; | 


io” Oſgood verſus Lyon 


On notices of DIAM in Hants is reputed from 35 to 38 miles diſtance 
| _— from London, but now upon ſetting up mile ſtones, it 

taken by de appears to be above 40. And on the queſtion, whether eight 

computed miles. days notice of trial was good: the court held it to be &, 
2 going by the computed miles, as was determined in the 
| Caſe of one who liyed at Aileſbury, ante, 954. 


— 2,5 2.7 hana 


7 8 | | Olmius verſus Delany. 


= Es N 


Where a man N debt upon a bond for oo l. the defendant ut in bail 

8 = ech who juſtified in court, and were allowed. The plaintif 
ail in a ſecond — $75 pF / . 

2 ͤdion pending finding they were forſworn, and worth nothing, diſcontinued; 

the fr. but befpre he had done ſo, he arreſted the defendant in a fe. 

1 cond action, and held him to bail. The defendant moved to 


But ſee 4 Bur. pe diſcharged on common bail, according to the caſe of Bd. uke 
. fante v. Levy, ante, 1209, and obtained a rule to ſhew caule ; Eli: 
when the whole villany appearing, the court diſcharged u give 
rule, and ſaid the plaintiff was right in laying hold of him will 

he did; for had he diſcontinued before, the defendant wou he c 


1 8 have run away: and therefore ordered he ſhould h 
eld to ſpecial bail. Strange pro def”. 


Dominus Rex verfus William Clarke, Eſq; 


| Information E as a juſtice of Surrey committed a man on Iſpicio 
againſſ a juſtice of ſteal ng a mare, and bound over the owner to pro 


for bailinga Ffecute. Afterwards, upon examining two other perſons, he 36 
IO mitted the party to bail, The proſecutor appeared at U 1a 
aſſiſes, and found a bill, but the party accuſed did not app* 0 


And the court granted an information againſt the june? 
declaring they ſhould not have bailed the man themſelre- 
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Sb; Webb qui tam verſus Punter, 


N debt for che penalty of $1. in killing à hare, (with no Pravdce. 
other count) the court let the defendant bring in the penalty 
2 On IP OO EETY 1 85 


i WE. 4 


S F 7 


| Caſe of the Bail of Peter Vergen. 


E was convicted for felony, and g. on condition The bail of a 

of tranſportation. And having alſo 

ts pending againft him, in which he had given bail, they brought ade in 

„i him up by habeas corpus in order to ſurrender him. It was ob- themſelves. + 

ight jected, that the court could not take him out of the _— See 4 Bur. Rep. 
of the ſheriff, and commit him to the marſhal, To. whic 2034+ 

| anſwered, that upon the return of the writ he was to 

be conſidered as the priſoner of the court, who might da 

what they would with him, and ſend him back to"Newgate for 

ſafer cuſtody. So the bail were admitted to deliver him to 

the marſhal, and the court immediately remanded him ta. 

Newgate. | | 


Gardiner verſus Holt. 


N infant ſued by prochein amy, and there was a verdict Where infant 


taken in execution, he moved to be diſcharged, and cited Cre, ® g ene 
Elz. 33. Cro. Fac. 640. Sed per curiam, If coſts cannot be would nat dif- 
given, it will de matter of error to be inſiſted on; but we charge him on 
vill not diſcharge him on motion. Where he is a deſendant 

te certainly pays coſts. Dyer 104. 1 But. 189. 


Cooke verſus Colehan. 


N error from C. B. a note to pay to A. or order fix What a nego- 

| weeks after the death of the defendant's father, for value ble note. 

ceived, was held to be a negotiable note within the ſtatute 

2 c. 9. for there is no contingency, whereby it may never _ 342 706, 
ome payable, but it is only uncertain as to the time, which is See Bur. Reps 

the caſe of all bills payable at ſo many days after ſight. In 20% 324 — 

Gnmuni Banco it held three arguments, and was held good up- ke 


eu a ſolema reſolution delivered by Chief Juſtice Wilkes, 


414 Crawford 


a Civil action de- convict allowed] 


againſt him and judgment for coſts. And now being was plaintiff ana 
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2 _ Crawford verſus Satchwell. 


If the defend- p"o"\ HE: plaintiff brought treſpaſs and falſe impriſonment 
ans omits 29” 1 dhe Chiritian name of Archibald. Te defendant Wh 


mer, he may be fied under a capias ad ſatisfaciendum upon a judgment againf 
taken in exe- Arthur ; and averred that the plaintiff in this action was the 
en ſame perſon who was ſued by the name of Arthur. And on 
demurrer the court held it a good plea, the defendant having 
miſſed his time for taking advantage of the myſnomer, which 
ſhould have. been by pleading it in the firſt action. In the 
caſe of a bond given In a wrong name, he muſt be ſued by 
that Rang name, and the execution muſt. purſue it. The 

defendant had judgment. 


| tas! Taylor verſus Waſteneys. 


Common bail NH E defendant being arreſted for 25 J. lay in gaol till he 
rene though T was ſuperſeded. The plaintiff meeting him afterwards, 
alter 4 fan. got a note of him for 20 J. and brought a freſh action upon 
action ſuper- jit, and held him to bail. But the court diſcharged him upon 
ſeded. common bail, for it is but a farther ſecurity, and does not 
extinguiſh the former cauſe of action, which may be declared 
upon ſtill, ö a 
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Sir William Lee, Kut. Chief Fuſtice. 


Sir William Chapple, Kut. n 
Martin Wright, E ß: Juicer. i 


＋ 
, 
$/ 


he 

5 Thomas Deniſon, Ei: 15 | oh 

„s, Dudley Ryder, Kit. Attorney, General. 

10 The Hon, William Murray, Solicitor General. 
Dominus Rex verſus Turner *t al; 


Rule to ſhew cauſe why an appointment of overſeers Quaker. 
for Cirenceſter ſhould not be quaſhed, was ſerved by a 

| > quaker, and on his affirmation made abſolute; this not 

deing looked on as a criminal proſecution, though it is on the 

own fide, and the rule intitled in the King's name. 


Walrond verſus Pranſham. | 


\ N executrix in order to hold the defendant to bail made Swearing to a 
an affidavit, that he was indebted to her teſtator (ſo debt a. appears 


auch) as appears by the books of her teſtator, And it was ons 
« inſufficient, and common bail ordered. rhe — 


Dominus 


100 Hilary Term 18 Geo. 2. 


| 
' by 
Dominus Rex verſu White et al' | 
No ſcire facias HE condition of their recognizance was, to appear in f 
on og ages the King's Bench the lat Ay of Michaelmas term: on 
8 — vp ME which day articles of the peace were exhibited, and the defend- þ 
makes default. ant Mphite forbore to moe to have his | appearance recorded, 
(though he was there) and went to get bail. The proſecutor 
on this took out a ſcire facias teſted 28 November. And partly 
for the ſharpneſs of the proceeding, and becauſe the ſcire facia; 
muſt be teſted in term time, and he had to the laſt moment of | 
it to appear in, the court ſet aſide the proceedings. | 
| w 
Hand che Lad) Dinely. © h 
e | 7 ta 
If the cofts are I N aſſumpſit the defendant brought 8 J. into court on the in 
oy 8 uſual terms of paying coſts to that time; the plaintiff took fi 
sto court, the it out, and taxed his coſts, and ſerved the defendant's attorney; pc 
plaintiff muſt and they not being paid, went on to trial, and obtained a ver- th 
bo A | can- dict for 74. 186. The defendant inſiſted that he ſhould have pl 
3 no coſts for his ſubſequent proceedings, ſince it appeared that be he 
| | was over paid; but the court held, that as to the coſts it wa ea 
to be conſidered as if no motion had been made, the defend- 
ant not having fulfilled the terms of her own rule, in which 
caſe it is not uſual to grant an attachment ; but the plaintif it 
goes on, it being only à conditionat rule. They faid they len 
would make him allow upon the execution for the 8 /. he had the 
taken out of court, and ordered him the poflea in order to tax upe 
his. whole colls. Js ow T nies 457 timid b 
Tina; i 
Wilkins verſus Brown. Sal 
Where replica- OVENANT by the plaintiff as executrix of Bullyck: ed 
e 1 pare WM the defendant pleads, that there was another execitt9!, 24 
country» who proved the will, adminiſtred, and is living; wherefore 5 upo 
he is not joined, he prays the bill may be abated, The plain- lon; 
tiff replies, that the other executor named in the will is an in- 
fant of ſeven years, and never adminiſtred, and concludes with 4 
an averment; to which the ; defendant demurted genen: jur; 
and on argument by Serjeant Belfield and myſelf, the court hel unn 
it an ill replication ; the plea (they ſaid) contained full mam A to | 
of abatement, if it was true; and the plaintiff ſhould there, __ 
have joined iſſue upon it, and not gone over to a matter of n. 
fancy, which would have been properly under conſideration ul. 
f aps 
form, 


FF 


7 a 


= 
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upon the iſue: a probate granted to one under ſeven- 

teen is not therefore void. And if the infant really was not 1 Sid. 
joined in the probate, the plaintiff ſhould have {et it out on * 
ger, and have traverſed the never adminiſtring as executor, 

Vide 1 Lev. 299. 1 Brownl. 101. and Smith v. Smith in Tel. 
and Sir T. Jones s Reports. The judgment was to abate dhe 

hill, Je E | 


362. 


| Lekeux verſus Naſh; At Guildhall, 
* debt for rent againſt the defendant 28 aſſignee of a term, Prad cannot be 


WT”. WP... 


he pleaded that he had made a further aſſignment to one bene int Ts 
Reed before. the time for which the rent was demanded. To . 75 
which the plaintiff replied, non affignavit, And on the trial it Ag, and an 
appeared, that the defendant being try of the aſſignment er h by a 
he had taken, employed a perſon to find him one who would to a — is 
take it off his hands; and Reed a poor woman, then a priſoner not fraudulent. 
in the Fleet, was prevailed on to accept it; and Va in con- 3955 
ſideration of 5s, (which it appeared he lent her for that pur- 


ey; poſe) made a formal aflignment. The defendant inſiſting that 
er- this was not proper evidence on non aſſignavit, but that the 
ave plaintiff ſhould have replied per fraudem; the Chief Juſtice 
t he held, it could not be gone into on this iſſue, according to the 
an eaſe in Hob. 72, 166. The plaintiff became nonſuit. 

end- 

hich And now a new action being brought, and fraud replied ; 
ntiff it was debated, whether this was to be conſidered as fraudu- 
they lent or not: and the Chief Juſtice directed the jury to find for 


the defendant, He ſaid the defendant could not be charged 
upon the privity of eſtate, which was deſtroyed as againſt him 
dy the legal aſſignment to Reed: and it was the folly of the 
plaintiff to diſcharge the original lefſee : that Reed's being a 
deggar did not alter the caſe, as was ſaid in Pitcher v. Tovey, 
dat, 81. 4 Mod. 71. He grounded his opinion chiefly on 
two modern caſes in Chancery, where this had been determin- 


wllgck: ed to be no fraud. The firſt was * Valliant v. Dedimead, * 2 Tr. Atk. 
edle: 2 May 16 Geo. 2, and + Huddle v, Hawkſby, 4 February 174.4, 546- pl- 348. 
fore 3 upon the foot that an affignee ought not to be chargeable any 

= longer than he occupies the premiſſes. | 

an in- | | 

es with This being merely a point of law, the Chief Juſtice told the 

erally: Jury, they muſt find for the defendant : which they were very 

un hel unwilling to do, and therefore, to prevent their going contrary 

mas his opinion, I ſuffered a nonſuit. | 

* 3 | 8 

> as a 

Jeratio 1; zppeary by the minutes takgn of the decree In this cauſe, that the plain= 


i bill was to have an account of the rents and ſatisfaction for damages ; and 
i dave the aſſignment of the leaſe delivered up or ſet aſide, which the court diſ- 
Killed, but without coſts 3 and the plaintiff ordered to deliver up the bond tor per- 
1 : of covenants in the leaſe to the defendant, given by him to a third per- 

j Which way accordingly done in courts 
Dominus 


18 Geo. 2. 
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. Dominus Rex verſus Coningſby et al'. 


The ſeffions of , HE accounts of the overſeers of Watford in Herifordfire 
particular liber- having been allowed by two juſtices of the peace, an 
8988 or appeal was lodged at the county ſeſſions, which the juſtices 
appeals about Of the peace there refuſed to proceed upon, being of opinion, 
| the poor, and that as J/atford-was' within the liberty of St. Aban's, the ap. 
1 peal ought to have been to the liberty ſeffions. Upon this ; 
wo = mandamus was moved for, requiring the county juſtices of the 
peace to proceed. And it was inſiſted on, that by the 43 Elz. 
c. 2. all appeals muſt be to the county ſeſſions: and if the 
liberty could have juriſdiction, it would at moſt be only a con- 
current one, and the appeal might be to either at the elec. 
tion of the party. But upon ſhewing cauſe the rule was dil. 
charged, upon an affidavit that in fact the juſtices of the peace 
of the liberty do as ſuch conſtantly appoint the overſeers, and 
determine about them at their ſeſhons, without one inſtance 
to the contrary ; which the court ſaid, was to be conſidered 
as explanatory of the general words in the 4.3, E/iz. and is non 
confirmed by the 17 Geo. 2. c. 38: which mentions diviſions 
and bach who have four juſtices, and here are many 

mores Te | o 


Creſſy verſus Webb et al', © 
Damages aſſeſſed 5 B only pleaded to iſſue, the other defendants let judg- 
againſt defoult- FF" ment go by default. And it came on at Guildhall to try 
fendants plead- the iſſue, and alſo to aſſeſs the damages as to the others. On 
ing to iſfue are the trial Webb was acquitted : and a doubt aroſe, whether the 
Ante, 507,1108, Plaintiff could go on: but the Chief Juſtice thought he, might 
proceed, and he did ſo. n 


: 


A. 


+ - * ͤ — 


nnn i - * | -* 


Dominus Rex verſus the 1 of Hoſtmen in Nenn 
9 R 


Mandamus was granted, to admit a perſon into this com- Where books of 
pany : and by the return it appeared to be a queſtion, 20 ac 3 
whether the maſtef he ſerved had been adinitted to his freedom 44 d aigpens” 
in the corporation At large: whereupon he moved for a general to which they 
rule to inſpect the books of the corporation. I oppoſed this e 29 parties. 
on behalf of the corporation, as they were no parties to the 

diſpute : and cited the caſes of Ch v. Oldfield, (Hil. 4 Geo. 1.) 

and Shelling v. Farmer, (ante, 646.) Crew v. Saunders, (ante, 

1005.) and the caſe of Dr. Bridgeman, (ante, 1203). But the 

court ſaid, that every member of the corporation as ſuch, 

a right to Jook into the books for any matter that concerned 

himſelf, though it was in a diſpute with others. And the re- 

turn having pointed out the neceflity of inſpecting them for a 

re = an they would affift him with a rule; but it 
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Martin Wright, Ey: 


If any part of a 


cuſtom as laid 
be unreaſonable, 
the whole will be 
void 


Wut. Rep. 
J. R. 63. 8. C. 


Thomas Deniſon, E:; . YFuftices, 
Sir Michael Foſter, Kut. | 

Sir Dudley Ryder, Kut Attorney General. 
The Hon. William Murray, Solicitor General. 


„ — 


Wilkes ver/us Broadbent. 


paſs the defendant juſtified under a cuſtom, that when 

the lord of the manor of Halton, or his tenants of 
the collieries, have ſunk pits within the freehold lands, for 
working them, they have uſed time out of mind to throw the 
earth, ſtone, coals, &c. coming therefrom together in heaps 
on the land near ſuch pits, ſuch land being cuſtomary tenement 
and parcel of the manor, there to remain and continue; 
to lay and continue wood there for the neceſſary uſe of the pits; 


Ae of a judgment in Cm Ranch, where intrel- 


and to take and carry away in carts, &c. part of the coals laid 


there, and to burn and make into cinders other part of the cos 
laid there, at his and their free wills and pleaſures, And 


iſſue being joined on the cuſtom, there was a verdict for de 
defendant. But the court of Common Pleas being of — 


it was a void cuſtom, as laid, gave judgment for the plaint 


upon the inſufficiency of the bar; and a treſpaſs being there? 
; | 8 


D 


S S8 = 
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acknowledged, whereon a writ of inquiry iſſued he had final 6 
judgment for his damages and coſts. F : 1 


And after ſeveral arguments in Banco Regis the Chief Juſtice 
delivered the reſolution of the court for affirming the judgment. 


The queſtion he ſaid was, whether this was a reaſonable 
lx lei; which they held it not to be, inaſmuch as it laid a 
great burden upon. the land of the plaintiff, without any con- 
fderation appearing, either publick or private. That it ſa- 
voured of an arbitrary power, and might (as laid) put it in 
the power of the lord, totally to deprive the tenant of the be- 
nefit of the land, there being no. reſtriction in time, and the 
word near was too vague and uncertain. And though many 
caſes were cited out of Davis 32. b. as turning the plow on 
another's land, coming there to dry nets, erecting light-houſes, 
blowing up houſes, and the like ; yet thoſe were all caſes of 
neceſſity, and ſingle points ; whereas here it conſiſts of great 
variety, ſome of which are not neceſſary, particularly that of 
burning cinders: and if any part of the cuſtom be bad, it 
voids the whole. 4 Co. 21. 2 Ric. 2. 3. 1 Roll. Hr. 560. 
jl.1. 21 Ed. 4. 8. b. Litt. § 212. Litt. Rep. 233. Het. 126. \ 
Hutt. 101. Palm. 212. 1 Leon. 11. 2 Roll. 1 266. the 
caſe of claiming a warren in all the lands, held ill. | 


| 4s 
Between the Pariſhes of Sheepſhead in Leiceſterſhire and Mel- 
borne in Derbyſhire, 


A Perſon was certificated from Sheepſbead to Melborne, and Officiating as 
ſtayed there ten years; during which time the Lady E/i- 29228 a 
wheth Haſtings conveyed lands to truſtees for ſeveral charities — not 
out of the profits, and (inter alia) the ſum of 10 J. per annum to gain a ſectle-. 
the charlty- ſchool at Melborne, to be paid to the vicar there for WillRep. B. R. 
de time being. In a ſpecial order of ſeſſions it was ſtated, 87. 8. 6. 
that the certificate-man officiated as ſchool-maſter ſeveral Bur. Lettl. Caf, 
jears, and received the 100. per annum from the vicar: and “ * 
dis the ſeſſions held gained him a ſettlement in Malborne, where 


bey declare he had a freehold eſtate,” 


Et per curiam, The order muſt be quaſhed : for it does not 
ypear how he came into this employment, and the legal right 
v receive the ſalary is in the vicar, who not caring to officiate 

mſelf, has therefore paid it over to this man as his deputy ; 


— could never give any perſon a ſettlement, much leſs to 
-an. 


o 


Wightman 


correction. 


— 


, 


| 5 | | 5 
Tn eſcape it muſt I N an action againſt the marſhal for an 'eſcape, it was laid, 
appear rf” I chat the priſoner being brought before Sir William Chaygl, 
record. one of the Juſtices of our lord the King, at his chambers in 
|  Serjeant's- Inn, was there committed to the cuſtody of the mar. 1] 
ſhal at the ſuit of the plaintiff, as by the ſaid commitment may ret! 
more at large appear. | pla 
. | ' U 
One of the To this the defendant demurred, and ſhewed for cauſe, that — 
King's juices it not appear the commitment was of recerd. And on argu- whe 
ods of J. R. ment the court held it ill; for he is not in point of law in the ed 
.marſhal's cuſtody, till the commitment is entered on record; p01 
nor can the court take notice that Sir William Chapple had any Sd; 
power to commit him, he being only ſtiled one of the juſti 9 
of the King, which every common juſtice of the peace is. but 
5 a ca 
- . &. 
Claphamſon verſus Bowman. lber 
As he believesis IHE plaintiff's bock-keeper ſwore, that the defendant 
not ſufficient was indebted to the plaintiff in 3,400/. for money had and 


rename received by the defendant to the uſe of the plaintiff, as this di- 


e ponent verily believes, And the court held it not ſufficient, to en 
hold the defendant to ſpecial bail. | d. 

4 | arobh 

. were 

Dominus Rex verſus Freeman. Kade 

0 „„ og fins | | . bit th 
te... H E defendant was convicted, for that the keeper of the * 8 
ment for a reſ- houſe of correction having A. in his cuſtody, who was 18 


cue it muſt 2p- committed by virtue of a juſtice of peace's warrant, the deſend- 
8 ant a reſcued Cuſt and the court arreſted the judg- 
committed to ment, it not being ſhewn for what H. was committed, ſo as to 
make the houſe of correction a proper priſon (which prima fac 
it is not for all offences) and alſo becauſe the court cannot judge 


of a proper puniſhment on ſo general a charge. 


the houſe of 


Sir 


Eater Term 18. Geo. 2. 
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ene | N Nig ot en 279 
Sir Watkin Williams Wynne, Baronet, | verſes William 
Middleton, Eſquire.- / BS i of 6 


return on an election for a knight of the ſhire, in which the 
plantiff recovered his double damages and coſts: of which 
julgment error was brought. And now the plaintiff moved to 
mend, by adding a continuance, and a miſericardia; the want 
whereof it was apprehended would not be aided, if this was deem- 
ei a penal ſtatute. It was for that reaſon oppoſed, actions 
ion penal ſtatutes being excepted out of the ſtatutes of jeofails. 
ter curiam, There is nothing excepted out of. the ſtatute 
$ Hen. 6. c. 12. (which is properly a ſtatute of amendment,) 
but appeals and indictments of treaſon and felony... Ang in 


. 14:5 amendments were made: the plaintift therefore is at 
liberty to athgn errors de nous, | | 12 


Dominus Rex verſus Elizabeth Nicalls. 


S "ER 


U ward Bygrave, unjuſtly to charge William Frankland with 


mere grave ſwore it upon him; Nicolls only came in and 
feded Not guilty. And the jury found that ſhe was guilty, 
kt that Bygrave died before the indictment was preferred. Be- 
ite any judgment was given at the ſeſſions, ſhe brought a 
Wirori, and the cauſe was ſet down to be argued. 


* 1 > 
— The firſt thing determined was, that this being in the nature 
ſacie #4 ſpecial verdict, there was no occaſion for the defendant's 


Waring in court upon the argument: for ſhe is not conſi- 
kted 25 convicted, till, after the court have determined upon 


dere there being a general verdic, it ereated ſuch à preſump- 
of guilt, that the party cannot move, without being pre- 
| err COSI | | 

dit | N | 

* then came on upon the merits; when exception was 
w that one alone cannot be guilty of à conſpiracy, and 
1 but one convicted: but the court over-ruled this, on 
\ ority of Kinnerfley's caſe, (ante, 193.) where judgment 
vo, II. : 4 K Was 


TP HIS was an action on the ſtatute & 8 M. z. c. 7, Amendment. 
againſt che defendant as ſheriff of Denbighſbire for a falſe 


2 caſe of this ſort, Trin. 1 Gee. 1. in Banco Regis, Phillivs Ante, 126, 


HE was indifted at Hicks's Hall, for conſpiring with £d- One conſy'rator 
may be convict- 
ed arterthe other 


robbery, and for that purpoſe going before a juſtice of peace, i; dead. 


verdickt. And it was therefore not within the reaſon of the ante, $44, 
KW of moving for a new trial, or in arreſt of judgment; 968. 


fas Faſter Term 19 Geo. 4 


was given againſt him before the other had pleaded ; fo that 
there was a poſſibility of contradictory verdicts, which cannce 
de here. And I cited 1 Vert, 234. 24 Ed. 3. 34. J. 24 E. z. 
73. 4. in point. ä ee 4 


Averditcannot But then a doubt arofe, what the court could do, the g 

be removed from fiorari being brought before judgment: and this court not be. iſ; 
5 — ing appriſed of the circymſtances of the offenſe, could not tel 

| | what judgment to give: and in Carth. 6. it is ſaid, they cu. 

not give judgment, A rule therefore was made, to ſhew cue 
why the certiorari ſhould not be quaſhed, fo as to remit j 


back to the ſeſſions; which was afterwards made abſolute, 


— 2 


MU} 
| ; urt 
Sargent verſus Reed, that 


Preſcription to RESPASS for taking three buſhels of barley ; the 

as mur fendant pleads, That Richard Daniel being ſeiſed in f 
| ſhels out of a 8 : a t 

every ſhip's car- Of the manor of Penzance, of which the pier or key was pant 

8 of barley for he and all hoſe whoſe eſtate he had, at their own coſts | | 

Farne . K. uſed and ought to repair it, and had of right taken a reala 

91. 8. C. able duty called Buſbelage, (viz.) three Wincheſter buſhel 

barley out of and for every ſhips cargo of barley braught mn! 

aid key to be exported in any ſhip; and that he by bargan 

Yale, for the conſiderations therein mentianed, ſold it to the con 

ration of Penzance, to hold to them and their ſucceſſors in 

farm for ever, by virtue whereof they became and jet 

ſeiſed of the premiſſes in their demeſne as of fee: then hell 

that the plaintiff brought upon the key a cargo of barley, c 

lifting of 1200 Winchefter buſhels, out of which he as ic 

of the corporation, and by their cammand, took the three 

ſhels as by law he might. The plaintif by this replication 

nies the preſcription; and iſſue being joined, it went 8 

trial, and there was a verdict for the defendant. m c 


It was now moved in arreſt of judgment, that the pre t of 
ion was unreaſonable and uncertain, the word cf "Pp have 


too general ; and three buſhels out of a ſmall parcel, re 
as a large one, not being a reaſonable proportion. And 2 def 


96. Reym. 233. were cited. 


To this it was anſwered, and reſolved by the court, u 
word cargo as referred to a ſhip, was very intelligible, nt 
mean the whole loading. It may as well be ſaid that tht 

| /hip is uncertain,” one being much bigger than anothe! 
here are many caſes where words'as general have bee 


* 
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. 319. Stil. 2245 358. 1 Vent. 114. 1 Sid. 98. Cre, 
Jac. 30). 1 Bulft. 126. 2 Vent. 67, 78. 2 Sid. 174. Lutw, 
1519. Hob. 89. «| Pty 


Another exception taken, was to the manner of ſetting out Pleading a bar- 
the title of the corporation, the bargain and fale being only n ande 
id to be for the conſiderations therein mentioned, whereas it zr to be for a 
ought to appear to have been for a money, or valuable conſide- valuable conv- 
ration, according to 1 Leo. 170. MA. 569. 1 Co. Mildmay's —— 
cale, 3 Lev. 233. 1 . denn rex, but cured by 
| a verdict or taking 
To this it was anſwered, that the caſes cited were upon de- 3 80 
nurrer; but this is after a verdict, when it being laid, that 

vintute inde the corporation was ſeiſed, the court muſt take it 

that there was a proper conſideration: beſides, it is laid K be 

n fee farm, which imports the nt of money: and 2 

207 16. doth ob requife a e ee In Mo. 

04. it is ſaid, that it ſhall be implied in pleading, unleſs the 

oatrary appears: and though the verdict is upon the preſcrip- 

ion, and not on the conveyance; yet it is as ſtrong againſt 

tte plaintiff, being in the nature of a nient dedire. 


The court ſeemed to think this way of pleading it would 
ill upon a demurrer, but was now cured ; it not being a 
e title, but a title defectively ſet out, according to Salt. 
55. And the rule to ſhew cauſe was diſcharged. 


Dominus Rex verſus Thomas Broughton. 


3 N an indictment for perjury, the caſe appeared to be, Party fappoſed 
that one J/harram employed the defendant's brother James to be defrauded 
v ſell an eſtate for him that lay at a diſtance, whom J/har- nag eee 
m charged to have ſunk 7000. of the purchaſe money, and ND 
L 2 bill, and obtained a decree for an account, upon the 
ot of an impoſition ; after this James Broughton, pretending 
b have found a written account, wherein he had given Whar- 
m credit for the 7004. reheard the cauſe, and examined 
defendant, who ſwore that the account was ſent to him 
dis brother into Toriſbire to ſhew Wharram, which he 
WW; Wharram owned it to be his hand, and declared he 
u forgot it. The, Chancellor was of opinion, this ac- 
Punt was a forgeryz and therefore did not vary his de- 
ſe: dut recommended the proſecution of James, who there- 
n tan away: Wharrgm then indicted the defendant for 
"Jury, and offered himſelf as a witneſs; which I oppoſed, 
| the authority of Dominus Rex v. Nunez, (ante, 1043.) 

4K 2 ; and 


The be Kone v. n in Salk, 28 3. 


914 


_ end, 


Ons 


not ſufficient to 
conv ict a . of 


defendant in all the parts of his examination; 


_ Eaftex Term 18 Geo-2- 
and Dqaminus Rex v. Ellis, lon — ap the Cale 


| Saas ' Whereupon Wharram was examined, and contradiQed 1 


bur, being on 
perjury. ſingle witneſs on the point of the perjury, I iinſiſted, there ma 
10 Mod. dl no occaſion to go into our defence. And the Chief Juſt 
1950 being of that Opie the defendant was apt 


7 
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—_ 


III 


_ a 


Dominus Rex verſus Bambridge. 


Woman exhibited articles of the peace, ſtiling herſelf How 'to take 
the wife of the defendant, ſetting out acts of cruelty, nai. e. yy 
nnd the pendency of a ſuit in the ecclehaitical court fer 2 rriage is diſ- 
tution of conjugal rights. The defendant coming to put puted- 
tail, inſiſted the recognizance ſhould not be taken fo as to 

any admiſſion of the marriage. And the court ordered 
would run thus, 4 To keep the peace towards our Sovereign 

fd the King, and all his liege people, and particularly to- 
ui Hannah Pian, who bath cxhibited articles of the peace „ 
Nainſt him the ſail James Bambridge, by the name of Han- 
bu Bambridge wife of him the ſaid Zames, and that he ſhall | 
M depart the court without leave, &c.” 9 


— 


4K 3 . 


: 


| Trinity Term 18'Geo. 2. 


Walker verſus Robinſon. „ 


Certificate on N treſpaſs for an aſſault and taking a rope, the l 
11 againſt I 184. damages. And Mr, Juſtice Burnet, who 9 - 
Will. Rep. B. R. Cauſe, certified his approbation of the verdict, according tg 17 
93- S. C. 43 Eliz. c. 6. in order to prevent coſts. The plaintiff however 
moved (as it was a new caſe) for coſts de incremento, | 
here was an aſportation; which on 22 & 23 Car. 2. c. 9. be 
been always held to carry coſts. But the court in this caſe re. 
fuſed it: for the 43 Eliz. takes in all but a few excepted cafe; 
of which this is not one. And though it has not been uſul iu 
grant a certificate on this act, yet we have often. known it 
threatened. And in the caſe of White v. Smith in C. B. Pal, 
17 Geo. 2. Chief Juſtice Milles, in an action for taking 
on Hounftow- Heath, did certify, and prevented coſts, 


Between the Pariſhes of Saint Peter in Sandwich and * 
{ton in Kent, 


_ 


enact wie Servant was hired for a year, during which he, with hi 
to ſea with his maſter's leave, went to ſea upon the herring fiſhery, | 
ing + nag hired another to do his work in the mean time: he returned: 
ing anotherto the end of three weeks after the expiration of his year, 


bo bis mobs þ tled with his maſter, and received his whole year's wages 
Bur. Rep. 308. | 

12 — This the ſeſſions held was not a ſervice for a year; butt 
$92- 946. court, on the authority of the caſe of Ip (ante, 423.) and Bud 
Gendneflon. v. Leoſioff, (ante, 1207.) held it a ſettlement ; ing he 


Bur, 2 Caſ. to be conſidered all the while as in the ſervice of his mae 
251. pl. 85. 


and the perſon he found to do his work was his ſervant, 2 
not the maſter's : wherefore the order was quaſhed. 


The Weavers Company, qui tam, verſus Forreſt. 


May declare Bill of Middleſex was, to anſwer to the weavers et 
1 1 ny: and the declaration was in the name of the 0 
bl. pany, gui tam for themſelves and the poor of a pariſh ue 


| See Barnes 495. the offenſe was committed: it was moved therefore to ſtay" 


33 238 becauſe the declaration diffexed from the proc 
| I ad ut the court held it right, it not being uſual to inſert in! 


722. Rich. bill of Middleſex on what account or in what right the Þ 
1 vol. 8, 2g: ſues, as in the caſe of executors and adminiſtrators, the cal 
n. Canning an aſſignee of a bail-bond, and the like, where the 
2 7 Davis: only ad reſpondendum to A. B. 


Then exception was taken to the notice at the bottom of Eg notice 
we proceſs, which was only to appear at the return thereof, — ue. 
being the 14th of June, without ſaying this inſtant, or ex- year. 
rrefling the year of our Lord, or of the King: but the court 
aid, it muſt be underſtood the next 13th of ne, and held it 


right. 


' 


Between the Pariſhes of Maidſtone and Hedcome in Kent. 4 be 
Bur. Settl. Caf, 
1 certified Richard Burden and Mary his 253. pl. 86. 
wife, who came therewith into Hedcome, and had four Certificate con- 
children. And upon his becoming actually chargeable, they _— — 4 ; 
were all ſent back to Maidſtone by an order of two juſtices of kx. 
the peace, : _ Caf. 591. 
Upon appeal to the ſeſſions, it was ſtated, that the man in Te —— : 
1715, lawfully intermarried with Mary Lee, who then appear- was Broombal!, 
ed in court, and by whom he had ſeveral children, who were m_— 23 
all maintained at Maidffone, as the wife and children. That“ 
in 1730, he (in fact) married Bromball, whq was the 
woman that removed with him to Hedcome, and is the ſame 
that was how ſent back to Maidftone; but the ſeſſions con- 
idering they were both called Mary, and that Maidffone actu- 
uh maintains Mary the real wife, and all her children; were 
of opinion, the others were not to be ſent back to Maidflone ; 
and therefore confirmed. the order of the two juſtices as to the 
man, and quaſhed it as to the woman and the children of the. 
ſecond marriage, 


ESS HAAS 


And now on debate in B. R. it was held, that the two juſ- 
tices of the peace had done right in ſending them all back to 
Maidftene, for the certificate is concluſive to Maidſtone : and 
upon the fact ſtated, it does ſufficiently appear, what Mary it 
vas that was meant by the certificate : and that this caſe did 
not differ from that of New Windſor and White | Waltham, 
(ante, 186.) nor did it alter the caſe, that Maidſtone had the 
teal wife and children to maintain alſo: they therefore con- 
firmed the order of ſeſſions as to the man, quaſhed it as to the 
eſt, and confirmed the order of the two juſtices of the peace 


NB 


u tot, 


Turner verſus Schomberg. 


4 ot defendant gave his note for 361. He was afterwards Where common 


diſcharged on the inſolvent debtors act : afterwards ; 1213, 


neeting the plaintiff, he promiſed to pay the debt at two gui- 1 16 Geo. 2. 
. per month, and paid twelve guineas accordingly. 14 c. 17. f. 18. 


2 Sce B , $1, 
4K4 deing 37. en 1 U,, 


6 9. 


es her. Reg being now ſued for the reſt, the court diſcharged him on 


Practice as to - | HE defendant pleading a ſham plea ; the plaintiff oh. 


— 


5 oa eee uſurious contract, one moiety to the crown, and the othet 


M f Trinity Term 18 Geo. 2. 


8 


— - * 4 


common bail, ſaying it was no new conſideration, but the ol 
debt. OWE ef 3 wp 4 ; | Heu * N. 1 
| | e 
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plrading as will 


9 tained the common, rule, that the defendant ſhould plead 
27 peremptorily on the morrow, and that ſuch plea ſhall not be 
waived and ſerved it on the defendant's attorney, who tak- 
ry ng no notice of it, the plaintiff 'after the day was out ſigned 
judgment: which the court on the maſter's report held to be 

irregular, the firſt plea ſtanding, if the defendant did not lay 

hold of the opportunity given him of altering it, whereby the 


plaintiff has the, benefit of his motion. 


Dominus Rex verſus Hendricks. 


RB. R. will not Y 12 Ann. c. 16. the treble value is recoverable on an 

grant informa- | | 

ter the ſuit is to him that will ſue for the ſame. By 31 Eliz. c. 5. 1 5 

lapſed to the the common informer is limited to a year after the offenſe 

(row. , . . 82 a *. 7's 
committed, and if no ſuch ſuit is brought within the year, 
then the crown may ſue at any time within two years after the 


end of the firſt year. 


LS +% 


charged it, being of opinion, that it was a matter left to the 
diſcretion of the crown, which the court had not power to ex- 
erciſe: and there never was an inſtance, where for a penalty 
veſted in the crown only, this court ever granted an informa- 
tion; but they are always filed by the Attorney General, who 
is the proper officer in thoſe caſes. 1 


FL3 þ 
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Marſh et al', aſſignees of May a bankrupt, verſus Chambers 


Kote indorſedto I N affumpſit the defendant was proved to be indebted to fe 
a debtor of a bankrupt in 208/, By a ſet-off, and bringing money in 
ws th. afier court, this whole demand would be diſcharged, if the defend- 
e bankruptcy n f NN to | bank- 
cannot be ſet of, ant was intitled to be allowed 1277. upon a note of the van 
Tri. at Ni. Pri. rupt's, which he claimed as indorſee, the caſe. as to ulich 
_— was thus: hes - 6 Frog 


One Scott who was poſſeſſed of this note at the time of the 
dankruptey, applied to the defendant, who he knew bwod 0 
money to the bankrupt's eſtate, deſiring him to take the 70 


21 


6 
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Trinity Ten ig Oe J. | wy 

and claim a credit for it, on ſettling with the aſſignees, a.. 
cording to 5 Geo. 2. c, 30. The defendant ſcrupled it, and 

the bankrupt would not conſent; but at laſt the defendant ven- 
tured, upon Scott's indorſement (who he ſaid: was a, good man); 2 wot 
to pay the 1274. and upon notice to ſet-off, produced be 
note. I oppoſed its being allowed, it appearing to be an iin 


doſement ater the bankruptcy, whereas the words of the act os OM A 
are mutual debts before; and ag it was an, unjuſt attempt N 
dort, to get 204, in the pound. But the Chief. Juſtice con 
ſdering it might be dangerbus to inquire into the preciſe time 

of indorſing negotiable. notes, ike wn ofS to allow it; 

which with much difficulty, and merely in deference to pak 54 

nion, they did. But upon motion for à new trial the verdict 

was let aſide, with the concurrence of the Chief Juſtice, he 
words of the act being as before ſtated, and the defendant hav- 2 F. Will. Rey. 
ing no right to ſtand in a bettet condition than Scett, who 7**: 

could only come in for a dividend: beſides, it would be of ill 
conſequence in trade, if debtors to the bankrupt's eſtate ſhould * _ 
be allowed to buy up debts, in order to ſet them off in this 
manner. They gave no opinion how it would be, if the 
nature of the tranſaction and the time of the actual indorſe- 


ment did not appear. „ $45 45k 100 


i + wth 


Dominus Rex yerfus Sir Henry Penrice. 


MAN DAMUS, ſuggeſting that Matthew Hubbard was in Return is good, 
Eaſter week choſen churchwarden of Helen, and: com- - a> 8 

manding the defendant to ſwear him in, or ſhew cauſe to the — 4 * 

contrary, To this he returned, that, Hubbard was not elected 

in Eater week, and that upon his offering to ſwear him in, 

Hubbard refuſed to accept the office. | 


To this I excepted, for that the return had confined it to 
a particular time, and was in the nature of a negative preg- 
nant, for he might be choſen at ſome other time; and returns 
(which are not traverſable) muſt be certain to every intent. 
Salt 432. And Hubbard's refuſal could be no reaſon, for he 
might change his mind, and the pariſh had an intereſt in 
making him ſerve the office. And the court held the latter 
part of the return inſignificant ; but as to the firſt exception, 
they held it good, as it purſued the ſuggeſtion of the writ : 
aud therefore allowed the return. | - 


Sparrow 


— * 8 4 
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1 Trinity Tetm 18 Geo. 2. 
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4 PHE defendant inſured goods to London, and itil the ſani 


A ſhould be ſafely landed there. The ſhip arrived in the port 
df London, and the owner of the goods ſent his lighter, and 
received the out of the ſhip: but before they reache{ 
land, an accident happened whereby the goods were damaged; 
for which this action was brought againſt the inſurer. For 
the defendant it was inſiſted upon, that the accident happen. 
ing after the owner had taken the goods into his poſſeſſion, it 
was 2 loſs after the inſurance was ended. To which I an- 
ſwered, that if this had been an action againſt the maſter or 
' owners of the ſhip, that would have been a good anſwer ; for 
they were certainly diſcharged ; but in this action it could be 
no anſwer ; for during all the voyage it might as well be fad 
.. © the goods were in the poſſeſſion of the aſſured, who took the 
-. hip to freight, and whoſe ſervant the maſter was to this pur- 
| poſe, as much as the lighterman: and theſe words are put 
into policies, to guard againſt all ſorts of loſſes, till there i 
An actual landing; becauſe in the caſe of ſhips of great burthen, 
that are forced to lie off; there may be a carriage for mary 
miles in boats or lighters, and it was in the courſe of trade 
for the owner of the goods to ſend his lighter. But the Chief 
Juſtice held, the inſurer was diſcharged. He faid it would 
have been otherwiſe, had the goods been ſent by the ſhip's boat 
which is conſidered as part of the ſhip and voyage. And the 
jury (which was of merchants) expreſſing, they thought f 
turned upon that diſtinction, brought in a verdict as to this 
point againſt the plaintiff, wats | 
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Sir William Lee, Eur. Chief Tuftice. | 
Sir Martin Wright, Kut. | 
Sir Thomas Deniſon, Kut. Toi N 
Sir Michael Foſter, Kut. a 


Sir Dudley Ryder, Kut. Attorney ar. 
The Hon. William Murray, Solicitor General 
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Finch et ux' verſus Duddin et ux. 


N an action for a ba of the plaintiff's wife the Baren 
1 defendant's wife, og. was judgment for the 1 unter 
and the wife of the defendant was only taken in execu- — 4 , 

tion. She moved to be diſcharged, but upon affidavits of en- meg. 
cdeayours to take the huſband, and it not appearing there was den E ur 
any deſign to ſereen him, the court refuſed it, on the 1 3 
ty of Pitt v. Meller et ux', ante, 1167. 


Henbury verſus Roſe. 


O the back of the iſſue was wrote, Take notice of trial ar Pre 
the next aſſaen. And though there was no date, or 
— or attorney's name mentioned ; yet being on the back 


of the iſſue, the court held it good; but that it would not be 
ſo upon a ſeparate paper. 


Mattiſon' | 


1536 


2 Keb. 226. 


In treſpaſs the 
plaintiff need 
only falfify the 
defendant's title. 
Forteſc. Rep. 


2. 


4 


Crectinꝑ a ſtall 
in 2 market js 
not of common 
paſs s the pro- 

per remedy for 

doing. 

Willi. Rep. B. R. 
103. 


- 


© Michaelmas Term 19 Geo. 2. 
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Malaättiſon qui tam verſus Allanſon. 


9 


o 


N action Was br nt upon the * late? ſtatute againſt 
horſe- racing for the penalty; and the jury found a ver. 
dict for the defendant, contrary to plain evidence; and the 


court denied a new trial, there being no proof of any miſe. 


haviour in the defendant, or tampering: with the jury. And 
this was within the reaſon of caſes in the "Exchequer, where 
verdicts for defendants are never ſet aſide for ties in 
the caſe of duties; and this is excepted out of the ftatute 
of jeofails, as much as indictments. | 


- 
1 — 
4 
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Ciury verſus Hole. jy thn 
T's: plaintiff declared in refpaſs upon his g poſſeſſion ; 
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the defendant makes title, and gives colour to the plain- 
tiff; the plaintäff replies, de injuria ſua propria, and traverſes 
the title ſet out b the defendant : and upon demurrer, and on 
the authority of Gin v. Williams, P. 5 Geo. 1. the court held 
this a good replication ; for it lays the defendant's title out of 
the caſe; and then it ſtands upon the plaintiff's poſſeſſton, which 
is enough againſt a wrong doer; and the plaintiff need not 
reply a title. Judgment pre qu,jů . -_ 1 


The Mayor, &e. of Northampton verſas Thomas Ward. 


HE plaintiffs declare for a treſpaſs committed by the de- 
fendant in breaking and entering their cloſe called the 
Butcher Row, and erecting a ſtall there. The defendant plead- 


ed ſeveral pleas, which went to iſſue, and were found againſt 


him. But his third plea was, that there is à publick market 
held every Saturday in the locus in quo for ſelling of butchers 
meat; wherefore he entred the market with his meat, in or- 
der to fell it, and for that purpoſe erected a ſtall in the open 
market, for the neceſſary expoſing his meat to ſale, and laid 


. . 8 n 2 Jy — 1 
© "his meat upon the ſtall, prout ei bene licuit, gude &/! cadem, Fc. 


The plaintiffs replied, that they were ſeiſed in ſee of the cloſe 
and market, and that the defendant without their licence, and 
of his own wrong, entred and fet up the ſtall. To this there 
was a frivolous rejoinder, and a demurrer. hl Fg 


It was three times argued at the bar, and inſiſted on for the 
defendant, that be had not only a right co come into the mar- 
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Michaelmas Term 1g Geo: lr. 
market, but alſo to erect a ſtall there; and that if he had not, 
yet treſpaſs was not the proper remedy. 70 205 
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ay 2 oe ferro nt3; fo Sis ; 
And now Lee C. J. delivered the reſolution of the court. 


As to the firſt point, they were, all of opinion, that .though 


every perſon has of common right > liberty, of coming into 2 


5 market for the purpoſe of hupng and ſelling; yet he 


not of common right a liberty of placing a ſtall, there, but 
he mult acquire that by a compenſation, which is called ftall- 
ige; aud in Blunt's Law Dictionary, Minſheu!$,, Baer verbo 
Ejiallage, and Spelman's Gleſſary, is defined to he, a latisfaftiop 
to the owner of the ſoil, for the liberty of placing 2 Gall upap 
it, and if in the erecting one the ſoil 18 broke, it is called piccags. 


And this of ſtallage is ſo fixed to the owner of the {oil that in 
. 474 it is held to deſcend to the Borough Engliſh heir, though 


the right to hold the market goes to the eldeſt ſon. It is nat 
— 25 a toll, which can only be due by grant or preſcription; 
whereas ſtallage is demandable in the caſe of a new erected 


market; and the ſoil is no farther , conſidered as dedicated to 


the publick, than the common right of entry goes. 2 Inf. 220. 
1 14. Raym. 149-. | | of 1% 115 gy 1 VE Wi 


. 1 1 8 0 $ x mu | F | 1 
As to the ſecond point, they were all of ono that an action 


of treſpaſs was the proper temedy for the owier of the toil, 
againſt one who wrongfully places a ſtall there; "and he could 
have no other remedy ;. he could not diftrain damage feaſant, or 
if he could, it would not follow that trefpaſs does hot lie. He 
cannot bring debt or t, for there is no certain duty, or 
implied contract. Spelman ſays, the /tallagiator muſt. facere. re- 


demptionem cum praepoſito burgi, ſecundum quod cum eo convenire 
Merit. 8 4 15 e e e 


" * 1 5 4 


In all caſes of exceeding the authority given by law, the 
party is a treſpaſſer. 6 Carpenter's caſe, 8 Co.” 2 Rell, Ar. 
501. G. 1. And this is not ſo'properly a nonfeazance, as a 
misfeazance. Though a man has a right to go into a church, 


jet he has no right to erect a_pew there, without the direction 
the ordinary. a uae cart 


They held therefore, that the plaintiffs had a right to à ſatis- 
on as owners of the ſoil, and that they had purſued the 


1 remedy: wherefore judgment was given for the plain- 
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Between the Pariſhes of Croſcombe and St. Cuthbert i 


mer. A Servant was hired for and ſerved a year in Coſcombe. He 


wean FA. continued to ſerve on there without any new agreement ' 
year gains aſet- fox a quarter of a'year, when the maſter removed into a houſe p 
= Orgs in 88. Cuthbert s, where the ſervant continued with him for t 
new hiring: Ralf a year, and then married. The queſtion was, whether 
Bur, Sertl. Caf. this was a ſettlement in St. Cuthbert's within the reaſon of ba WW © 
7 l. 87. cafes that have held the ſettlement to be gained where the li * 
| forty days ſervice was? And the court held it a ſettlement there, p 
for it is ſtill a continuing in the ſame ſervice within the mean- p 
ing of 8 & 9 . Z. c. 30. though there is no new agreement. fe 
And upon the whole there has been between this maſter and ti 
ſervant a hiring and ſervice for above a year, Ante, 1164. pl 
poke | Dominus Rex verſus Baker. 5 
| . Gy re 
|- Conviftiongood  N a conviction for keeping a lottery-office contrary to the 3 
B _ wen Soo late ſtatute, it was ſtated, that Jones gave information be- 6 
that * "he fore two * 3 and Martindale a [edible witneſs proved the 
party. fact: whereũpon due ſummons iſſued, and the defendant ap- 
19 peared; and the information aforeſaid, and the ſaid evidence ſel 
thereupon vena being now here read unto and fly underflud to 
by the ſaid Francis Baker, he is aſked what he to ſay. p 


I objected, that it ſhould appear, the evidence was given 
in the hearing of the defendant : whereas it was only red; 
whereby the defendant loſes the benefit of a croſs examination. 
But the court held it well enough: for all is a hiſtory in the 

ſent tenſe, and ſuppoſed to paſs at the ſame time ; and if it 
had been beard, it might be ſaid to be only hearing it read. ln 

| theſe caſes it is enough, that it does not appear to be wrong: 
Ante, 608. and it is laid to ully underſtood by him. In the caſe of 
8. F. ſettled in Thed on the candle act, it was held not to be neceſſary to auer 


. N the entry of the officer to be in the day-time ; and not in thc 


evidence nuf in night, when 2 conſtable's preſence would be neceſſary. Thc 


fact be given in 1: 
3 conviction was confirmed 


defendant, and 
face to face.” See 3 Bur. Rep. 1785. 
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The Weavers Company, -qui-tam, verſus Forreſt, and fout 5 6,4. , 


others, in ſeparate actions, ante, 1232, 


HE company brought actions as common informers for Defendant who 
the penalties in the ftatute 7 Ges. 2. c. 5, for” ſelling . 
printed calico, and ſet out their charter, to ſnew hey ns CIS 
to ſue and be ſued, with a profert. The defendants” demanded 
ger, and had a copy of the charter delivered to them; after . B. It was 
which they put in the general iſſue of Mi debet taking no notice beld in C. B. 
of the cher. The plaintiffs made up the iſſue, and inſerted the Irans 
prayer and oyer at the head of the pleas, and demanded to 222 
paid for it; upon which the court was moved to expunge it, hat the | 
for though the defendants had a right to ſee whether the plain- os — 
tiffs may ſue, yet they are not bound to inſort the oyer, but may perſons, a cor. 
plead to the merits. e | . * poration could 
not ſue a6 4 
ommon ine 


On the other ſide it was inſiſted, that the demand and giving former 
ger is the act of the court, whoſe acts either party has a right to 
record, And Carthew 301. £4. Raym. 969, 1055. 1 Saund, 


306. Lutw. 680. 1 Vent. 37+ 2 Med. 389. Cre. Fac. 679. 
G. Litt. 260. a. were cited. 11 


WG 


But the court held, that if the plaintiffs vou avail them». 
ſelves of the letters patent being ſet out at large, they ought 
to do it by praying them to be inrolled at the head of their re- 
plication, and ought not te do it at the defendants expence, and 
therefore ordered the oyor to be expunged. 


ven 

a 

- e Thos 12 5 
10 Y the ſtatute 11 Geo, 2. c. 19. it is provided, that the Conſtruction of 
ng; landlord may make himſelf a defendant in ejectment, tho' the aQ for +: 
ſe of tenant refuſes to appear; and tho' judgment is I againſt lords defendants 
an , de caſual ejector, the court ſhall order a ſtay of execution, jo ub 

z the until they make further order therein, | * See Supplem&to - 


In this cafe the landlord appeared without the tenant; and | 
after a verdi& for the plaintiff, he brought a writ of error, 
upon which the plaintiff moved to take out execution; which 
the court refuſed” to grant, for tha' it is left to their diſcretion, 
yet that can only be a legal one, The act intended to put the 
landlord in the place of the tenant, that he ſhould not be 
ſtripped by any a& of the tenant, and it ought to be conſider- 
tät if the tenant had brought error, which would undoubted- 
N 1 


ly 


„„ eee, Good 914; 


4 ; ly be a . This court cannot take upon them to 
judge, whether there is error in the proceedings or not. 


e 2 T TA bas yp MN * 2 * An 9 . Werl 0 50 2 
. * OE. 


A *F orbes verſus Lord Middleton 
ft AT , roi tir: nc „ Bir . 
Praflices*. 7 N affine the defendant pleaded the 8 7" wt all 
I. w ſtatute of limitations: the iſſue was found againſt hin 
a2̃t the aſſizes ; but as to the ſpecial plea there was à replication, 
e 8 — — and ſur-rejoinder, to which the deſendant demurred, 


and the plaintiff joined in demurrer. This term the plaintif 


made it a concilium, put it in the paper, and no body appearing 
do ſupport the demurrer, obtained judgment. It was noy 
wovecd to, ſet this aſide as irregular, the rule for the conciliun 
ba uing never been ſerved, or any notice given of putting it in 
4.44.4 + the: paper, But the court held it not to be irregular, and that 
litt was the duty of the defendant to ſearch, fince-he muſt expect 


++ the plaintiff would proceed, Then it was moved to ſet it aſide 
upon payment of coſts, upon the foot of ſetting aſide regular 
judgments. But the court ſaid, that was never to be done, 
baut Were the defendant was to plead to the merits; not to 
Sie him the advantage of g nicety in pleading.) And if there 
was any ground for the demurrer, (as in, fact there was) he 


might bring z writ of erxor, but they would not relieve him, 
eh enn 1 n S 
2 44ND TEM 31 734492 3 i 
"4 $203 10 "Doe fo r ent th 
bas een aa 0 Rex . Magrath.. "ONE 
The court will E was committed for. maar. reer it appearing 
' bail on depo- to be no more, upon the depolitions before the coroner, 


the cutonr the court admitted him to bail, according to Salk. 104. Trin. 


Ante, 91, 5 Geo. 2. Rex V. Dultan, and Mr. n caſe. N 
1 — £ A 2 $0.57 v.75 +4 * . 4 
e 8 TY 
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granted "FF HE al wh led in the ut ee nce 10 Lin 


don, and was taken in Adenin for which he brought 

nd falſe .mpriſoament z and aow -moyed hy liberyy to 
KA: ee +4 of the proc dings Which up 2 
gta, lo far as related to the ſuit agalnſt himſelf ** 
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De Bulf ef Mackenſie. 


HE plaintiff recovered in the court of Meudem in France Thete mall be 
damages and coſts for a malicious proſecution to 2,500 A common bail on 
he arreſted the defendant here, and held him to ball, on an foreign court, 
afidavit of fo much being due to him upon a judgment br decree. — 

And the court held, this did not warrant holding to bail; for 

won a decree here there can be no bail, and whatever might 

de the caſe of a money debt contracted and ſued for abroad 

yet this being a caſe of damages for a malicious proſecution, 

can never be conſtrued to raiſe a debt here. So common bail 

was ordered, 


' Maſſa verſus Dauling · At Guildhall, 


pen uſury pleaded to an action againſt the defendagt Uſury, 
as indorſor of a note for 200 l. The caſe was, that 
Grace took the note upon advancing 197 J. when the note had | 
bree months to run, and at the three months end took anather Y 
date for 200 l. upon advancing 31. for other three months. It | 
s inſiſted, that this was not uſury, being a aſe gut 
Aout of the notes: and both parties becoming bankrupt, 
d the commiſſioners refuſing to let theſe notes be proved, a 
tion was preferred to the | Po Chancellor who directed an 
we upon them, And now Lee Chief Juſtice held, that this 
s uſury within the meaning of the ſtatute, 12 Arn. c. 16, 
prohibits taking more than 5 l. per cent. upon any con- 
d directly or indirectly ; however he left it to the jury upon 
queſtion, whether this was to be deemed a purchaſe or a 
n; who found it to be the latter, and the defendant had a 


VR DE © PR ꝓꝓꝓ TT ae 


7” Waples verſus Eames. At Guildhall, 

aght ; 

70 HE ſhip Succeſs was inſured at and from Leghorn to the Infurer is liable 
was port of London, and till there moored twenty-four hours — ip 0s 


hood ſafety. She arrived 8th Fuly at Freſb-wharf, and moor- A . 
but was the ſame day outs dic an — ph o back yy 

tte Hope to perform a fourteen days quarentine. The men 

| this her; and on the 12th the captain ap- 

n de excuſed going back, which petition was adjourn» 

ye 28th, when the regency ordered ber back; and on 

ol. II ws the 


1244 Michaelmas Term 19 Geo. 2. 


the 3oth ſhe went back, performed the quarrentine, and then 
ſent up for orders to air the goods. But before ſhe returned the 


ſkip was burnt on 234 Aug. And now the queſtion wi, 


- . — 
whether the inſurer was liable? pen 
„ For thedefendant it was inſiſted, that the ſhip arriving and 
being moored on 8th * uh, and remaining ſo till the 30th, here 
was a performance of what he had undertaken, and his riſque 
. ought not to be extended to ſo long a time as between 8th Ju 
and the burning 23d Auguſt. 
. K 364-1 Bend en £ 
But it was ruled, that though the ſhip was ſo long t 
moorings, yet ſhe. could not be ſaid to be there in good [afth « 
which muſt mean the opportunity of unloading and diſcharging 
whereas here ſhe was arreſted within the twenty-four hours, a 8 
the hands having deſerted, and the regency taken time to con 
ſider the petition, there was no default in the maſter or on 8 
And it was proved that till the fourteen days were expired, the 
could be no application tg air the gogds., Wherefore the | 8 
found for the plaintiff. OR g ue 
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Watkins verſus Hanbury. 


HE defendant being taken upon a capiat ad ſatisfacien-. One in execu. 
dum, paid part of the debt, and gave a warrant of 4 hep Prey 
* A ew judg- 
Attorney to confeſs a new judgment for the reſt,” upon ment without 
me given him to pay it. This was moved to be ſet aſide, bes che preſence of 
uſe no attorney was preſent on the part of the defendant, Mata 
en the warrant was executed; according to two ſtanding 
ves of the court of Car. 2. and 4 Geo. 2. the firſt of which 
weed ſpeaking of perſons in cuſtady on arreſts, may extend 
/ to neue proceſs; but the ſecond is general, and relates to 
ſott of cuſtody, But the court held the warrant of attor- 
to be well given; for the defendant had a beneſit by it in 
zung time: and the ſecond rule muſt be conſtrued: being in 
lach as aforeſaid; the only intent of that being, to make it 
Keſſary to have an attorney on the part of the 2 where- 
| under the former rule, an attorney for the plaintiff (who was 5 Med. 144, 
ixely to adviſe the defendant for the beſt) was ſufficient. 


4 L 2 Vaughan 


1246 | Hilary Term 19 Geo. 2. 


If 
* d gene 
Vaughan verſus Fuller. In Middleſex. = 
| Ifindorforpays I N an action upon a promiſſory note by the inderſee agai * 
part of #20 an indorſer, it was proved that the defendant had paid pan purp 

drawer is un- the money. And hief Juſtice Lee held that ſufficient, to 
neceſſary. diſpenſe with the proving a demand upon the maker of the note, It 
. 4 | . deſcr 
| | | WIcun 
Hubbard verſus Sir Henry Pentice. 155 

hpi } | | 

8 10 2 mandamus to ſwear the plaintiff churchwarden d gent 
right the clef- Heſton in Middliſex ; the defendant returned, that be u vere 
n nn not dul elected. And in the courſe of the trial the quefia f be to 


the parſen avd was, where the common right of chuſing churchwardens refs! 

pari The plaintiff infiffed, it was in the pariſhioners at large u u 
: ue. and ere therefore have left it upon the defendant 4 

w+ a cuſtom, or right in the parſon, to name one; 

cited Carth. 118. N 13 for that purpoſe. The defendut 
on the contrary inſiſted, that of common right it was in de 
parſon and pariſhioners, and therefore it lay upon the plaint 
to prove 2 cuſtom in the pariſhioners to chuſe both; and cit 
n. Fac. $32. Cre. Car. $51. N 31. 1 Vent. 267. M 
of this opinion was the Chief Juſtice, and that though then 
are ſome dictums to the contrary, yet they had never been 
garded. The plaintiff therefore went on to prove a cuſtom! 
chuſe both by the pariſhioners, but failed in it; it uy 
that though the parſon had generally left it to the paniituone 


yet he had ſometimes interfered. 
| Acurate may The Chief Juſtice-likewiſe held, that a curate flood in 


nominate = place of the pariſon for the purpoſe of nominating one chu Y 

* . and cited 2 Vent. 41. that a curate may make 2 fn ü 
Dominus Rex verfus Margaret Cooper. 

None but a H E was convicted on an indictment for being 4 


tarretoror e ON and turbulent brawler, and ſrwer of diſcord amongſt b. # 
5 ens a and honeft neighbours, ſo that 1 u moved, and 1 
words. divers ftrifes, controverſies, quarrels and diſputes, among bn 
ey liege people, contra pacem, Ec. 1 


Hilary Term 19 Geo. 2. 


It was moved in arreſt of judgment, that the charge vas too 
general, and did not amount to being either a barretor or com 
mon ſcold, which are the only inſtances in which a general 
charge will be ſufficient. 1 Sid. 280. 6 Med. 311. and 
2 Hull. Ar. 79. 2 Med. Caſes 52. Hawk. 198, 226. and 
Rex v. Taylor, Mich. 3 Geo. 2. ante, 849. were cited for that 
purpoſe f 


It was likewiſe objected, that if the words did amount to a 
deſcription of a ſcold, yet it ſhould be laid to be ad commune 
r aeg neighbours, for every degree of ſcolding is 
not indictable. | 


And the court was of opinion (abſente C. J.) tat the judge» 
ment ought to be arreſted on both exceptions, for none of the 
words here uſed are the technical words, and it muſt be laid to 
de to the common nuſance. 


F itzgerald verſus Plunket. 


HE court ſet afidea judgment entred up on a warrant of Nojndgment 
attorney given in Ireland by the defendant whilſt in cuf, <=» be catred | 
way on me/ne proceſs at the ſuit of the plaintiff, becauſe no at- ar pk = 
torney was preſent at the giving it, according to the rule of rules, though 
4 Gro. 2. and faid that was an univerſal rule, and this plaintiff, <*<vtedabroad. 
if he would make uſe of this court, muſt canform ta its rules; 
ANCE the caſe of ſtamping foreign deeds before they 


William King verſus the Inhabitants of the Hundred of Biſhop's 
| Sutton in Hants. 


Y 9 Geo. 1. c. 22. the hundred is made liable for damages Conftrution of 
ſuſtained by the wilful burning of barns, &c. and it requires 9 Geo. 1. again 

de party injured to give notice within two days, and within our * 

as after to give in an examination upon oath, whether he knows 

ite perſon or perſons that committed ſuch faci, or any of them: and if 
confeſſes he knows them, then he is to be bound by recog . 

mance to proſecute. 


ln an action upon this ſtatute, the oath proved was, that he 
bl good reaſons to ſuſpet the fact was done by Robert Grbbs and 
iliom Langford, both of ſuch a pariſh. And a doubt ariſing 
t the aſſizes, whether this was. ſufficient or not, a caſe was 
Rude and twice argued at the bar. 
4L 3 | And 


e , Hilary Tem 19 Sen f 


And upon the ſecond. argument the court were of opinion 
that the examination did not maintain the action. The ozth 
required is a condition precedent, and for the ſake of the hun- 
dred, and to prevent ſcreening the offenders. There is a great 
deal of difference between ſaſpecting and tnmwving : .a man why 
knows the offender may purpoſely ſtop at the word fiel, to 


avoid being bound to proſecute : and though it would beequi. the 
+ vocating, yet it would hardly be a perjury aſſignable; it be- and 
ing only a ſuppreſſion of part of the truth. He ſhould have fad, ** 
ſuſpect them to be the men, but I de not #now it. It will be dan- 
gerous to let them go out of the words of the act; and there. Ir 
fore the defendants muſt have the poſfea, and the plaintiff pay that 
the coſts of a nonſuit, | | atio 
5 N 4 m 
| a i 4 ed 
6 Fletcher verſus Sandys. At Guildhall. thu 
Tc 
Within what N Banker's note for 500 /. was paid to the plaintiff after 
0 NY dinner, who ſent it the next morning at nine, when the Bi 
manded. banker had ſtopt payment: and it was ruled, that there was nol” * 
Ante, 1175. laches in the plaintiff, ſo as to fix the loſs on him; and that uud 
| all _ theſe caſes there muſt be a reaſonable time allowed, can» ing | 
ſiſtent with the nature of circulating paper credit, - woul 
Was 
| to wr 
dict f 


Dick verſus Barrell. At Guildhall. © 


Policy, F HE plaintiff inſured intereſt or no intereſt on any ſhip he 
ſhould come in from Virginia to London, beginning de 

adventure on his embarking on board ſuch ſhip ; the money to 

be paid, though his perſon ſhould eſcape, or the ſhip be retaken. 


He embarked on the Specdibell, but ſhe ſpringing a leak at 
Ce ſea, he went on board the Friendſbip, and arrived ſafe at Lor. 
N. e don; but the Speedwell was taken after he left her. And now 
Rein By in an action againſt the underwriter he was held liable, for the 
inſurance is on the ſhip the plaintiff ſet out in; and had taah 

got ſafe home, and the other been loſt; the plaintiff could n , 

have recovered upon the foot of having removed his perſon in o 

to that ſhip. in the.middle of the voyage. 


$42 , Yorag 
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* | Barjeay verſus\ Walmſley. 


rea HE plaintiff and defendant gamed together at toſſing up A pars! loan of 
T for five guineas a time. And the plaintiff having” won all money ts lux 


% dac deſendant's ready money, lent him ten guineas at a time, 5 
dur and won it, till the defendant had borrowed one Hundred and » + 


aid, rent guineas. | 4 $0246!) e e ee 
1 In an action for money lent, it was inſiſted for the defendant, 
70 that by the ſtatute g Aun. c. 16, the plaintiff could maintain no 
aon: for by that act “ all notes, bills, bonds, judgments, . 
* mortgages, or other ſecurities, or conveyances, given, grant- 
« ed, drawn, entred into, or executed, for money Knowingly 
ent and advanced to game with, are made void.” And the 
borrowing on an agreement to pay, is @ fecurity. _ 
after 


the But the Chief Juſtice held this was not a cafe within the act, se. 2 Bur. Rep. 
ſor there is not the word contrad?, (as in tlie ſtatute of tary) 1077 | 
ud the word ſecurities, as it ſtands in this act, muſt mean laſt- 2, Bev: 


— 2 » 


ing liens upon the eſtate. The Parliament might think. there 
would be no great harm in a parol contract, where the credit | bj 

was not like to run very high; and therefore confined the act 
to written ſecurities, Wherefore the plaintiff obtained a ver- 
ac for 126 /, REN, 


Foſter verſus Wilmer. . 


HE infurance was from Carolina to Liſbon and. at and An intention to 
1 from thence to Briſtol: it appeared, the captain had taken 22 — 
In falt, which he was to deliver at Falmouth, before he vent to wende eee ; 
brifel; but the ſhip was taken in the direct road to Both, and 
before ſhe came to the point where ſhe' would turn 6 to Fal- 
with, And it was held, the inſurer was liable" for it is but 
n intention to deviate, and that was held not ſufficient to diſ- 
Carye the underwriter, In the caſe of Cartty v. the Royal" Ex- 
lange Aſſurance Company, where the inſurance was from Hon- 
bras to London, and a conſignment to Amſterdam; à loſs trap 
pened before ſhe came to the dividing point between the"two' 
'v72ges, which the inſurer was held to pay for. 8 a 


g D381 
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© Dean egit Dieker. 
HIS was an ae on 12 by the Duty galley, 


On a policy in- 

. 7 tereſt or no intereſt, * fram Jamaica to ie 0 
nnn paſſage ſhe Was taken by A Spanyh pri vateer, and carried 

enemy's port into Moret a port in Spain, kept eight days, and then cut out WY fail 


will not avail by an Engl ſhip. And the plaintiff inſiſting, that this, thou 
r 9 to he conſidered as a wager — the bottom 2 
bee Flex: his. brought his action as upon a total loſs. The defendant ever 
L 2. % Ls inſiſted, that by the ſtatutes of Ty Gor 2. c. 4. and 17 Ge. 2, thek 
ranſom, c- 34+ this ſhip is to be reſtored the owners upon paying in tl 
2 Fade and conſequently this is only an average loſs; and the WW plac 
uin. laintiff can only recover upon a total one. But the Chief the | 
Julie held, that in this _ the plaintiff ought to recover: 
or this is a wager upon a total loſs in the voyage, and- here has 
happened one; for the being carried into port and detained 
eight days makes one. And where the polity is “ intereſt ot 
no intereſt,” the proviſions of the acts i in x & caſe of valued 
policies cannot take place. The act does not declare the pro- 1 
per ty is not gone by ſuch a capture; but only provides for n- Tag 
oring the ſhip to whom it did and ſhall be proved t have lt 
longed. He ald it might be otherwiſe, where the recapture was 
before the ſhip was carried intra prasſilia; or in the caſe of good 


actually on hoard, and upon : valued e 


Viaorin verſus can 
What iq depart- HE. plaintiff i nſured on goods in the be and Jau 
Wan T — to London, with 2 in the Tj to depart 
with convoy from = In Fu 1744, the ſhip ſailed from 


Gottenhurgh to Fleckery, and there ſhe waited for convoy two 
months; on 21 September at nine in the morning three me 
of 22 who had one h undred merchant ſhips in convo), 


Flickery, and ——_ nal for the ſhips there to come 

— — ſent in a ef 2 Hey (6 4 
were fourteen ſhips. waiting, e FO and Fane W 
eee de ent 1 
2 t vide c; 


gently on * a- 

2 b n ee came up vid I cordir 

ve a _— e of war ft 
ing orders, on account of the of wind. It was ſtormy Bi . the 
all night, and at day break the Er in queſtion was in the 


tl ofthe feet bur the weather vas fo bad, that no boat ou 


he ſent for failing orders. A Fvench privatecy had failed 
them all night, and the 22d it being attacked the Job 
and June about two, WhO kept rene, till dark, which 


For the defendant it was inſiſted, hat dis ſhip was never 
under convoy, nor is ever conſidered ſo till they have received 
filing orders; and if the weather would not permit the captain 
to get them, he ſhould have gene bach. But che Chief Juſtiv# Furteneas v. 
and jury were both of opinion, that as the captain had done Way u Guild. 
eccry thing in his power, it was a departing with convoy: and dic ems, 
theſe agreements are never confined to the preciſe words; as like cal. 
in the caſe of departing with convoy from London, when the | a 
place of rendezvous is Spithead ; a Joſs in going thither is within . 
the policy. So the plaintiff recovered. 


Tonge verſus Watts. 


HE plaintiff inſured on ſhip and freight at and from Ja- The freight a 

maica to Briftol. A cargo was ready t6 put on board; 9 
but the ſhip being careening, in order for the voyage, a ſudden ret oz unleſs 
tempeſt aroſe, and ſhe and many others were loſt. The rig- the goods are on 
ging and parts of her were recovered and ſold ; and the defend. . 
ant paid into court as much as upon an average he was liable 
to for the loſs of the ſhip : but the plaintiff inſiſted to be al- 
lowed 600 J. for the freight the ſhip would have earned in the 
voyage, if the accident had not happened. But as the 
vere not actually on board, ſo as to make the plaintiff's right 
to freight commence ; the Chief Juſtice held, he could not be 
Wlowed it, and he was called. 


BETTE ASE FAA A K * 


Pariſh verſus Crawford. 


12 defendant was ſole owner of a Mp, which he let to The owner and 
one Fletcher for a voyage at a certain ſum, and Fletcher eg 
b. to have the benefit of 1 F The plaintiff 10g of gold font 
ent 3 quantity of moidores, and of lading ſigned by by tbe 

the captain; ind many of the mpidores not being delivered ac- 
dording to the conſignment, an action was brought againſt the 
fendant the owner of the ſhip, to make him liable as far 
be hip and eite yas worth, according 0) Ger. 2. 


Far 
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We de of the ſhip, but no 


* 
* 


Hilary Ten 19 G02. 


For the defendant it was infſted,\chat chough the ſhip was 
his. property, yet he Was owner as to be liable to the 


plaintiff: and that Fltgheruis for this purpoſe the owner, N 


it a the deſendant had covenanted for the condition 
the ſhip, and the behaviour of the maſter; the Chief Juſic 
held, he was liable to the plaintiff, and the freight he had in 
ponent from Fletcher was ſufficient, though the identical freight 

for the gold belonged. to the — and Wen had only te 
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19 Georgii 2 Regis. In B. R. 
Sir William Lee, Kut. Chief Fuftice. 
Sir Martin Wright, Kut. . 
Sir Thomas Deniſon, Kut. &% Fuſtices.” / 
Sir Michael Foſter, Kat. oh + & 
Sir Dudley Ryder, Kut. Attorney General. | ; 
The Hon. William Murray, Solicitor General 
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Holdfaſt, on the demiſe of Anſtey, verſus Dowling. a 


"NT JARS... ANT * d 4 WOE: * One of the ſub. 
JECTMENT for lands in Cambridgeſhire, on the de- ferivers to the 
miſe of Chriſtopher Auſtey D. D. and Mary his wiſe. And ation of a 


| wilk had an in- 

upon a trial at bar the jury found this ſpecial Verdict. dend under i, 
| 63 Ut by eig 134: 4 Kan Tip x and held not to 

That James Thompſon, Eſq; being ſeiſed in fee of the pre- wimneſ within 
miſſes in queſtion, and of ſound mind, ſighed, ſealed and pub- the deen 


lſhed a paper writing purporting to be his laſt will, dated 1 Bun 


lo February 1742, and Which is found in haec verba by this Eccleſ. Law. 
te declares, that he deviſes to the defendant the lands in queſtion 222828. 


for life, remainder to his firſt and every other ſon and ſons in 7: amde's ah 


til male, remainder to his daughters as tenants in common, ment on the 
With a reverſion in fee to the right heirs of the deviſor: then he <j*&ment be- 


wh * all his real and perſonal eftate with particular annuities bare ar 
and legacies, and particularly an annuity of 20 J. per annum Kerſey, in C. R. 
v Elizabeth the wife of John Halles for her life and to her fe. c wm 


co. 3. . 


Fate uſe ; and he alſo gives a legacy of 10 l. each to Jahn Har, Tall, 499 
Peel} ' (OG os $0. Tri. at 


| Ni. Pri. 2499 
2509 5 Bac. 
Abr. 519. . 


dea credible "4 


the legatee and ſubſcriber, and that Elizabeth his wife is ſtil 


Eaſter Term 19 Geo. 2. 


Hailes and his wife for mourning. That to this will there are 
three perſons who ſubſcribe their names as witneſles, whereof 
John Hailes is one: and that in their preſence, and of no body - 
elſe, he ſigned, ſealed and publiſhed the paper writing as and 

for his laſt will ; and they three atteſted the ſame in his preſence, 
and are all three living. They find the identity of Jahn Hoils 


S S & 


ws That the deviſor died 28 * * 1743, without iſſue, 

iſed as aforeſaid, and that Mrs. Auſtey (one of the leſſon 
is 10 lt aunt and heir at law. They that before and at the 
time of the trial the defendant made a tender to Fobn Hails 
of 201. for his and his wife's legacies, which he refuſed to 
accept, and that thoſe legacies are not diſcharged, Then 
2 find the entry and demiſe by the leſſors, &c. ſed uma 


This cauſe was three times argued at the bar, and this term 
the Chief Juſtice delivered the reſolution of the court. 


The queſtion upon this ſpecial verdi&t is, whether in ibe le 
Hailes now ſtands, he is to be conſidered as a credible witnes 
within-the- intent of the ſtatute of frauds ? And we are all of 


opinion he is not. 


The right to deviſe in this caſe is not a common law right, 
it being inconſiſtent with the notion of a feudal tenure, Wright: 
Tenures 174. but it depends upon powers given by ſtatutes 
which muſt all be conſidered together, as creating one generl 
4 rule: the particulars of which are, that it mult ty 

in writing, ſigned, and an atteſtation of three credible wi- Wii be 
neſſes in the preſence of the deviſor, Theſe were checks in- 
troduced to prevent men from being impoſed upon; and cer- 
tainly meant, that the witneſſes (who are aired to be cre- 
dible ] ſhould not be ſuch as claim —— by the will Though 
a will may be read, on proof of all the — by one 
. don 2 ſuppoſition, there are two other, Ane 

be allowed to give the ſame teſtimony. of per 


OO to the payment of the tw 
8 annuity charged upon dt | 

— would ſtill ſubſi 79 it is charged bol 15 i 
upon real and perſonal eſtate, and the perſonal ( (which + 
found to be ſufficient) would be the - rſt ſund, yet „ 
| Hailes's advantage to enlarge the fund by taking in 
_ eſtate; . at law conſider the huſband as benefit 
by the annuity, though given to her ſeparate uſe ; for it i bs 
money the moment it is paid into her hands, or if not, it & 
kim in point of maintenance, 


EE oo Fs. 


| #44 


Eaſter Term 19 Geo. 2. 


It was objected, that nothing veſts till the death of che 
deviſor, and therefore at the time of the atteſtation he had no 
"tereſt, But the anſwer is, that he was then under the 


temptation to malt 4 ret, aud that in what the Parliament . 


ended to guar agpinſ. 


Another way by which is was rr ſupported is, 
that it may be void as to the annuity, but good as to the de- 
nie to the defendant ; which is grounded upon an expreſſion 


whoever reads. that will from the record will — that there 


yere no other lands deviſed, 2 of n it is equal to ſay- 
ing it is voig as to any and it was proper t 
confine the ptr 0 Xl 1 4 W as to pe 

eſtate it was certainly a good 


„% LEE on: = HT 2 man has 
four eſtates, and is beſet by four, who fraudulently procure g; 
nil, whereby each has 3 ſeparate eſtate deviſed to him. If one 
b allowed to be a witneſs for the other three, they thereb 
eſtabliſh it for the whole. In 1 LA. Raym. 730. it is h 
that there muſt be an ability as to the whole will, and not as 
to particular legacy. Ne conſiſting of ſe- 
reral ſheets of paper, as 3 Mod. 263. — benefited in 
ae ſheet, cannot be ſet up is prove every other 


le was agreed, this man cauld not — how they. 
k he that credible witneſs that the ſtatute requires? 


The true ume bot bis cregib lang wh is, the time of atteſtati 
dderwiſe a ſubſequent . che 23 
ing of, would avoid his will 


And as to what is ſaid in Sink, 296. it relates only to wills 
Te —— effect the conſtruction of the 


| 
} 
| 
: 
5 
0 
0 
* 


The Digef, Ab. 28. tit. 1. I. 22. De teftibus, ſubſeriptione, et 
5, is expreſs : Conditionem teftium tunc i icere debemus, cum 
5 is the „ lib. 6. tit. 23. 


atiff as heir at law is not defeated d by what is ſat up as 2 
*r conſequently the plaintiff have judgment. 


1255 


in Carthew's report af the caſe of Hilliard v. 1 e that Com. Rep. go, 
te will was void ea, the u of Janes ta the But Pen. 50g. * 


We therefore hold this not Ny Wop a good atteſtation of a 5*t «5 Ges: 2. 
of lands ; and then the title of Mrs. 4% the leſſor of the * 


4 
1 * 
e 
75 
* * - 
1 3 
Tow 


2 ene s. Pariſhes of Oboe aid Diver, 


What 3 are 
final between 
two pariſhes. 
Bur. Settl. Caſ. 
261. pl. 89. 


| nn 


„„ ae thy aus Retichon 1011 4 12 nn ny 1 


4 
Is» 


"Perfon was removed by order of two jultices' of Wepa 


from Di ey to Oſeathorpe, which order on appeal was 
diſcharg ed. e was by a ſecond order ſent from Dijeworth to 
0 erben as a certificate - man; and upon an appeal it vu 
2 — at the firſt removal was before he became thargeabl, and 


the ſecond after he became fo ; and the ſeſſions were of opinion, 


"OS 


that the firſt determination was not final between the 
and therefore confirmed the Wee rn on at ropes a = * 


341 # I 


be And i ie to quaſh cheſs ths laſt ne 
authority of Salt. 42, 524. Which ſays, a reverſal is final be 


tween the parties. Sed per curiam, So it would be, if the ſye⸗ 


Seſſions has no 
juriſdiction as 
to new offenſes 
without expreſs 
| words. Salk. 
680. 2 Hen. 6. 
4 1 To 


cial matter did not appear; à "certificated perſon -Gannot be 


ſent back, until he is aQtually a charge; a removal before is 
premature. The conſequence of which only is, that he muf 
be ſuffered to remain till he does become chargeable, but not u 
make a piemature removal” final for ever. The laſt orden 
muſt be poopie | 90 r CANE 


1 24 1988 3 g 
PETE! | p $42. d # 4. YERz 4 £148 1 4 ft 


*  Dominus Rei verſa e a. NT 
TNDI CTM ENT at dib bn for: — 
acroſs the river Eden, contrary to the ſtatute 2 Ha. 6. 
F. 15. There were many exceptions taken to it, but the ob- 
jection for which it was quaſhed, Was, that the ſtatute gives 
penalty of 100 5.” but gives no juriſdiction to the ſeſſions, 1 
cannot have it * * 0 — in Apron? 
new ereated offends. danket ee 3 Pp 


mm 


>» 
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| Trinity Tem. 2 244 255 155 
| 2 Wit P 


rer 


* 10 5 Georgit 7 Kea ; In B. W . 
65 Bur. Settl. Cal. 

7 011 264. pl. 90. | 

4 1 Wüf. 134. 


; 
0 
$ 
d 
» 
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Sir William 1 36 the Tae. : 


s, Martin Wright, Kut. fam 
* Sir Thomas Deniſon, Kut. a” 
ith Sir Michael Foſter” Nit. N by 
ler 


Sir Dudley Ryder, Kut. glia; Pe ha] 
The Hon. William peak General. 
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ves 1 Lloyd "verſus Vaughan. RR. 
- Lee ity . 


pO Neri to revetſe a common Wendy füge at we Reverſioner cun- 
grand ſeſſions in Malis 5 Ann. the ertor aſſigned was, * 4 — 
© that Jans Lloyd, the tenant in tail who was vouched as cho his Gile 11d 
i feme ſale, was then under coverture, and died without iſſue not accrue till 
u 1739. Wherefore the plaintiff, who was the reverſioner, Wer. 
ings the writ of error. The defendant in error pleads a bar 
by the ſtatute 10 V. 3. c. 14. as not being a writ of 22 
drought within twenty years after ſuffering the recovery. 
his it was replied, that his title did not accrue ti 1739, 8 


ime of the death of Jane. And to this there was 4 demurter He Ye as 
al jinderin deff J wrt bas N we ith 1 
en M2" 19 
After ſeveral arguments” 10 babe both Ahn the bat ofthe 
ror, and the ſtatute of limitations; it Was this term deter- 
hr upon the latter point, the court ſaying, they had no oc- 

wan to go into the other queſtion, being of opinion the writ 
ſerrof did not lic. — f 


2 And 


” 4 
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Trinity Term 19 Geo. 2. 


And what they grounded this opinion upon was, that the 
ſtatute was made to quiet paſſeſſions, and to fix one certain 
period, beyond which fines and recoveries ſhould not be im- 
peached : the words are expreſs, Twenty years after the recovery 
offered, and it has not the words that are in the flatute of 
fines, after the title accrued. And though there is a proviſo for 
rſons under diſabilities within the twenty years, yet that can 
only introduce the diſabled perſon, and not one who never was 
under any diſability. The terminus a quo is the ſuffering the 
recovery, and if we exceed it, there will be no end; à fe- 
verſionet after an eſtate- tail that ſubſiſts an hundred years, 
might at this rate reverſe a recovery; whereas theſe rever- 
ſioners were never the object of the legiſlature's care. It is 
enough that he has 4 of the reverſion's falling within 
twenty years, and then he may have error. They fi they 
muſt keep to the words, as in 1 Lev. 31. where the courts 
not being open, was held no anſwer to the ſtatute of limita- 
tions, 2s not being one of the exceptions in it. Therefore 
they 8 that the plaintiff ſhould take nothing by 
his writ of error. 1 


* 


Forteſcue Aland verſus Maſon, ante, $61. 
Where on cer THE defendant in error being come of age, the phintif 


from Ireland en in error took out a ſcire facias ad audi errores in 


Lau 
10 
done, b. 
having affirmed their pr ings, the The 


King's Bench in Jreland, for thaw to warn in 


> Rayne 243Þ ce heir; elſe it would be judgi e 
| thout 7 rn Dag the record was - 
Moore werfus Fernyhouth, 


without the intervention of 
moved by an award aunc pro tunc. 


Venue tot to be FF HE venue was laid in Londen, and it was moved to chang! 
change! whe I it into. Salop, upon an affidavit that the cauſe of ast 
ariſes in a V aroſe in Babies, and Salop was the next adjacent Engbþ 


counts Will county. But the court faid it could not be done without gun 
* fon.” And Mr. Juftice Denies ſaid it was denied to bin 
Aich. 8 C. 4. Lind v. Miliam. L. R. 1418, 


\ 


9 


Trinity Term 19 Geo. 2. 1259 


* 


Dominus Rex verſus The Churchwardens of Weobly. 


HE court refuſed to grant a mandamus, directing to inſert No mandemus 

particular perſons in the poor's rate, upon affidavits of do inſert parti. 
their ſufficiency, and being left out to prevent their having votes — 2 — 
for Parliament- men: for that the remedy was by appeal, and 

mis court never went further, than to oblige the making a rate, 

without meddling with the queſtion, who is to be put in or left 

out; of which the pariſh officers are the proper judges, ſubject 

wan appeal. | | 


I ah. Mts, nn Ont. . 


» 


_ 1 
8 1 


Markham verſus Middleton. 


ww 
* defendant owed the plaintiff 333. for an apothe- Writ of inquiry 
cary's bill, and ſuffered judgment to go by default; and &* naw 

the plaintiff's attorney, on executing the inquiry, produced — 

the foreman, who had told him he could prove the bill; but 

men the jury was ſworn, he declined giving any evidence. 

Upon which the ſheriff was deſired to adjourn, which he thought 

| could not do, and the jury thereupon found one penny 


kmages only. 


This was moved to be ſet aſide, upon the head of ſurprize, 
wd miſtake of the ſheriff; upon the authority of Woodford 
Lale, (ante, 425.) Parry v. Niblet, (Paſch. 10 Geo. 1.) 
| Coleman v. Mawhby, (ante, 853.) | ; 


The court thought it hard the plaintiff ſhould be paid ſo large 
dt with one penny, as he would be if this verdict ſtood ; or 
Rat his caſe ſhould worſe for the defendant's letting judg- 
ſent go by default: for had he pleaded, the plaintiff could have 
ered a nonſuit. And therefore they ſet aſide this, and or- 
da new writ of inquiry, on payment of coſts. 


You. I, ods Michaelmas 
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Sir William Lee, Kut. Chief Fuſtice. 
Sir Martin Wright, Kur. 

Sir Thomas Deniſon, Kt. > Fufticer. 
Sir Michael Foſter, Knut. | 
Sir Dudley Ryder, Rut. Attorney General. 
The Han. William Murray, Solicitor Generi 


. * Robinſon verſus, Stone. 
Os N error from C. B. it appeared to be an action by inde 
may indorſe bills of a promiſſory note, indorſed by a woman as am 
or notes, with- ſtratrix: a demurrer to the declaration, and den 


in che cuſtom of for the plaintiff, | 


2 Bur. 122 5. oy 
* 1 It was objected, that an adminiſtratrix was not within 
164+ cuſtom of merchants in the caſe of bills of exchange- 

the ſtatute 3 Aun. c. 9. makes notes aſſignable only in te? 

manner as bills of exchange are. Sed per curiam, We © 

ſay this upon a demurrer ; it ſhould have been ple Acer 

found, „ not to be within the cuſtom,” and it is ever)” 

practice, to have indorſements made by executors. 


he — 


* Rawlinſon ſeems the right name. Burrows Wilſen, and Bane: 


4 * 


Michaelmas Term 20 Geo. 2. 1261 
It was then objected, that there was no profert of letters of Profert where 
Iminiſtration. os curiam, That is only required, where neceflary. 

he action is by. an adminiſtrator, but not where a third perſon 

uh derives through one. The judgment was affirmed. - _ 


Caſe of the Overſeers of Weobly in Herefordſhire. 


HERE were two ſets of overſeers appointed, and both It is not enorghs 
quaſhed ; one becauſe the perſons appointed were de- ef rer 
ded only as principal inhabitants, inſtead of purſuing the words r 
tie ſtatute 43 Eliz. c. 2. which are We Houſſeholders ; nts. 

che other becauſe it only called them ſubſtantial houſeholders, p 3 
tout adding there, or in the pariſh; and this too was not in 1324. 8 

e body of the appointment (as it ought to be) but only in 

e direction at the foot of it. e 


| Lowfield verſus Stoneham, Executrix. At Guildhall. 

PON plene adminiſtravit pleaded, the queſtion was, whe- Patol dente 
ther 10004. received by the defendant was due to her in ä 

x own right, or as executrix of her huſband, and conſe- the words of u 

ntly aſſets. And it aroſe upon the following deviſe, © I wilt. | 
tive to my loving brother John Stoneham 10001. and in cafe 

of his death, to his wife Suſanna”, (who was the defend- 

.) It appeared that Fohn Stoneham ſurvived the teſtator; 

i therefore the plaintift inſiſted, this legacy (which the de- 


pant admitted to have received) veſted abſolutely in him, 
lwas aſſets in her hands. „ ME 


eV 


On the part of the defendant it was offered to give in evi- 
t, that the teſtator in extremis declared, he meant only to 

his brother the intereſt of the 10007. and that the defend- 
ſhould have the principal in caſe ſhe ſurvived him. 


This parol evidence was oppoſed by the plaintiff's counſel, 

ting contradictory to the plain words of the will. And | 
Chief Juſtice ſaid, it could not be allowed; and that in the 

of Sehvin v. Brown, the Houſe of Lords had refuſed it, Caf. temp. 

a where it was to ſupport the legal interpretation of the Laan 

; and Lord Hardwicke about two years ago held it in the 


manner in the caſe of the Earl of Inchiquin v. Obrian. 
8 | 


4M 2 Merryman 


1252 Michaelmas Term 20 Geo. a. 


Merryman verſus Carpenter. 
Practice. IHE writ was returnable in Zafter term, and a bail. bo 
taken; the plaintiff never ftirred till 24th Ozober, u 
then took an aſſignment of the bail-bond : and ſpecial bail | 
ing put in the 'next wk the queſtion was, whether on fa 
ing proceedings the bail-bond was to ſtand as a ſecurity, 
defendant inſiſted, it ſhonld not, becauſe the plaintiff did u 
deliver a declaration de bene eſſe, as he might have done, x 
thereby quickened the defendant. But the court held, he 
not bound to do ſo; and the defendant was in the firſt fa 
whereby the plaintiff had loft a trial, So the defendant 


forced to conſent, to let the bail-bond ſtand as a fecun i 

Ante, $14. * a oF 0 By © gs) Hir 

Sr 

White verſus Haug. Hi 

Sherif cannot INH E ſheriff had the defendant in execution on 20 97 

* obey ad ſatisfaciendum ; and the plaintiff delivered him a ba di 
TG corpus, in order to remove him into the King's Bench pril 

; the ſheriff upon this inſiſted to be paid his poundage on t The 


execution, before he parted with the body of the defen« 
and would have diſtinguiſhed this from the caſes in Sal.; 
331, 332. inaſmuch as he had here actually executed the 
ceſs, and thoſe caſes go only againſt his inſiſting to be 
beforehand. And that there is nothing in the ſtatutes 29 N 
c. 4. or 3 Geo. I. c. 15. $17. againſt it: and offered, on 
ment of his poundage, to bring up the body. But the cc 
ſaid, they could not be making bargains with people to 
their proceſs, which they would enforce an obedience to, 
leave the ſheriff to his action of debt for the fees, which 
his legal remedy, It went off at laſt, upon the ſheriff's" 
mitting to carry him to a Judge's chamber. And Fler Ju 
ſaid, If he was brought to him, he would not turn bim d 
till the poundage was paid. 2 al 


: 


* 


a” 


Hilary Term 


20 Georgii 2 Regis. In B. R, / 
Sir William Lee, Knt. Chief Fuftice. 

Sir Martin Wright, Kut. 

Sir Thomas Deniſon, Kut. # Juſtices. 

Sir Michael Foſter, Knut. 


Sir Dudley Ryder, Kat. Attorney General. 
The Hon, William Murray, Solicitor General, 


* 


Dominus Rex verſus Sir Robert Cann. 


OME orders of ſewers having been made upon, him, he Orders of fewers. 
removed them by certiorari. And upon the motion to file, Practice there 
the commiſſioners offered to try any iſſue the defendant *P*" 

A take upon them: he refuſed to come into any iſſue, and 

court inclined to grant a procedends for that reaſon: but 

n further conſideration, they thought they could not refuſe 

lr the objections; but then they would not file the orders 

» but debate the objections upon the motion to file, ſo as 

re it in their power to ſend them back again, ; 


Dominus Rex verſus the inhabitants of Polſted, 


| PPEAL was made to the quarter - ſeſſions in Suffolk A quarter-ſeſ- 
beld 7 April 1766, againſt an order of removal. The rns 


cannot be re. 


m was adjourned to 9 April at Woodbridge, where for want ſumed. 
4M 3 of 


torce the maſter 
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of a ſufficient number of juſtices nothing could be done, De but ü 

Iilth of ahi a ſeſſions is held at Iich and adjourned to Me ac 

14th at „where the appeal was allowed. force 


2 It -was moved to quaſh the or der of ſeſſions, as made mi 


out juriſdiction, the ſeſſions ending for want of an adjournment; An 
Woodbridge. And of that opinion was the court, for the won hat t 
in 2 H. 5. c. 4. and more often if need be, were never conſider wur 
ed as giving more than one original ſeſſions in a quarter, Mb m 
only impowering adjournments. The country muſt take non che 
tice of adjournments, but are not ſuppoſed to expect at he | 
ſeſſions till the uſual time. The order of ſeſſions was quale Ne C 


( 


Dayrell verſus Bridge. 


New poſtea made N a motion for a new trial, the paſtea was brought in 
„ court; and after the new trial had been denied, f 
Ante, 1077- poſtea could not be found. And the court (on debate) order 
ed a new one to be made out from the record above u 
the aſſociates notes. 1 


| Smith verſus Pelah, At Guildhall. inte 

| Wy | | eee 

Addon for keep. T H E Chief Juſtice ruled, that _if_a.dog bas oe, © 
ing a dog uſed man, and the owner having notice thergat keeps the « 

w bite. and les him go about, or lie at his door; an action wil The 


againſt him at the ſuit of a perſon who is bit, though it ha 
pened by ſuch .perfon's\treading on the dog's toes: for it 
- owing to his not hanging the dog on the firſt notice. 
the ſafety of the King's ſubjects ought not afterwards to bet 
dangered. The ſcienter is the git of the action. 


: 


Elton verſus Brogden. At Guildhall, 


It che ſalſors in H E ſhip Mediterranean went out in the merchatits ſl 
Govt of the with a letter of marque, and bound from Brijfal to 
courſe of the foundland, inſured by the defendant, In her voyage ſhe\t0% 
Dohse not prize, and returned with it to Briſtol, and received hack 
N preportionable part of the premium. Then another policf9 
made, and the thip ſet out, with expreſs orders from 
owners, that if they took another prize, they ſhould put! 
hands on board ſuch prize, and fend her to Briſtol, but © 
ſhip in queſtion ſhould proceed with the merchants 89" 
Another prize was taken in the due courſe of the ven 
and the captain gave orders to ſome of the crew 10.” 
the prize to Briioly and deſigned to go on to Neſt 


PM 
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but the crew oppoſed him, and inſiſted he ſhould go back, tho” 
le acquainted them with. the orders: upon which he was 
forced to ſubmit, and in his return his own ſhip was taken, 


but the prize got in ſafe. 8 cen Es I e e e eee 


And now in an action againſt the inſurers, it was inſiſted, 

hat this was ſuch a deviation, as diſcharged them. But the 

urt and jury held, that this was excuſed. by the force upon 

de maſter, which he could not reſiſt; and therefore fell with- 

in the excuſe of neceſſity, which had always been allowed. 

he plaintiff's counſel would have made barratry of it; but What is not bar- 
the Chief Juſtice thought it did not amount to that, as the ratry. 

ſhip was not run away with in order to defraud the owners. 

do the plaintiff had a verdict for the ſum inſured, 


Gordon verſus Morley, © 


e Fac Guildhall. 
Campell verſus Bordieu. 

N an inſurance from London to Gibraltar, warranted to A ſhip may go 
9 depart with convoy; it appeared there was a convoy ap- *2 the 2 
ted for that trade at Spithead, and the ſhip Ranger having hazard of the | 
tied for convoy in the Downs, proceeded for Spithead, and underwriters. 
taken in her way thither. 


The inſurers inſiſted, that this being' the time of a French 
it haſ , the ſhip ſhould not have ventured through the channel, 
ut have waited in the Downs for an occaſional convoy. And 
uny merchants and office-keepers were examined to that 
upoſe, But the Chief Juſtice held, that the ſhip was to 5 
e conſidered as under the defendants inſurance to a place of 

eneral rendezvous, according to the interpretation of the words, 

arranted to depart with convey. Salk. 443, 445. And if the 

des meant to vary the inſurance from what is commonl 


eritood, they ſhould have particularized her departure wi 


enn oy from the Downs. 

to NM bt e>#, + 
* r were compoſed of merchants, and in both caſes 
lege "ne for the plaintiffs upon the ſtrength of this direction. 
from | 
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Juice. 


* 


Thompſon verſus Tiller. | 


Practice. TFE defendant by leave of the court pleaded nen fi 
//it, and the ſtatute of, limitations; and delivered it t 
the plaintiff's. attorney, who made up the iſſue, 

delivered it with notice of trial to the deſendant!« attornef 
who paid for it. The plaintiff's. attorney, finding aſter van 
it ſhould have been made up with the clerk of the pa 
went and paid him his fees, made up the record, and went 
trial. And the court refuſed to ſet it aſide, though the « 
fendant made no defence. - For per curiam he Was in the un 
fault, in not leaving the pleas in the offfe. 


Baxter, widow and executrix, verſus Burfield. 
3 is N debt on bond; conditioned for Matthias Anderſon's pet 


not bound to J. formance of the covenants, in an indenture of apprent® 
ferve rhe exert. ſhip, whereby he was bound to the plaintiff's teſtator, who 
* o a maring 


N ö I} EY + Fr | | | 
* N - + N 
; * * 


\ mariner : the defendant pleaded, that Anderſen ſerved faithfully 
to the death of the teſtator: the plaintiff rephied, that ſince the 
death of the teſtator, Anderſon had abſented from her ſervice : to 


nick f 1 . 2 demurrer: - And after argument at- , 23 
ent: 


Chief Juſtice delivered the refolution of the court, viz. 
were all of opinion, the defendant ſnould' have : 

a executrix could maintaitr no fuck action The bind- 

ing was to the man, to leart hi arts. and ſerve him, without any 

mention of executors. And as the words are confined, ſo is 

the nature of the contract; for it is fiduciary, and the lad is 

hound from a perſonal knowledge of the integrity and ability 

of the maſter, ¶ Hob. 134. Faugh. 182. 15 Keb. 519. and | 

1 Keb. $20. 1 Sid. 216.) and they denied the caſe in 1 LV. 

177: An award (Hil. g Ain. Horne v. Blake. ) that an appron- 

tice ſhould” be affigned, was held\ void; unleſs there was a 

cuſtom, or the concurrence of the apprentice, - And they held, 

it was not material, that according to Cro. Eliz. 553. the aſſets 

were liabl& on the maſter's covenant to maintain, Therefore 


judgment pro def”. ; 


* Blackbourn verſus Matthias. 5 

0 129 bis - $4 . W pI e | „ rs 

ral, T9 E defendant pleaded the general iſſue, but forgot to give Prafiice us tw» 
notice at the ſame time of a ſet-off, And upon motion fet-of, 

in time, the court gave leave to withdraw the plea, in order 


to deliver the ſame plea again with a proper notice to ſet off. 
And faid it had been done ſo before. Strange pro def. 


Vide pat, 1271. as to bringing money into court on the ſame 
reaſon, 


Keen, on the demiſe of the Earl of Portſmouth et al', 
verſus the Earl of Effingham. 


()* a trial at bar, wherein the validity of two common re- where a bad 
coveries in 1714 and 1721 came in queſtion, it was deed to make 4 
ruled by the court, that though at ſuch a diſtance of time e ade 
proper tenants to the praecipe ſhall be preſumed, where no not preſume a 
ed appears; yet in this caſe, it appearing that there were geo one tho to 
(eds inrolled for that purpoſe, wherein proper parties did not 3 — on 85 


pin, and the uſes were declared to have been warranted by ſuch Ante, 1129. 
the court could not preſume there were any others. 


And ſo directed the jury to find againſt the recoveries which they 
Ud accordingly. | 


I Anderſon - 


"ry „ * Rn 9 R * Dns a 3 3 99 ä * F 
: , 
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Anderton verſus. Baddiſlade. +, 

Praftice. "NN 2 writ and declaration of this term, and an eight day; 
| a rule to plead given, the defendant at the end of the eight 

days put in a plea in abatement: which the court on my mo- 

tion ſet aſide, for they only gave that time to plead in chief, 

and never intended to enlarge the time for a dilatory plea 


* 


Dominus Rex verſus King et al'. 


| Jndiment nor INH E court would not quaſh an indictment againſt over- 
| quaſhable. ſeers for not paying over money to their ſucceſſors, 2 
quaſhing was not ex debito juſtitiae, and this is a growing evil, 


| Dominus Rex verſus George Trevilian, Eſq; 


. Whether- N inditment for not receiving an apprentice was quaſh- 
Qable for ed, becauſe it did not appear to be a binding within 
entice, 43 Elis. c. 2. And the court ſaid, that was not barely matte 
$&9W.3. of evidence, but the circumſtances muſt be averred. They 
c. 30. 55 would not meddle with the general queſtion, whether an in- 
OE dictment would lie or not. a r 
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Sir Michael Foſter, Kut. 


Sir Dudley Ryder, Kut Attorney General. 
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wo 


— 


Symonds verſus Parmenter, 


N aſſumpſit by original againſt two defendants, the plaintiff Black. Rep. 20. 
ſhewed that he had outlawed one of them; and the other Matter that does 
pleaded in bar, that his partner ſo outlawed was beyond ſea er Sans * 

at the time of the outlawry. And upon demurrer it was ob- pleaded in tay b 
ected, that this could not be pleaded in bar: to which it was * | 
anſwered, that it could not be pleaded in abatement, becauſe the ft ln not plead- 
defendant _—_ not give the plaintiff a better writ; and the able in abate- 
court wou notice, that it was in the plaintiff's r 

prevent its being a bar by diſcontinuing. "oY 1 I Us 


Sed per curiam, If this matter is ever to be pleaded, there 
vill be an end of ſuing partners whilſt any one is abroad, which 
is often the caſe, However it can never be good as a general 
bar; tor though the defendant cannot give the plaintiff a better 
Wit, yet he might demand judgment, (if there was any thing 

2 | in 


5 See Bur. Rep. 


* 
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is the merits) whether the court would (as the record now 


ſtands) compel him to give any further anſwer. Theref 
I fr oe ging® Hh 


Tindale verſus Gwynne. 


X Otwithſtanding ther caſe of Moore: v. Fernybouth, (ant: 

1258.) I prevailed to have a rule to ſhew 1 & why 

the venue ſhould not be changed from London to Carmarthen ; 
and it was made abſolute on an affidavit of ſervice. 


Richardſon verſus Jelly. 
PER curiam; Where the bail do not apply to ſtay the pro. 


ceedings pending error, till their time to ſurrender is out; 
we will not give them any time for that purpoſe, but only 
four days to pay the money ing after the judgment is afirmel 


Collier verſus Hague. 


HE plaintiff on going beyond ſea made an affidavit 4 Juh 
1744, that the defendant was indebted to him in 277 
I6s. 6 d. for goods ſold and delivered. On this affidavit pro- 
ceſs was taken out g May 1747, and marked for bail. But the 
court ordered the defendarit to be diſcharged on common bait; 


for though he owed ſo much in 1744, he might not owe it in 


1747. And the act requires an oath of a ſubſiſting debt at 
the time of ſuing out the proceſs, 6 


| Allan. verſus Heber, 

N. riens. por deſcent pleaded, it appeared that the anceſtor 

Aeviſed the lands to the heir for payment of debts. And 
the court held, that notwithſtanding they were a charge on the 
land, yet the heir was in by deſcent ;. for the tenure is not 
altered, Caſes. cited were. Salk. 242. Hob, 30. Dy. 124 
Sti. 148. 3 Lev. 127. Mo, 644. Che. Eliz. $33, 919. 1 Re 
Ab. 626. 7. Lutw. 797. Cre. Car. 161. 2 Md. 286. 
Ld. Ram. 728. And the ſtatute. of King William only 
charges other deviſees. 


Gy 


r 
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Guy et ux eee aca! 


IN aſſault and batt Wb 2 
chaelmas term, 

33 within the term, get of 

being made of this, it was Kid well enough; ar 

tiff needed have given. no evidence this * 

gravate damages; and the court 

cauſe it is amendable by a new bill, 


Hookin verfus Quilter, 


HERE were three counts in the declaration, a8 exe- . 
cutrix, and the fourth was for the uſe and occupation EE count 
of the plaintiff's houſe,” Judgment by default in C. B. and re- Wile N. 
verſed on error, For per curiam, There being no verdict, we B. R. 171. 

can preſume nothing, but that the fourth count is, as it ap- 

pears, in her own right, which cannot be joined with the 

others; and the 5 are intire. 5 


» pe «wy A 
4 CY o * 


Martin hc 8 


HE court beld on error from C. B. that a nie to de- What ota nots 

liver up horſes and a wharf, and pay money at a par- n 23 
ticular day, could not be counted on as A r „ 
ſtatute; and therefore reverſed the bh | | 


; Remington verſus Stevens. oY: 
T was held, that dhe Raduw of limitations may be. e 8 
to a plea of a ſet- off. ang replied 


Tarlton verſus Wragg. Þ 


HE court gaye leave to withdraw the general iſſue, in Praftice, 
order to bring money into court, and replead it ; within 
the reaſon of Blackburn y. lee (ante, 1267.) not delaying 
de plaintiff, 


Trinity Term 21 Geo. 2. 


|| 


a AN information was filed in the crawn-office on 8 Gu. 1, 
'c 19. which in caſes of the < ge" — . the penalty be. 
tween the informer and the the court held, that 
the crown having no inter e — rr could not have 
the benefit of — at of * grace e ay proce on 
v6 Gena: 6. payment of coſts. MES * 


Harriſon verſus Bearcliffe et ux'. 


e OTH were arreſted for her debt dum ſola : and the court 
Pe diſcharged her, and ſaid the huſband muſt lie till he puts 
in bail for both. 1 Leu. 51. and 1 fn. 49: denied to be lay, 


* Oates werſur Shepherd. 


ge x nn amended without mi FR from five Rue to ten 


/ Len Rep. 


$25. pl. 21. 


4 Amendment. Pn E term in ejectment being near expiring, it was 
Years. | 
Cal. demp. Hardw. er, Pract. Reg. . P. 16. Andr. 208. Barnes 12. 


SGSimbart i 2g Pelah. In Middleſex. 4 


Irmapounding in © W's defendant juſtified "IAN Wk cattle damage Rare 6 
And on evidence it appeared he put them into the next 
weſpaſſer. pound, thou 2. it happened to be in another county. And on 


3 3 Lev. 48. the Chief Juſtice held, it did not make him a tre 
paſſer, though it ſubjected him to the penalty in the. ſtatute lies v. 
1&2 CT | & Mary, c. 12. Verdict pro def. Þrigh 


— 
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9 This caſe was denied by Deaifow, ] | ber 
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Abatemenk. 


ROC EE DIN Gò in informa- 
tion of quo warranto do not 
abate by death of the King. 

Page 782 
e King's writ of error in puare impodit 
wates by his death. 843 
Mibition at the ſuit of huſband and 
iſe does not abate by the death of 
the huſband, 1063 
wrerture of the defendant after action 
__ cannot abate the plaintiff's 


a in abatement muſt come in within 
<4 * four days. 1192 
Ats are requiſite to a Plea in a- 
t in the crown-office, 1161 
a that the ori rigins) was not returned 
nuſt be verified by affidavit, 639 

bY privilege without affidavit ſet 


738 
e eg 


Ss $32 
Fee of di- 


A pede nil. 


r. e. be ſued his 
the writ ſhall aa. 1 
an degree. 
Vor, * $56 
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„if of another court, — 
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The Paincipal Matters, 


5 of wrong addition muſt gire ano. 

ther addition of the ſame kind. Far 
81 

One part- ner brings treſpaſs without 

| his companion, it muſt be pleaded in 


abatement. 820 
That there is another obligor bound in 
the bond, muſt be p in abate- 


ment. 503 


udgment on demurrer 4 a plea in 
ae muſt be, guod 1 
c. 


see Blen, Name, Joint and ſeveral, 


| Accozd. 


The giving a- note for 51. can not be 
pleaded in ſatisfaction of an 2 

, for more money, 

A feoffment is not pleadable in übe. 
faction of a ſpecialty, 615 

Pleading a ſatisfaction is not ſufficient 


without ſhewing an bets ae 573 


Account. 


In account adiſcharge to a common in- 
tent 15 ſufficient, 680 


4N Ittions 
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In of the Principat Matters 


| _ Atfions popular. | Amt niſtratos. 


to compound, on aMdavit | Mandamnr granted to commit admin 

of the defendant's poverty. Page 167 ſtration, generally. Page 552 

Proceedings ſtaid, for the cauſe arifing | Mandamus lies not for an R 

in another county than where B. R. durante minori actate. 897 

. | 415 | The ſpiritual court may revoke an ad. 

The act 21 Fac. 1. c. 4. for filing affi-|- miniſtration if granted on wrong ſug- 
davits, does not extend to ſubſe-, |... geſtion. 


Fw 


quent penal ſtatutes. 1081 | The ſpiritual court may award FA = fra 
No information lies at the aſſiſes for non- | miſſion of appraiſement before era - 


refidence. 1103 ing adminiſtration with the will a- 
The ſtatute#21 Jac. 1. c. 17. does not] nexed. gi 
give a new juriſdiction to the aſliſes, | As to what acts the adminiſtration f 
3 1103] relate. 95 
Where the plaintiff is out of the land, bar a a feme has power to make 
proceedings ſhall ſtay till ſecurity | will, yet the baron ſhall have adm 
given. 697 niſtration. ' | 
Plea of a recovery in a former action] Where the huſband has departed fra 
muſt ſhew the day each bill was ex-] all intereſt in the wife's fortune | 


hibited. 1169 ſhall not have adminiſtration. 11 * 
A corporation can not ſue as a common | Though the wife has a ſeparate eſtate iro, 
| informer. | | 1241 her diſpoſal and makes a will, yet n 
YL | Defendant can not plead double in a} there be no aſſent of the huſband H of 
gui tam. 1044} ſhall have adminiſtration. 1 £ 

A gui tam information can not be | The ſpiritual court may take a bond k 


_ - quaſhed on motion. 95314 @ ue , adminiſtration cum tefa 


: annexo. eta): Il 
6# 4 | An. adminiſtrator pendente lite about 5 
r Walton (ur cafe. DO will may bring actions. gi 17 
For malicious proſecution muſt ſhew how 4 SdminiRfation WAY. be pleaded * mc 
r 114 darrein continuance to juſtify a retans 


Where the act is lawful, as the fixing a | ee, : BY. 
- ſpout, and the conſequence is inju- Form 91 8 n n | 
' rious ; the remedy is by caſe and not in B.- R. | F 


| nent 
. treſpaſs. 634] 1 Pplet 
* Action lies for a malicious proſecution of | Admiralty, Nitte 
7 a bad indictment. 691 | | aft 


Treſpaſs on the caſe is not within the ſta- Carpenter may ſue in the Admiraly! 
- "tute Will. 3. that gives coſts to an ac- | wages, | 65 8 . 
quitted defendant. . 1005 | Boatſwain may ſue in the Admiralty 
Lies for knowingly keeping a dog-uſed | wages. 
to bite, though the damage happened | Mate who. afterwards becomes 
by accidental treading on him. 1264 can ſue in the Admiralty only ft 
| | wages as mate. 


| g 
Addition. where the contract is under ſeal u 


Late commorancy, is a good addition. { ners cannot ſuc in ie Rr 
| . 1 Name. 9:4 | The - Admiralty juriſdiction for ve 
See Þ : : may be ſuperſeded by —— r 
„ 8 | One part-owner may ſue 5 
Adjournment. | is going to ſea, to give ſecurity ſat 1. 
Of adjournments into Parliament prep- | ſup. ed mths. the p. 
ter difficultatem. 380 kalty, 


1 b of 


dre part-owner may ſue without the 
others on the ſtatutes of R. 2. P. 1045 
poibition to the Admiralty ofthe cinque- 


ports, to ſtay'a ſuit for piloting ſhips 


not being of the ſociety. 249 
The maſter cannot hypothecate the ſhip 
before the voyage begins, 695 


Where a deed comes in by incident, the 
Admiralty may try whether it be 
fraudulent. | 761 
Ua ſuit is pending in B. R. againſt onc 
in the Admiralty cuſtody, he muſt be 
turned over to the marſhal. . 936 
Fentence of a foreign Admiralty con- 
demning a ſhip as unfit, not to be read 
in an action on the charter- party. 

| 1078 


Idvowſon, 


rtgagor ſhall preſent to a living till 
forecloſure, 403 
lrowſon is aſſets, 879 
telentation makes and proves the ſeiſin 


of an advowſon. 


1011 
| Iffidavits, 
idzvits ſworn before a Judge in Ire- 
lud read in England, 45 
* motion to ſubmit to a fine, affe 
nts read denying the fact. 642 
by affidavits muſt be intitled. 704 


Kavits requiſite to a plea in abate- 
nent in the crown- office, 1161 
ppletory oath, in what caſe to be ad- 
Altted, 80 
— not ſufficient to hold to 

. 1270 
* Jbatement. 0 


Age. 


„ all demur 


, 
7 
. 


4 
Igreement. 


rent made upon good conſider- 
wk, be conſidered in equity as 
E 456 
7 performance decreed, Wc 
Fay inſiſted to forfeit the pe- 


'4 


the Principal Mateers. 


s by. - 3 
t* | Declaration amended by bill filed, 3 


* 
. 


The poſſeſſor of an eſtate has a power 
to make a jcinture, but dies before a 
compleat execution of the power 
according to his marriage articles; the 
remainder man decreed to perfect it, 

| + £24.05 RIO 

The huſband covenanted to take up his 
freedom in London, but did not; his 
eſtate diſtributed according to the cuſ- 


tom. 


— 55 
No carrying a voluntary ſettlement inte 


execution, 


738 

Alien. 
Not to be pleaded to a perſonal 

without alleging the plaintiff to be 


4 ” 
* 


an enemy. 1083 
Ambaſſadozs. 
Privilege of Ambaſſadors. 9 
Amendment. 
| Appearance by attorney where it ſhould 
de by guardian, amended, the attor- 
ney — undertaken, 1¹ 


Appearance of infant by attorney, he 
not amendable after error. 445 
Leave given to file a new bill to amend 
8 


ſpecial demurrer and argument. 954 
In an action againſt a returning officer, 
ſor refuſing a copy of the poll, ſeveral 
miſtakes amended. * 
Action for double damages on a falſe 
return amended after error, 1227 
Amendment after plea in abatement. 11 


IU Intravit for intraverunt in a declaration 


amehdable. . 807 
An aſſumpfit laid to the teſtator, amend- 
ed and made to the exe:utors, after 
iſſue joined. 890 
On plaintiff*s amending, defendant may 
elect to have an imparlance or coſts, _ 


| =o 950 
Amendment of the declaration by the 
bill filed, after verdict. mei 
Like amendment after verdict by ſtriking 
out guod cum. 1162 
Entring continuances or other miniſterial 


| 


dale 
ö 533 


acts amendable after the titm at cbm 
mon law. | 139 
4Na "Amend- 


4 Table of the Prinial Matters: 
Amendment by. adding continuances. 


Page 734 
Defendants plea amended by the counſels 


draught. 846 
Replication to a ſpecial plene adminiſtra- 
vit not amendable after trial and ver- 

dict ſet aſide. 1002 
Plaintiff may change the venue by a- 


mendin 1162, 1202 


eee ejectment held not amend- | 


able. | 1211 
Ejectment amended by making the verbs 
in the plural. 807 


Declaration in ejectment amended by en- 
larging the term without conſent. 


1272 
Incertainty of a judgment as to the term 
in ejectment amendable. 682 
Scire facias not amendable, but muſt be 
quaſhed, 401, 1165 
An information amended, 185, 871 
after plea in abatement. 739 


Information notamendable in the venue. 
11 
Counts in an indQment can not be frack 
out. 1026 
Plea to ſcire facias at the ſuit of the 
crown, amended. 686 
Plea to information of guo warrante 
amended. 970 
Name of a juryman amended at the trial 
1214 
Want of a a fimiliter not aided or amehd- 
able, 641 
Writ of inquiry amended by the Judy: 
ment. 684 
Amendment of juugment by the verdict. 
8 
Variance in the mii prius roll Wes 
by the plea roll in indictment for for- 
gery. 843 
Should recover, for de recover, amend- 
ed after error, 1132. Shall recover. 
1156 
Judgment amended after error, by in- 
ſerting that the plaintiff ought to recover, 
1182 
Poſtea amended by the judge's ow. | 


Special verdi& that a bankrupt _ gh 
and fold great quantities, amende 
to the quantities, on affidavit that 
they were proved at the trial. 514 


| What writ of exo i not amet 


Writ of error amended by frikin on. 
bgz 


plaintiff. 
Writ of error amended without cot, 
803 


The court ex n may P 
error. 


Writ of error Seren before ere 
given, not amendable. 
A new roll ordered to be made up, th 
former being loſt. $4 
A new writ of. inquiry ordered to d 
made on loſs of the former, 10% 
* ordered, the ane b 

oft 
The ſeſſions cannot amend ak 
adding new averments. I1; 
After error in the Exchequer chambe 
* amendments muſt be made i 
R. 


Def 


95 f 
ul, 
Imends. They 
See Treſpaſs. Py 
q rea 

C 
Amercement. A 
In miſericordia c. is a good entry - 
the amercement of a peer. r App 
Where a solle proſequi is enter d, ma 
plaintiff need not be amerced. 5 his 
Muſt be by the court, and ot by! port 
jury. the 
ppre 
Anlwer. ed 


Where a man ſubmits by ne 
anſwer, he ſhall not protect hun 
by pleading penalties. 


j 


Appeal to Sefſions. 


Appeal may be diſmiſſed for want af 
notice appointed by the ſeſſons. 
Appeal muſt be to the next ſeſſon # 
removal, not date of the order. 


Appeal of Felony. 


Acquittal on an indictment for 
ann 


An old judgment by confeſſion is not to 
be amended. 


— 9 


Appellee convicted on the indiQtment | 
and pardon'd, not bailable. Page 858 


peſect of ſummons cured by appear- 
ance in a conviction before W a 
261 
If an infant refuſes to name a guardian 
to appear by, the plaintiff may do it 
for him. 1076 
dee Amendment. 
AIppꝛentices. 
The ſeſſions have an original juriſdiction 
to diſcharge apprentices. 143, 704 
Diſcharging an apprentice without aſ- 
figning a good reaſon in the order, is 
W 


ul, 70 
They cannot diſcharge for ſickneſs. 99 


reaſon in an order of diſcharge. 1014 
Cu not be diſcharged without appear- 
ance or ſummons of the maſter. 1013 
allices can not order money to be return- 
ed when they diſcharge him. 69 
Apprentice bound and inrolled in London 

may be diſcharged by the juſtices where 
lis maſter lives. 663 
pprenticeſhip is diſſolved by death of 
the maſter, 1266 


ed over by his widow with his own 
conſent, gains a ſettlement, 111 

Pakruptcy of the maſter does not diſ- 
charge the apprentice, though it may 
be a reaſon tor diſcharging him. 582 
Abgrnent of apprentice bound out by 


leſions, 48 
te of the juſtices to allow a binding 
mult appear to be of the quorum. 1110 


ale with the ſtamp duty. 1132 
*Pprentice bound for four years gains 
aſettlement, 1066 
þUctment for not receiving an appren- 
uce muſt ſhew the binding to be ac- 
cording to the ſtatute. - 1268 
e the apprentice duty is not paid, 
apprentice gains no ſetttement. 


er Hettlemenc, ae 


+| To ſtay proceedings, not final. 
Ving him unkindly is not a ſufficient |. 


pprentice after his maſter's death turn- |. 


the juſtices, not to be vacated by the | 


Money allowed for cloaths is not charge- | 


4 of the Princijal Mater. + 


Arbitra io. 


Rule made upon a witneſs to a ſubmiſ- 
fion to arbitration, to make affidavit 
of the execution. Page 1 
The ſtatute 9 V. 3. c. 15, does not ex- 
tend to ſubmiſſions by rule of court. 
301 
Executing an award by proceſs of con- 
tempt is diſcretionary. 695 
Arbitrators award a party to pay colts, 
the maſter ſhall tax them, 77 
Award that A. ſhall execute a covenant 
to indemnify B. is 13 
In debt on e fubmi — 
ſion mult be ſhewn. — 88 
Award to give ſecurity for an annuity, 
not ſaying what ſecurity, uncertain, 
1024 
1024 
Award to pay colts to be taxed by one 
not an officer for that purpoſe, is ill. 
| 102 
Awarding the giving a note is the — 
as awarding payment at a future day. 
1082 
A demand as executrix is within a gene- 
ral ſubmiſſion to an award. 11 
An award cannot be complained of 4 
the ſubmiſſion is made a rule of court. 
N 1178 


Arreſt. 


Juſtice's warrant, where he has not power 
to grant one, will not juſtify the of» 
fi cer. M 1 1002 
A battery cannot be juſtified by an arreſt 
only. - 
See Bail. 


Alc:ts. 


An heir hath lands by hereditary deſcent, 
yet he ſhall not be liable for the debt 
of his anceſtor any farther than to the 
value of the lands deſcended. 665 

Advowſon is aſſets. 79 

Where a bond is forfeited in the li 
time of the teſtator, the penalty is the 

legal debt, and on the iſſue what is 

due muſt corer ſo much aſſets; but 


on a bond where the day of payment 
4N3 i 


1049 


— 


= 


15 

covered for the ſum in the condition. 
Page 1028 

payment of | 


not come, the afſſety only can be 

. ands deviſed to the heir for 

debts are aſſets by deſcent. 
Adumpũt. | 


To pay for a ſet of fails upon requeſt, a 
ſpecial requeſt need not de lak - "08 
Forbearance - is no | conſideration, where 


there was no cauſe of action before. 


48 9 

On a ſtock contract the difference 43 

to be money received to the plaintiff's 
ſe ö 


1270 


— 
4 

« 

* 


L I 4 
Where the thing contracted for is not 
delivered, the money paid for it is 
received to the other's uſe. 407 
A ftranger to the conſideration can main- 
- tain no action. 592 
Where there is a ſpecial agreement, the 
- plaintiff cannot go upon a general in- 
debitatus afſumpſit, unleſs the agree- 
ment is fully performed on the plain- 
tiff part. I 648 
Where a debt is to ariſe upon a condi- 
tion ſubſequent, there muſt be an 
exact performance, to intitle the ane 
tiff to recover on a general indevitatus 
afſumpfit. 3 
No action lies for work done in expec- 
tation of a legacy. 728 
Fees to uſher of black rod recovered, 
| + 
Maſters of ſhips and owners are . 
rally liable for repairs, unleſs done ori 
a particular undertaking. 3816 
Where money is extorted by dureſs of 
_ ._ goods, afſump/it will lie for it. 915 
unit will not lie for a paſt conſider- 
ation, unleſs it was at the requeſt of 
che party. 933 
Where a man has covenanted to account 
for money to be received to another's 


uſe, aſſump/it will not lie. 1027 
| Granted on the firſt motion for uſing the 
proceſs contemptuouſly, i85 


Sheriff can not take bail on an attach- 
„ae 479 
2. If an attachment goes abſolutely 

where contemptuous words are ſworn 


4 Table of the Princigat Matters. 
The different manner of proceeding 


06 | The attorney ordered to pay coſts where 


| 


- 


On attachment the party 
anſwer what may tconvict him -" | 
ther offence. 8 

See Contempt. 


Nen 
— 


Attorney. 


gainſt attornies in B. R. and C.. 

ee 

Bound by his un to 

an infant. : # Tr? 

A general admiſſion of a prochein 
proſecute all ſuits is ſufficient. 


30 
the plaintiff could not be found 

0 

Where the papers are loft; the atioge 
on the other fide ſhall give 4 copy 
f I 


Replication non ef attorn' muſt not 8 
clude al pair. $3 
In what caſes the court will order 
attorney to deliver deeds. 54 
Attorney ordered by rule to delive 
writings, | 62 
Attornies muſt deliver bills before tt 
bring an action for them. 63 
Where an attorney undertakes to a 
ar, the court will oblige him tt 
o it in all events. | 69 
Where warrant of attorney is given 
execute a deed, it muſt be execut 
in the name of the principal, 70 
Where there are two executors and 0 
under age, they may ſue, but canne 
be ſued, by attorney. | 7b 
An attorney of C. B. muſt plead his pn 
vilege in Z. R. and cannot be di 
charged on common bail. $6 
The executrix of an at pays ! 
colts, though a ſixth part of the bil 
taken 2 | 105 
Attorney preſent at putting in an an 
not obliged wah evidence, In 
Clerk of the crown-office may have 
rule for the original client to 175 N 


L 
See Pzibilege. 
[Grantee of a reverſion could not mai 
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only by one witneſs. 1068 


tain covenant without attornment 3 
| fore the ſtatute 4 fan. 4 


5 2 f 
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5 * 8 9 

nter of a rent before the ſtatute 4 Aﬀidavit of a debt ar appears by. ts 

d te, 6 cannot diſtrain without attorn- bond, is not ſufficient. Page 115 
ano- dns, | n ae Affidavit of belief of a debt is not ful. 


ment. Page 106 


ficient. 


- 1209, 1226 


Averment 


| B. K. calling the defendant admini- 


frator in the declaration is ſufficient, 
without a ſpecial averment. 781 


On 2 covenant to ftand ſeiſed for love 


and affection one named in the deed 
may aver himſelf a relation. 934 


Where a ſcilicet, or ſciens, may amount 


toan averment. 233, 994 


h avowries commencement of particu- 


lar eſtates muſt be ſhewn. 796 


h avowry for an amercement in a leet, 


the avowant muſt aver that the plain- 

tif was guilty ; alriey in treſpaſs. 847 

Buthozity. 

An authority in matters relating to pub- 

le juſtice is joint and ſeveral. 117 
Audita querela. 


The court refuſed to ſet aſide execution 
on a releaſe of the teſtator, which was 


audita querela, 


1798 


e. 1075 
ward. See Arbitration. 


| wes or by the teflator's books, is not 
4 in | 


controverted, and left defendant to his 


Mere aichils are returned on a ſcire fa- 
ciat, the court will relieve upon mo- 
tion, if the party applies in reaſonable 
1 | 


cient. 1219 


An old affidavit is not ſufficient to hold 
co ball. | | 


th 1270 
Defendant after a aun prof. held to bail in 
a ſecond action Aae, 439 
Held to bail in debt upon a ju nt, 
where he might have pleaded bank- 
ruprcy in the firſt action. % 
No word bail in action on a ſecond 
judgment, 782 


Where the original debt does not re- 


quire bail, the addition of coſts will 
not warrant the holding to bail on the 
judgment. 975 


No ſpecial bail on judgment, after de- 
fendant has been ſuperſeded. 1039 
Special bail required in action by the 
loſer for money loſt at play. 1079 


Special bail may be required in trover 


without a Judge's order. 1192 


4 On a ſecond writ (pending a firſt). com- 


mon bail ſhall be taken. 1209 
Where a defendant has been diſchar 
on perjured bail, he may be held to 
bail on a ſecond writ before the firſt 
is diſcontinued. .12zr6 
Common bail ordered in action on a 
new note given after the former action 
ſuperſeded. 1218 
A debtor diſcharged on an inſolvent act 
-makes a new promiſe, he ſhall not he 
held to bail. 1233 
Common bail ordered for money reco- 
vered in a foreign court. 1243 
Putting in bail where not required, does 
not preclude the court from ordering 
common bail. 1077 


Bail. 


In what caſes bail is reguired. 


cunties palatine. 


* - G — 


1 act requiring affidavit of 107. 
due, in order to hold to bail, does 
not ſuperſede the act of 11 ½ ul. 3. 
which requires affidavit of 201. in def | | | 
wrt 1162] 1 8 


Bail to the ſheriff and bail above. 


The ſheriff cannot take bail on an at- 
tachment. 479 
Sheriffs officers ought not to be bail. 890 
If the defendant neglects to put in bail, 
the bail bond is forfeited, though the 
plaintiff took no ſtep to quicken him. 

FI 5 


9 
i 
1 


* 


A bail bond to appear to a writ return - 

. 08 out of term is void on the face 
+6 - » Ho | 

If the principal dies between the return 
of the ca. /a. and of the ſecond ſcire 
Facias, the bail are liable. 511,717 
Bail bonds need not purſue the words of 
the proceſs. | 11 $5 
Sunday not computed as one of the 
four days for utting in bail. 782,914 

 » Upon bonds the bai 
_ > double what is really due, 
The bail to the ſheriff may put in bail 
above againſt the defendant's will. 876 
Bail may ſurrender before a right action 


is brought. _ 15 


| 5 
"Where more is recovered than' the bail 
is taken for, they are liable pro tanto. 

ö | 922 
The King's debtor may be brought up 
by his bail at the ſuit of a private 


, and ſurrendered. 641 
Bail bf a convict allowed to ſurrender | 
in diſcharge of themſelves, 1217 
Proceedings againſt bail. 
Bail bond can not be aſſigned by the 
undet-ſheriff's clerk, 60 


Sheriff may aflign che bail bond out of 
his county, and the action may be 
brought where the aſſignment is made. 


; 727 
In n , bail bond the arreſt is not 
traverſable. 444, 64 
What amounts to the ſhewing a ba 


dond to be taken by the name of | 


office. 893 


Matter aſſignable for error by the prin- | - 


ipal, not aſſignable by the bail. 197 
Proceedings againſt bail ſtayed, pending 
error by the principal, 419. But not 
till bail in error is put in. 
Proceedings not flaid on error brought, 
when the time for ſurrendering is 


- lapſed.” 443 
© But the bail may have four days after 
- Affirmance to pay the money. 1270 


If the plaintiff obtains execution on. /cire 


_ Facias againſt the bail, pending error, | 


dhe court will not ſet it aſide. * 526 
Bail who have neglected ro ſurrender, 
may have execution ſtaid till after 


872 
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Page 399 


bail muſt juſtify to 
821 | 


& No ball required in error on on ; 


781 |. 


* 


affirmance of the principal judgment. 


* 1 2 t N . 6 
Where no bail in error is 


| bail applying to ſtay proceedings mu 
ualirtake for the eats wn ten 
error. 


; Page 8 
Fifteen days between "the tefte of { 
firſt, and the return of the econ, 
Hire facias are ſufficient, 113 
Plaintiff can not call ſor a return of «© 
þ ca. ſa. 3 error. 1180 
cire facias on 1 Can nc 
bear cgfe theme dep ther ten 
makes default. nil 1224 
May be teſe the day of the retum « 
the 7a. /a. 7 86 
Capias ad ſatisfaciendum lies againſt bal 
without a fieri facias. 822, 113 
Equitable coſts not allowed out of f 
penalty of the recognizance, z 
Scire 1 againſt bail is not amend 
able. 116 

' Perſons becoming bail in fictitious nan 


ö 


Bail in errar. 


On error of a judgment on a bottom 
bond, bail required. 1 

On a ſecond writ of error there muſt 
new bail. 


F 
An executor is not obliged. to give h 
in error, but the court may take if 


' 
. 
o 


— 


Bail in error is not required on a 0 
do pay for ſuch beer as ſhould be 
livered. 115 


Bail is eriminal caky. 


The common recognizance on 2 yt 
rari to remove an indictment, de 


not oblige to the payment 44 
Sickneſs, unleſs. cayſed by the cont! 


ment, no . mducement to 
committed for high treaſon. 

A year's impriſonment without prot 

tion inducement to bail in high ue 
ſon. 

Appellee of murder found guilty 2 p 
be bailed without GN; wy 2 
appellant delays the proiecution “ 

Acquittal on indictment of U a 

| foundation to bail upon Pe. f 


pardoned, not bailable. Page 858 


One charged with a murder in Portugal, 


not bailed. 848 


u order to bail, the court will not ex- 


amine whether the "offence for which 
he is committed is of the ſame kind 
with others of which he has been ac- 
quitted. OO» 851 
The depoſitions taken before the coroner, 
and not the verdict, are to guide the 
court as to the expedience of bailing 
for murder. 5 911, 1242 
Court will not order a wounded perſon 
to be viſited, in order to bail the of- | 
fender. Gann N * 98 47 
iſoner poſitively with a 
N not to be bailed on affida- 
vito of innocencce. 1138 
Information againſt a juſtice of peace 
for bailing a felon, 1216 
Convict for a libel, being ill, bailed 
defore judgment. | 9 
Where a ſtatute inflicts impriſonment, 
the court on a certiorari returned ma 
admit to bail, and after confirmation 
impriſon for the reſt of the time. 
| 631: 
Where bail is required on pleading a 


pardon, * 1203 
Bailiff, 


An act of an agent cannot be affirmed 
as to part * avoided as to the reſt. 


* 4 


| 859 
A man ſells goods or lays out money 


wrongfully, the owner may charge 
him as blut, or as a wrong- doer, 
at his election. 860 


Bailment 


the pro betore agreement, if he 
does nor di agree 1 165 
A parol gift, without ſome act of de- 
livery, will not alter the property. 
On a bare leaving a thing in 7; 
cuſtody, the law raiſes a promiſe not 
pokly to neglect or abuſe it, 1099 
A taftor cannot pawn. 1178 
bile for fafe cultody cannot pawn. 


Appelle convicted on indictment and 


Delivery to the uſe of a creditor, yeſts | 


4187 


= Py 
* 
5 
8 * 


Where goods are ſold by a factor at his 
own riſque, the vendee held not an- 
fwerable to the owner, Page 1183 

See Bailiff. th + 3 


N 
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| | | : 
A farmer who. buys and ſells. potatoes 
may be a bankrufſßt. 513 
He who has the body in execution can- 
not be a petitioning, creditor. 653 
A debt contracted after an act of bank- 
furtey is no ground for a commiſ- 


* 


on. „ 
Note of above ſux years ſtanding Pen 
for commiſſion of bankruptey. 746 
Aſſignee of a bond cannot petition fo 
a commiſſion of bankruptcy. . 899 
Note indorſed to a debtor of a bankrb 
after the bankruptcy cannot be ſet off. 
| enn 113210638 1234- 
Going out of town to gain the term an 
act of bankruptcy. e e 
Bankrupt not ad to prove his own 
act of bankruptcy. 828 
Aſſignee of a commiſſion may 
a promiſe to the bankrupt. + « 697 
What meddling with the effects of a 
bankrupt is a converſion, 813 
A ſtranger diſpoſes of a bankrupt's mo- 
ney in purchaſes, the aſſignee ſeiſes 
part of the purchaſed effects, this 
affirms the whole tranſaction and he 
cannot maintain trover for the mo- 
ney. : 859 
Debt upon contingency not yet ha 
pened cannot be claimed. 369 | 
All bonds. Cc. payable at a future day 
are within 7 Geo. I. c. 31. 1211 
How far certificate is evidence of bank- 
ruptey. — 
The bankruptcy of the obligor does not 
diſcharge a bond conditioned for his 
executor to do an act. | 86 
Bankrupt diſch from bills drawn 


before his uptcy thou ro- 
teſted and returned after. 1 3 

Not diſcharged from a iſance of 
bail on error where the affirmance is 
after the bankruptcy, 1043 

Diſcharged of a contempt in not per- 
forming an award. 1152 

Where the breach of a bond is after a 
bankruptcy the bond is not 2 
5 11 


A bank- 


\ bankrupt diſcharged from a judgment 
giveb after his bankruptcy for 2 debt 
due before. _ Page 1196 
ate creditor may come in under a 
joint commiſſion of bankruptcy. 995 
A joint commiſſion diſcharges each part- 
ner as to his ſeparate debts. 1157 
Future effects of a ſecond bankrupt con- 
tinue his property till ſeiſed. 1207 
Bankrupt diſcharged for faults in the 
commitment. : 880 
The fortune of a wife may be ſettled on 
- huſband = he fails, and then to her 
— ſeparate uſe. | | 47 
Delivery to the uſe of a creditor veſts 
the property before agreement, if he 
does not diſagree after. 165 
Creditor of a ere no witneſs to 


prove him a gameſter. 507 
Bargain and Sale. 
Pleading a bargain and fale without 


-  thewing it to be for a valuable con- 
ſideration will be ill upon demurrer, 


dit is cured by verdict or taking iſſue. 
on a collateral fact. 1229 | 
Baron and Feme. 


May join in an action for rent of the 
.  wite's land. 229 
The huſband alone may ſue for malici- 
dus proſecution of the wife per uod 
be was put to expence. 977 


Shall join in action for the eſcape of one | 


in execution for a debt to the wife. 
726 
In action by huſband and wife, defend- 


ant not allowed to controvert the 


| iage on the general iſlue. 480 
Treſpaſs Be entering the plaintifPs houſe 
and beating his wife. 61 


Meat and drink found for the wife not | 


allowed in evidence as found for the 

huſband. _ 127 
Where a wife goes away with an adul- 

terer the huſband cannot be charged 
for neceſſaries. 47 
Huſband not chargeable for goods ſold 
do an adulterous wife. 706 
What elopement prevents the huſband's 
being charged with debts contracted 
by the whe. 95 875 
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1 


The huſband not charged for neceſlaries 
for the wife at a ſpunging houſe when 
ſhe is committed for an offence. 


P. 
A huſband who turns away K ui 
without cauſe and refuſes to provide 


for her, cannot 
ee e eee ri] ay 

Wife of one defendant not a witneſs for 
the other on an indictment, 1095 

Wife witneſs on behalf of defendant to 
2 5X goods delivered on huſband's 

t. 

Declaration of wife evidence * 
her huſbaud in a cauſe for nurfing 
a child. 1 {IP 

Wife evidence againſt her huſband on 
indictment for aſſaulting her. 633 

Wife de fafo may maintain treſpaſs 
againſt her huſband. 79 

Wife de fadto acquires for her huſband 
during cohabitation. 80 

Huſband cannot ſtop the wife's pro- 
ceedings in ſpiritual court for defa- 
mation. | 615/414 pep. 376 

Coverture of the defendant after the 
action brought cannot abate the plain- 
tiff's writ. 811 

In what caſe the huſband ſhall be 
obliged in Equity to make a proviſion 
for his wife in conſideration of effects 
which he claims in her right. 239 

Chancery will order a legacy to a wite 
to be put out for her uſe, where the 
bill is * the executor. 503 

Though the feme has er to make 
a will, yet the baron ſhall have admi- 
niſtration, 891, 1118. But not where 
he has departed with all intereſt in 
her eſtate, 1111 

Married woman taken in execution not 
diſcharged without appearance of col. 
luſion. SET e. 

A wife arreſted for her debt dum ſola dil- 
charged, 1272 

A huſband has not go to confine li: 
wife without cauſe. _ 475 

A feme covert may be convicted for (e!!- 


In uſum ſuum proprium converterunt is well 

enough in treſpaſs againſt them. 1094 
_ 
1807 


Huſband may pray ſurety of the 
againſt his wife. 


Dit 


FSF 3 


= 


Sar. See Yecount, Beit 
Baſtard. 


in an order of baſtardy made at the ſeſ- 
fions a ſummons is preſumed. P. 475 
A woman with child of a baſtard is re- 
moved and privately returns, and is 
delivered, the ſettlement of the ba- 
ſtard is where ſhe was ſent. 476 


in an order. 0 
Where two juſtices have made an order, 
the ſellions have no juriſdiction but 
upon appeal. s we, 
Baſtard chargeable only where born. 
1 6 
Aſter defendant is diſcharged at (effions 
a new order of baſtardy cannot be 
made. 716 
Order to provide for baſtard till nine 
years old, good. l 
That the hutband was abſent ſux years 
and defendant had knowledge of the 
wife, no good ground for order of 
baſtardy. 811 
Though the huſband is in England, yet 
if no acceſs can be proved the iſſue 
are baſtards, 925 
Where it is found the huſband had no 
acceſs, there is no preſumption of le- 


MU 


gitimacy, 51 
nere acceſs is preſumed, yet evidence 
may be given of the impoſlibility of 
begetting children, 940 
If no acceis of the huſband be adjudged, 
the iſſue are baſtards. 1076 
A baſtard is within the ſtatute of P. & 
M. againſt taking away young wo- 
men. | 1162 
There muſt be a quorum in order of baſ- 
tardy by borough juſtices. 974 
wo jultices cannot acquit a man 
charged with a baſtard. 1050 

© pariſh cannot appeal 
order of baſtardy, though the defend- 
ant ma 1050 
A baſtard intended to be born where 
the order ſtates him to be baptized. 
1166 


Baſtard of a certificate perſon is ſettled 
where born, | 1168 


A Table of tht Pri 


The ſex of the baſtard muſt be ſpecified | 


againſt an | 


Battery, | 
A battery cannot be juſtified by an arreſt 
| Page 


only. 


Caſp nates 


A party receiving a goldſmith”s note 
and tendering it the next day accord. 
ing to uſage does not bear the loſs. 


I 
Caſh notes left and cancelled in ad 8 
receive the money, and renewed notes 
taken upon a ſtop, does not throw the 
loſs upon the taker of the notes. 416, 


Within what time a goldſmith's =» ; 
muſt be demanded. 508, 707, 910, 
1175 
Note paid away in the afternoon and 
ſtopt next morning muſt be m 


1248 
Bills of exchange, 


A bill payable out of a particular fund 

is not a bill of exchange, 591 

Pay out of my half-pay by advance a 
ood bill | 6 


g 762 
A bill not payable to order, Wc. no bill 
of exchange. 1211 
There may be a partial acceptance of a 
bill of exchange, 282214 
What amounts to an acceptance of a 
bill of exchange. 648 
Intereſt given from the time of accept- 
ance. 1 8060 
A man cannot be ſued here on his ac- 
ceptance of a bill of exchange abroad, 
ter he has been diſcharged by the 
laws of that country. 733 
Indorſee indulges the acceptor for 20 
days, the riſque is his own. 792 
Need not aver the acceptance of a bill 
was in writing. 817 
The acceptor cannot ſet up ſorgery of the 
bill. 9 
Action lies againſt a ſervant upon a bill 
drawn on him and accepted gene- 


rally 
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rally, though the order is to place it 
to the account of the maſter. P. g55 
A parol acceptance is ſufficient in action 
againſt the acceptor. 1000 
Acceptance of a bill of exchange to pay 
when the goods are fold, good. 1152 
An acceptance to pay at a goldſmith's, 


muſt be tendered within the ſame time | 


that a note muſt. 1195 


Acceptance to pay as remitted, no abſo- 
lute acceptance. 1212 


In action againſt the acceptor of a bill 
the hand of the drawer need not be 
| ; 16h | 648 
Indorſor of bill of exchange may be 
charged, without reſorting to the 
.. drawer, Page 441, 515. Contra in 
notes, 649, 1037. | | 
The indorſor may be alleged to be liable 
according to the tenor of the indorſe- 
ment. 478 
A contempt to take out execution both 
_. againſt the drawer and indorſor. $15 
Feme covert cannot indorſe a bill of ex- 
change. | 516 
The order of an indorſee may ſuc on a 
general indorſement to him only. 557 
Holder of bill muſt tender it before the 
© three days of grace expire. 829 
Intereſt on a bill not to be allowed with- 


out a proteſt. 910 


Where a man has owned his hand to an 
indorſement, he ſhall not ſet up a de- 
- fence of forgery by ſimilitude. 1051 


Promiſſory notes. 


The day is material in ſetting forth a 
note. 2485 22 
Note to pay two months after the ſhip is 


paid off is good. 24 
Note to accountable for money is 
within the ſtatute. 629 
What a negotiable note. 706 
Note payable ſo many days after mar- 
riage not a negotiable note. 1151 


A note payable ſo many days after the 
death of the drawer's father is good. 

| | 1217 

Note to deliver horſes, &c. and pay mo- 
ney, not within the ſtatute. 1271 

A note to pay for the debt of another, 
is negotiable, 264 
A note alleged to be written by the de 
fendant, necd not be ſaid to be ſigned, 


Bond to refund part of a portion ſet 


Fecit notam per quam promifit folvere im, 
ports a ſigning. Page 
Confideration of a promiſſory note in- 
quired into. rr 674 
Debt lies not upon a promiſſory note. 
Within what time a note ought to pg 

manded. | 910 
Where part of a note is received of the 
. drawer, the indorſor is nat to be re. 
ſorted to for the reſt. | 745 

A jaint or ſeveral note how to be declar. 
ed on. 76, 819 
There muſt be a demand on the drawer 
of a note before indorſer can be 

| Charged. . 649, 1087 
Indorſement of note ſtruck out at nif 
Prius, | | 1103 
After judgment by default a promiſſory 
note ſet out in the declaration need 
not be proved. 1149 
The innocent indorſee of a gaming note 
can maintain no aGun againſt the 
drawer. 1155 
Note indorſed to a debtor of a bank- 
rupt after the bankruptcy cannot be 
ſet off. 1234 
If indorſer pays part of a note, demand 
on the drawer is unneceſſary. 1246 
Notes may be indorſed by an adnini- 
ſtrator. 1260 


Bond 
The breach muſt be ſet out as particu- 
larly as the covenant. 227 


aſide. 240 
If any intereſt was paid upon an old 
bond after the day, it muſt be a plc 
upon the ſtatute, * 652 
The indorſe ment of intereſt being paid 
within 20 years ſhall be given in eri- 
dence though under the hand of the 
obligee. $26 
Indorſement made by obligee on an old 
bond after the preſumption had taken 
place, not admitted in evidence. 527 
The /olvendum in a bond may contun 
a ſufficient deſcription of the 2 


Bꝛidges. 125 

They who are not chargeable to rep 
common right may diſcharge . 
ſelves upon Not guilty. 150 


399 | 


The 


Ef .# 


„ — 


The King's bench has concurrent juriſ- | 
dition with the ſeſſions about repair- 


wo 0 

ing bridges. Page 180 
wy 8 — be granted where private 
74 perſons are charged to repair a bridge. 
te, b "_ 
80 a 
de- Minging money into court. 
10 See Tender. 
the 
re. Bꝛokers and ſtockjobhers. 
45 
ar- 


Bail required in an action for not re- 


519 transferring ſtock. 497 
* What is a good regiſtry of a Sou th - ſea 


contract. 585 


587 

M Burglary. 

ory Opening a chamber door, with intent to 
er commit a felony, held burglary, 481 
4 Servant lets in a thief, it is burglary in 
0 


both. 881 


nk. By-laws. 
0 Where a corporation has a power to 
2 make ſtatutes they cannot give them- 
2 ſelves a power to adminiſter an oath. 
* 537 
150 By-law to oblige a joiner in London to 
; be free of the Joiners company good. 
675 
By-lav/ to confine brewers to certain | 
ücu- hours ſor carrying out drink, good. 
227 | 1085 
x ſet Where the charter grants the election to 
240 the body, a by-law may reſtrain it to 
old a ſele& number. 314 
plea By-law to regulate and reſtrain the corn] 
652 porters in London, 462 
paid See Coꝛpoꝛat ions. 
evi- 
f the * 
$26 7 
n old 
aken Canon law. 
927 
tan T; HE canons of 1603 do not pro- 
ee. þrio vigore bind the laity. 1057 
945 Suppletory oath in what caſe to be ad- 


mitted. 


80 
** Eccleſlaltical perſons and juril dic⸗ 


4 Table of the Principal Matters: . 


Carrier. | —_— 


f | 
A hoyman not anſwerable for goods Toft - 
by the accidental overſetting of his hoy. 


Page 128 
Not liable for contents of package where 
he is deceived. 145 


If I ſend my ſervant with the goods the 


carrier is not liable. 


690 
Certaintp. 


A piece of tepe? well in trover. 738 
Parcella ſegeſtrium, involucrorum & fu- 
nium, Anglice, Wc. ſufficient in tro- 
ver. 809 
Trover de 50 peciis materiae quadratae, 
Anglice timber, ſufficient, 810 
Ejectment lies not for a tenement.” 834 
Trover for a parcel of diamonds, ſuf- 
ficient. 8 
Meſuagium five tenementum is well —_— 
in treſpaſs. 3891 
Levavit vel levari cauſavit, ill. goo 
Sciens in an indictment is a good aver- 
ment. 904 
In cauſa defamationis five convicii, un- 
certain. 
Excommunicato capiendo in a cauſe for 
ſlander or defamation held well. gzo 
Judgment arreſted for the generality of 
the charge in an information. 999 
Replevin for fourteen ſkimmers and 
ladles, certain enough. 1015 


Certiozart. 


The juſtices refuſe to grant relief for 
malt burnt, this is not removeable by 


certiorari. 3 9 1 
Where a certiorari is of common right. 


Certiorari to remove an order of two 
Juſtices may be directed to the ſeſſions, 
and returned by them. 470 

Quaſhed for variance in naming more 
defendants than are in the record. 156 

A certiorari to remove an indictment 

need not deſcribe whether the offence 
be laid contra formam flatuti, 845 

To remove an indictment for not doing 
the ſtatute - work on the highways. 849 
ertiorari may be granted where private 


Fperions are charged to repair a bridge. 


goo 
| To 


A juror withdrawn in order to a view 
mmay be ſworn on the jury afterwards, 


- 


Will be 
a. 


U of is Plintihal Mh, 


To remove an order for producing 

churchwardens books upon an appeal. 
e e MOOR Page 991 
To remove an order before appeal, where 
the time for appealing is not limited. 


+ I 
No certiorari to Old Bailey without 2 
Certiorari to the Oli Bailey for a defend- 


ant. 1049 
Certiorari to Old Bailey on the proſecu- 
tor's attorney being _—— 
| | 1008 
No certiorari for defendant to Judges of 
aſiſe. 1202 
Certiorari pro Rege lies in caſe of high- 
Ways though no affidavit or recogni- 

fance, HRP 1209 
nted to remove an indict- 
ment from the O Bailey in particu- 

» 91 
To remove an indictment fog . 
denied, though the defendant had 
been puniſhed for the ſame offence as 
© _ & contempt, 877 
Certiorari relating to the highways taken 

away by 3 N. & M. though to re- 
move orders made on a ſubſequent law. 
| | 944; 
to be removed. 


The poor's rate is not | 
gb Bhs 932,975 


Coſts are not to be paid where any ma- 
terial part of an order is quaſhed. 1198 
A verdi& cannot be removed from the 
ſeſſions before judgment. 1228 
Lies to remove an indictment of miſ- 
demeanor from Wales. . 704 
No ſecond certiorari to reverſe a judg- 
ment, 765, 819 


Challenge. 


| | 70 

"Challenging for want of hundredors, 
- contrary to the ſpecial jury rule, a 
contempt. * eat 593 
Challen he array of a ſpecial jury 
for . ſheriff being intereſted not a 


- _ contempt, | 1000 
One challenged ſworn as a tales-man, 
III. 640 


Authority of the Chancery of Cs 


| Britain. Page 149 
Foundation of its juriſdiction. 150 
Where a man by deed ſubmits to dic. 
cover in equity matters which may be 
penal, he ſhall anſwer, 168 
A ſubſequent title, which is both legal 
and equitable, deſtroys a prior equi. 
table title. | 240 
Will provide for payment of a debt, on 
a bill to diſcover aſſets, c. 3 
Will grant perpetual injun&tion after two 
trials at bar, b 404 
Rule not to relieve againſt forfeiture, 
but where they can ſettle a ſatisfac. 

_. tion, adds: df) 
Where a patron makes an ill uſe of 2 
bond of reſignation, Chancery will 
rant an inj unction. $34 


After probate of a will, equity may in- 


quire into the fairneſs of a reſiduary 
bequeſt, N 666 

See Agreement, Baron and Fe 
Legacy, Marriage ſettlement, Witt 
gage, &c, 


Church of England. 
Chriſtianity part of the law of the land. 
834, 1113 


It is a good cuſtom, that perſons ad- 
mitted to freedom be obliged to ſwear 
upon the New Teſtament. 1112 

B. R. will not grant an information 
againſt a diſſenter, for refuſing a cor. 
poration office, whilſt the law is doubt- 
ful. : 1193 


Chnurchwardens, 


Where a cuſtom of electing cannot take 
place, recourſe muſt be to the canon. 


ae 
Pariſh officers of a donative are ſ 
to the ſpiritual court, 715 


Churchwardens cahnot commence 2 ſuit 


after their year is expired, 851 
Where churchwardens have n 

they cannot be cited again, 97 
Prohibition to ſettling churchwerden- 
accounts. 1133 
of 


of common right the electing church- 
wardens is in the parſon and pariſhio- 
ners. Page 1246 
if the pariſh neglect, 7 the ordinary 
cannot appoint churchwardens. 5. 
Swearing in a churchwarden, a mini- 
ſterial act. | | 609 
J. R. will not grant a mandamus to hold 


a veſtry for chuſing churchwardens. | 


: 686 
The curate may nominate a church- 
warden for the miniſter. 1246 


Clerk of the crown. 


Proceedings on writs of noct᷑anter on the 
crown ſide. 622 


Clerk ok the peace. 


0n removal of -clerk of the peace the 
evidence need not be ſet out in the 


order, 996 
Coining. 


Having coining tools indictable. 1074 
Colleges. 

Offenſes againſt the private ſtatutes of a 
college are not pardoned by the act of 
grace. 912 
The viſitor may puniſh a man for an 
att done by him jointly with others. 


913 
Commiſſioners. 
All ads done by commiſſioners muſt be 
ſigned during their fitting. 568 
Commitment. 


That he be kept ſafe and cloſe in a com- 


52] 


A Tale of the Pridcidal Mauri. 


5 Geo, 1. c. 15. held good, without 
recitin the rule of affirmance 
was delivered to him. Page 263 
Commitment till he gives ſecurity to ob- 
ſerve univerſity ſtatutes, ill. 917 
The commitment muſt ſpecify what gaol 


the party is ſent to. 934 
Common. ; 

Commoener cannot juſtify diſperſing fern 

aſhes burnt by a ſtranger. 777 


Condition. 
Diſtinction between conditions prece- 
dent, and concurrent acts. 459 
A. is to transfer ſtock, and B. to pay * 
it, the transfer is not a condition pre- 
cedent. „ 
For makes a condition precedent in a 
covenant to pay money for ſtock at x 
day certain. | 559 
Where a plea is general und indemn 
conſervavit, it muſt be ſhewn for 
cauſe that it does not ſay how, 631 
In an action for money covenanted to 
be paid for ſtock, it is no plea for the 
defendant, that the plaintiff did not 
tender. 712 
Condition to pay on or before ſuch a 
day, iſſue on payment on the day im- 
material. 994 
An entry by a ſtranger without authority 
is good to take advantage of a condi- 
tion, if it be aſſented to afterwards. 
| 1128 
The condition of a recognizance to ſur- 
render in an inferior court, is | 
ed by a render above, if the cauſe be 
removed there. 49 
Deviſe to A. for life, remainder to B. in 
fee, with condition, that if C. in three 
months pays to B. 500 ,, then C. to 
have the fee ; this condition will de- 


mitment by the ſecretary of ſtate is | ſcend to the heir of C. 129 
only by way of direction to the officer. 
8 | 3 iracy. 
commitment may be without'oath. 3 | * TE | 
"a iu treaſon generally is good. 3 | On indictment for a conſpiracy to ruin 
-pri0ns to the form of commitments | the proſecutor's trade, evidence that 
for high treaſon. J 


; 3 
arant of a juſtice committing a deer- 


all the defendants acted in it and lived 
in the ſame family held ſuficient. 144 


on a conviction affirmed on | 


May 


11 


May be charged without an over-ack. 
| e Page 193 
Judgment may be againſt one defendant 
before the other is tried. 193 
One conſpirator may be convicted after 


the other is dead. 1227 
Conſtable. 


Action againſt a conſtable not confined 
to the proper county, where he does 
not a& in execution of his office, 446 

Seſſions cannot diſcharge conſtables ap- 
pointed at the leet. 798 
Indictment lies for not taking the office 
of conſtable. 920 
Conſtable may make a deputy, 943 
The ſeſſions can only appoint conſtables 
until the lord ſhall hold a court ; not 
for a year or till others be choſen. 


1050 
Conſtable may be ſworn in before a juſ- 
tice of peace. 1149 


Action lies againſt a conſtable upon the 
babeas corpus act, for not giving a 
copy of the commitment. 167 
Quo warrants lies for the office of con- 
ſtable. 1213 

© Mandamus to reimburſe conſtables their 


extraordinary expenſes, 44, 93 
Contempt, 


Cuſtos brevium of C. B. committed for 
not returning an original on a certio- 
ruri. 6 

Contemptuous words on the delivery of 
an ejectment puniſhable. 567 

Contempt of one court not to be puniſh- 
ed by another. | 56 

Releaſe of plaintiff in ejectment, or aſ- 

- fignment of his death for error, is a 


contempt. 899 
Challenging the array when a ſpecial 
jury had 1 ſtruck, a contempt. 593 


Challenging the array of a ſpecial jury tor 
the ſheriff being intereſted, not a con- 
tempt. 1000 


Service of proceſs on a party attending | 


the court, a contempt. 1094 
Eſcape warrant does not lie againit a 
priſoner for a mere contempt. 99 
Attachment againſt a ſheriff for granting 


4 Table of the Principal Mature, 
A perſon ordered to attend, ſhall not by 


1 


examined on oath by the adverſe par. 
5 | Page 1197 


4 
If the coſts are not paid on bringing 


money into court, the plaintiff mug 
go on, and cannot have an attach. 
ment. : 1220 
Contempt in putting in fictitious bail, 


8 

Contempt in a witneſs not to obey a 15 
parna, 510, 810, 1054 
Voluntary eſcape, not a contempt. 532 
A mandamus is directed to two bailifh, 
and one of them refuſes to make re. 
turn; it is a contempt in both. $oj 


See Attachment. 


Continuance. 


Whether in B. R. the continuancey 
may be enter' d de die in diem, or only 
from term to term. 491 
The fcire facias on error muſt be return- 
able as the original proceſs was. 

See Amendment, Dilcontinuance. 


Contratt. 


If the firſt contract with warranty be 
broke off, the warranty will not er. 
tend to a ſubſequent ſale, 414 


— Convitfions, 
Defect of ſummons cured by appeats 


ance in a conviction. 261 


3] Conviction preſum'd right if the convey 


does not appear, . 
Of deer-ſtealing, good without 
ance, 


upper 
4 


7 | In ſummary convictions the evidence 


muſt go to the fact, and not generally 
that the defendant is guilty, 51 
In convictions for ſwearing, the 
maſt be · ſet out. 497» 636 
In convictions the evidence mult be l 
out. 19 
Conviction good, where only laid, that 
the evidence was read to wy 
Where juſtices haye a power to coo 
on the oath of one witneſs, they = 
convict on confeſſion. 
On the game laws, muſt ſet forth * 


' .a replevin where it does not he. 1184 


the offender is not qualified, hy 


FA Fraftfrgeragf=2 


IJ. 


HAlon for keeping an alchouſe not 
X gots to ſhew he was not puniſhed 
rh ander the former act. Page 555 
1 h convictions for non- payment of mo- 


ſum muſt be mentioned. 900 


, the 
4 enifhons there muſt be a judgment 
220 forisfaciat. u N = 8 
ail, kn excuſe under a proviſo need not 
38% aken notice of in a conviction, 1101 
ſub. vittion of forcible entry in the pre 
054 erperfect tenſe, ill. 443 


the preſent tenſmeG. 

There there is a conviction, the court 
vill not diſcharge on the warrant of 
commitment, without having the con- 
vicion before them. 794 
nvition muſt be removed before the 
court will hear a motion againſt the 


juſtice, | 915 
r, — affirmed after the death of 
as. the party, 5 
1 urari to remove a conviction upon 
690 he hawkers and pedlars act. 127 
; oreplevin of goods taken upon a con- 
niction. 1184 


In condemning a horſe on the acts for 
preſerving the highways, the owner 


de muſt be ſummoned. 1181 
| | | 
#1 Conuſance of Pleas. | 
ut is neceſſary on claiming . | 
10 
ie Copyhold. . 
ae def again a voluntary forfeiture 
of copyhold. | 447 
MP. te original of copyhold eſtates. 452 
zend copy holder ex parte materna deviſes to 
neraly bs heir, who dies before admittance, 
16 the lands remain deſcendible to the | 
Rus teir on the part of the mother. 487 
| 636 mant for life by a marriage ſettlement 


of a manor is intitled to a general 
ine from the cuſtomary tenants upon 
tte death of the laſt admitting Lx 

954 
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Proceeding upon convictions muſt peep N 
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© 3 


Coroner ought to view the whole bo- 
dy, 22. Filing an inquiſition taken 
ſuper viſum corporis five years after 
the death when only the head was to 


be found, ſtaid, 22. Seven months 
is too late, Page 22 
Puniſhed for ill practice. 4 08 


Muſt have leave of the court, to take a 
new 1nquiſition faper viſum corporis. 


1 
Rule for coroner to take up the body — 
the inquiſition being quaſhed. - 533 
Coroner not obliged to return depofi- 
tions, | | 1073 
Where a man of war is infra corpus com 
the land coroner may go aboard. 1097 


Cozpozations, 


Common freemen not within the cor- 
poration and teſt acts. 828 
A corporator on a recent proſecution 
muſt prove receiving the ſacrament 
within a year, - 535 
How far the act requiring magiſtrates 
to abjure the covenant was binding. 
120 
The election of a mayor may be re- 
ſtrained by a by-law to a ſele& num« 
ber, though appointed by the charter 
to be out of the whole body, 314 
Mandamus may be granted to go to an 
election though there is a mayor de 
fatto. 1003 
Annual officers continue till ſucceſſors 
are choſen. 625 
Where the mayor is to be ſworn before 
the laſt mayor, there muſt be his 
aſſent to the ſwearing as well as his 
preſence. 994 
Where the preſence of an officer is re- 
quized yet his conſent is not neceſſary. 
| 3 

On a ſummons of the members, if 1 

is omitted, it is not a corporate aſ- 


ſembly. 1051 
Where particular powers are lodged ta 
a ſelect number, they cannot ſeparate 
and act, upon a general ſummons of 
the whole body. 385 
be acquired 


mo ves to be ſet according to the im- 
a proved value. . 1042 

cons ede 4 
way me certain may in pleading be called 

7 546 (reaſonable fine. 1070 

\ jor en o bar intails of copyholds by 
ery or ſurrender, good. 1197 
la Vor. I, | 


| 


by reputation. 


Name of corporation may , 
61 
4 © Dutch 


Dutch Weft-India company ſue for money 
in England, witli" Was borrowed at 
#4 erdam, and when it was payable | 
in b bank where, "av have judgment. 
we Page 612 
Plea ſetting out a | bal title to an office, 
i a confeſſion of an uſurpation. 39448 
A corporation cannot ſue as a common 
in former. 47 nn 
See Mandamus, Quo warrants. W 


3 n o. dn 


c "Colts. 


Where executor muſt declare as exect 
tot he ſhall pay no colts, *' ** 582 
Executor at} 2. pay coſts on a writ of 
error of a Judgment after devaſtavit, 


| Adminiſtrator diſcontinues without cok. 
871 

On ſeire facias an executor, 
judgment for the plaintiff with coſts, 
reverſed as to the colts, and affirmed 
as to the reſidue. 171268 
Where a ſcire futias is abated by a plea, 
there ſhall'be no coſts. 6538 
Infant pays no coſts on a bill filed by the 
prochein amy. = 708 
Treſpaſs on che caſe is not within the 
ſtatute of V. 3. that gives coſts to an 
acquitted defendant: 1005 


If the plaintiff in prohibition prevails in] 


any part of -the caſe, he ſhall have 
coſts. + | 1062 
No coſts upon a writ of eee 1069 
Ir treſpaſs ſor putting diſeaſed cattle in 
the cloſe, full coſts, though: under 

© 2. 


192 | 
In-treſpaſs for chaſing cattle full- coſts. | 


$34, 551 
Where there is a verdi for the defend - 


ant upon a juſtification, a verdict a- 


gainſt him upon the not guilty ſhall 
-not intitle to full coſts, 


A charge of beating the plaintiff's 375 
vill not intitle him to more coſts than 
damages. 

? Whete 0 more coſts than damages. 


Full coſts not to be given for — 


down NN, 65 without an a/portavir. 
633 


Full cos for procuring the plaintiff to 


een paler 645 


2 Y the Princiyel pal Matters, 


726 
Certificate granted on 43 5 Elie. agua 


1 -| Doble coſts 0 


624 


Full coſts not to be given for keepi 


the plaintiff out of poſleffion. Page 645 


Full cofts where the iſſue f is joined on 


tra viam. 


coſts. 
e e for treble coſts. 
Err, againſt a conſtable for d detainin 
f without warrant, and he acquitted on 
evidence of Phaintif conſent ; "tio 
double coſts. % 
Cofts He jucremento are to be doubled a4 


Well as thoſe giyen by Gs) 51 
8 ered by rule. 55 5 
Colts of "a former trial given upon 2 
nonſuit. L 300 
Cofts given for not executing a writ of 
in uiry. ee eee 
Coſts given on diſcharging a rule ſor 2 
quo avarranto. 1039 
Coſts on the ſtatute for the court of con- 
ſcience ſhall include the coſts of the 
ſuggeſtion. 1120 
On a remittit of damages the coſts given 
by the jury are not conſidered. go 
In ejectment the plaintiff has his 
to pay coſts to which defendant he 
pleaſes. 816 
Coſts on quaſhing writs of error are to 
| be given in al caſes. bob 
Shall be given on quaſhing writ of er- 
yp though coſts were not recoverable 


5 


. action. 202 
Coſts in error, where none in the ori- 
inal ſuit, 1034 


Where a judgment for 'a defendant 1s 
; reverſed, the plaintiff ſhall only have 
ſuch coſts as thould have been giet 
him in the court below. 617 
Equitable coſts not allowed out of the 
| penalty of the recognizance * 


On bringing in principal and intere! 
on 9 2 eee . 
law, coſts on a writ of error brought 
by an executor are not — 
Coſts cannot be ſer againlt coſt 1293 
Foreigner not obliged to give 1 
for colts. 
Proſecutors of informations hall mn 
coſts for not going on to trial.  3J 
Where a proſecutor is liable 17 6 
N "ow __ not going on to trial, 


| * 
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have them. 3 
The court will oblige 4 proſecutor in 
ſome caſes to pay coſts on quaſhing 
an indictment, 946 


Page 874 


8 

5 

n 

6 

i 

52 | | 

19 Colts on removals of indiftments are 
ng not required on the common recog: 
on niſance. | Y 1165 
21 | 
68 

rag eum. | 
75 flouſes contiguous to market towns, 
fa * 8 405 
300 | | | | 
t of Covenant, 


| | Table of the Principal Matters, OF 
defedarit dies, his executor ſhall not ee | 


Courts. 
Curia de banco noſtro for the King's 

Bench. Page 302 
The court will not turn over a priſoner, 
till officer paid for bringing him ap. 
Warrant for treaſon executed in court. 


f „ 
See Fozeign courts, Inferioz courts, 


” - * * a - + * 
- 


| Officer of cuſtoms liable in treſpaſs for 


728 ; 1 wrong ſeiſure, notwithſtanding pro- 
or 2 h; covenant the plaintiff need not ſet] bable cauſe, 820 
1039 out a title, quod cum dimiſiſet is] Goods that are not imported by way of 
con- enough, . 5 230] merchandiſe pay no duty, 943 
the h a covenant to pay or cauſe to be] Where a condemnation in the Exche- 
1120 paid, the breach may be generally | quer is good, and where not. 952 
riven afigned that he did not pay, 231 ; | 
% en arme, againſt e particular], Cuſtom, See Preſcription, 
, extends to tortious acts. 400 ©: 
it he Fir makes a condition precedent in a} Cuſtoms of London. See London, 
$16 covenant to pay money for ſtock at} 1 1 
are to a day certain, „ r 1 _ 
bob Covenant to accept ſtock and pay for | ps 
of er- the ſame, a tender is requiſite on the Damages. . 
erable part of the vendor. 0 616 


h un action for money covenanted to be 
paid for ſtock, it is no plea for the 
defendant, that the plaintiff did not 
tender, | 712 


there is a covenant to pay rent, 
ko enjoyment by the default of the 
leſſor 703 


a action lies, though the leſſee has | 


debt lies on a covenant in a deed, 1089 


HERE two defendants confeſs a 


ſevered, $2 
Where there were ſeveral defendants in 
treſpaſs, and they pleaded ſeverally, 
damages ſevered. . + ,- age 
Severed in an action for malicious pro- 
ſecution. 


| 79 
The damages cannot be given ſeparately 


againſt ſeveral defendants in caſe, 

ROY — | 910 

Comnty, Where no more coſts than — 

The King may annex lands to a county: Intire damages in verdiQs ſevered by 

Separation of th eccleſiaſtical w the court. | 5 , r036 

dn the county, court | Though defendants who- plead 'tb/iſlue 

» ſecurit MY 669] are acquitted,” yet damages may be 

8 | afleſled againſt defaulters. 1 108, 1232 

ſhall p? County palatine, | Heir of one tenant to a writ' of dower 

l. 12. joins with the other in error, the ſub- 

e to P fool vr expect a return of a /atitat ſequent damages cannot- be given a- 

al, bam, 1089 gainſt the ſurvivor oni). 971 
| | $ubi ent damages on exror in 


— | 
* — be aſcertained by writ of in- 


| quiry. 972 
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Wat ef inquiry ado for a defind-1 On boud Raid; on payment of pri principal 
ant to ſupply non; aſſeſſment of da- intereſt and. cofts, without om An 
mages. Page 1021] the coſts of a former action. Page n 

In error on quart i impedit the patron ſhall | A ſet- off reducing the demand Per 

recover the intereſt of the f 40 5. does not affect the juriſdifion, I 
value in damages. dr dee 

The greateſt value preſumed againſt a a | Statute of limxations replied to a 

Vong - deer. 505 off, 

The plain iff cannot enter a remittit in Note indorſed to a debtor of # 

another term. 1110] rupt after the bankruptcy . The 

Writ of inquiry ſet aſide for too ſmall | ſet off. he 

damages. 425 | Where the payer does not apply kix = . 
Pg eee er * N mo may apply it, but fo 

| e mult not a it to an uncertain de 

Days and times. demand, as to 2 from a teſtator, | 

Wir; Gays wich the tete and r 7 May be brought for rent by deed whe — 

Sunday not to be computed one of the had fs was made, or where dels; 

F CS days for bail. 782, 914 m_ 7m by 
our days countermand in a country 1 pr 
cauſe muſt exclude the day of giving Debt to the King, Uſe 

2 it. 84 | "> bs an 

Countermanding notice in a town ee Land. tax money in the hands of f on. 
two days and in a country cauſe four colleftor is a debt to the King. bee ] 
days before the afliſes, ſhall ſave coſts Extent” can not bear fe before f 
for not going on to trial. 849 | 

Four days (one excluſive) before bail 
4 bond can be aſſigned. 914 | Debtoz. Want 
Term's notice mult be given before the | for 
firſt day in full term. 211 After one county ſeſſions has deter Lie 

In affurpfit the day is not material, and] mined an inſolvent debtor's caſe, | den 

the plaintiff may allege a different cannot remove and hear his caſe ii” 
one in. his replication, 806 another county. 1110 ſhe 
here the iſſue lies on the defendant, | | * 
©. the plaintiff ſhall recover though the | um 
Wo of _ accrued after the me- Declaration. for 
mor 1271 materia] 
The term in Which bail is put in, is Sp in ga the ay _w_ 2 did « 
one of the two texms which the plain- i 4 hi li 7" 
one in his replication, 
tiff has to declare in. 631 The recital of the writ may On N 
Benth! computation is to be taken 2 wht Te 
: Fad e months. 65 2 Common bail filed by plaintiff mon UW 7 
co | warrant the delivering a dec nc 
* : * . | A by the by « 
„535 121 | The court Nl not oblige cc 
-1 Where money is lent on a pledge, the | | of declarations. | up b in 
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agreement to the con I Deeds 
Though a bond is arr a ape 1 
contract debt, yet if it is after an | [ndentura faga inter 4. 71 B. _ E 
act of bankruptey the ſimple contract ſealing by both. . 
. b not extinguiſhec. 1042 Altering a deed by a bre n, —4 
Debt lies on à covenant in a deed. 10859 material part does not make it „ 7 
Debt lies not on 2 promiſſury dete. 680 i " 
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name prin Pa g 7 5 

Per ſcriptum ara ajns V., does mi 

il, Im rt a * ö 4 4 


dee Pꝛokert. 


to | . 

11 Deer⸗ſtealers. | 
K- | VF 
dee deſcription of à place where deer 


have been uſually kept, in 3 . & M. 
„ 10. does not refer to the words 
foreft, chaſe, Cc. 1119 


5 Default. 


No ſuggeſtion can be made on the roll 
by a defendant after default at 1 
11. 3 46 
rrring judgment to. go by default is 
in admiſſion of the contract declared 
f th on. : 612 
97 dee Damages. 
Demurrer. 


Want of attornment need not be ſet 
forth as cauſe of demurrer. 
A ſight informality fatal upon, a ſpecial 
demurrer. * 611 
Plea quod indemnem ſervavit, without 
dewing how, the fault muſt be * 
cially ſhewn, 81 
un immaterial traverſe muſt be ſhewn 
for cauſe of demurrer. 694 


Deqdand. 


dre evidence of taking the goods 


Departure. 


* indeb, ofſumpfit the day is not ma- 
teal, and the alleging another day 
is the replication is no departure. 21 
ua in caſe of a promiſſory note. 22 
ure in an immaterial point muſt 


be ſhewn for qo. of demurrer, 22 
in an i | » and exeneravit rejoin- 
t it w 1d, 18 4 departure. gh" 
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61] 
| Deviſe to che heirs male. of the body: 


| Deviſe to A. for life, and after to 


Conſtable may make a deputy. P. 943 
The principal and not the deputy is in- 
titled to fees new created after the 
deputation. | 1027 
9 a t. | i n . 


If a — de returned, chers needs 
no allegation of a converſion, - 440 
See Executoz. 18 * 


r : 
Deviſe of copyhold lapſes by death of 
deviſee, notwithſtanding the ſurrender. 

A general deviſe to the heir is void; 491 
Deviſe to 4. and B. in truſt for otucrs - 
in tail and in fee, is a deviſe in fee 
to the truſtees though there be not 

the words heirs for ever. 798 
To the eldeſt fon of Themas Gore, he 
having none at the time, a goed exe 
cutory deviſe. 958 
Deviſe to an infant in wentre ſa mere 
with a contingent remainder in caſe 
ſuch infant die under age, and there 
is no ſuch infant; the deviſe bver 
ſhall immediately take place. 1092 
To his daughter and her children and 
their heirs (one child being born) 
gives a jointenancy in fee. 1172 
To 4. in fee, but if he dies before 
twenty-one years or marriage, and 
without Tue, to B. If A. attains] 
twenty-one years the deviſe over fails, 
though he dies anmarried. 1175 
Deviſe to M. and her iſſue, lapſes by; 
death of deviſee in the life of the 
deviſor. 25 


of A. the deviſee ſhall take though not 
heir general, * | + $6 
'Riſe of executory deviſes. 130 
An executory deviſe held good upon a 
| contingency to ariſe a year after a, 


3 9 

If my daughter die before her mother, 
or without heirs, and my wife have 
an heir male, I give him all, c. not 

a good deviſe. 427 


heirs male of his body and his heirs 
40 3 | fo 


" iy ever, and. for want of ſuch heir 
male remainder gh 55 an eſtate tail 
in 4. Page 729 


What words in a will create an eſtate for | 


- life or in tail. 38 oa, 849 
To. 4. for life, then to truſtees to pre- 
„e. then to the heirs of the 

Wer of 4; ; Bi ives an eſtate tail. 1125 
eviſe of ground-rents on leaſes for 

V4 the ks paſtes. 1020 


remainders by implication muſt 


- riſe from words neceſſarily importing 


them. 969, 996 
To 4. for life, remainder to B. — 4 
that if C. in three months pay to B. 


5000. He. this condition will deſcend 
to the heir of C. 120 
Though Cha has not relieved | 


againſt the heir in caſe of neglecting 
. to perform a condition in time, yet 
they may againſt à deviſce. 135 

executor is preſumed to take a term 
as executòr andnot as deviſee, 3 
proof of his aſſent. 


Teftator has a terns andthe traſt of 156 | 
inheritance, and deviſes the lands by a | 
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where there is a legacy to the execy- 
tor. 


805 
How the eſtate ſhall be diſtributed 5 
there is a wife, a mother, and bro- 
F 2 ot no children, 710 
are of the re it 
be diſtributed. rs Poſer, \ 
Borough Engle lands ſhall be _ 
ito-hotch 
'The child of a ein of London 15 
of age may in conſideration of a preſent 
fortune bar herſelf of her Af — 
part. 


will not duly executed; ms term Will | Huſband covennteto take up Ks fre 
* po paſs, 1 dom in London, but did * lis 
. eſtate diſtributed according to the 
| Difconrinuance, Sen. ten 43 a 
f N No 
| tinyance to a general return, inſtead || wer 
2 Gon day neu is a miſcontinuance Dots % 
| and aided. © 947 Lies not tof a tenement. ie 5 2 
| If a plea begins only as to part, it is a Heit of one tenant to A writ of dower Bos 
4 ' diſcontinuance ; but not if it begins as joins with the other in error, the ſub- 0 
: +a — __ and i is an anſwer only as | - ſequent damages cannot be given Pro 
| 392 | againſt the ſurvivor only. 971 e 
Where oor go to the whole, 8 vent damages in error in dower ID 
be ſigned at any time deter by writ of inquiry. . 
\ 80 the term of the placita. 303 = FY 
hibition the contempt 18 but form, 45 d 
Ju pro the jury need not give any _ | Dureſs, 
about it. 155 | 
An avowant can not haye a Tule to en e br ct 
centinue. J goods. 916 
See Amendment. 
: — — * — nr 
Diſtreſs ; . 
landlord muſt remove the goods at | EateIndin compan 
five days end, or he is a 9 
HEIR ſupercargoes bound by 
Trefpals does not lie for taking wk T their covenant to mow ey 
* e il eule 


4 of the Ph Matters: 


|: banden. till the coſts of 

5 . 4 

mn ,; . N A .721 
| of the court | colts 3 a fo ormer <jetment, unle 

from the county. age 669 Pf . an, Hel eee O81, 1999 
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ef — 2 are t, Proceedings — yed ! in a ſecond By 


to the ſpiritual court. mo 
Pariſti clerk is a ſpiritual officer, and 
may be there deprived. 
x pariſh clerk may execute the 
without licence of the ordinary. 942 


Protubition- to ſuit by a clerk of a pariſh: |. 
1108 c 


for fees. 5 
Dinatio cauſa mortis not ſable in 5 
ritual court. 


Hrecutor may be ſhed: for a legacy whe þ 
he proves the will, though he does 
not live in that diocete. 847 f 

dpiritual court cannot order diſtribution, 
nears there is a legacy to the execu- 

86 

bid bey be in the n court for 9 . 
preſtation. 879] 

What not a ſpiritual defamation. 946 Þ 


Excommunicato capiendo in à cauſe for 
ſlander or defamation held well. 950 
dentence in a cauſe of marriage, con- 
cluſire evidence. 960, 961 
No prohibition for N 82 3. 1 
bawd; 100 
Of the juriſdiRtioh of the ſpiritual . 
u to clandeſtine marriages. — 
Bottids'of a church- yard not wiable in 
the ſpiritual court. 1013 
Prohibition to 4 iuit for building 
charity ſchool in a church-yatd. 5 


ln what caſe the ſuppletory oath ſhall be 
admitted, - 4 80 
AM curate may nominate a chutch-war 
den. . 12 
Ejeltmeut. 
For communia paſturae. ; | 
for mountain in Ireland, — 
de parte domus. 69 5 
Ledtment lies not for a tenement, 8 34 


For Alder Carr in N. erfaltl. 


100 
For a Rage ld, in Suffolk, — 
ejectment to be n 7 
coſts paid of the firſt, 
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ment, c. the leſſors not being hable 
13155 dhe former cos. 1152 
ant leſſor ſhall name a good plaintiff 
to de anſwerable. 1. 694, 9 
Proceedings on  cjetment, Raid on brig: 
. ing a arrears of rent into 2 | 
court cannot ſtay proce: 2 
ejt Roe ae ane the leſſor is p -- Br 
e at an end. 1056 


cal ual ejector cannot confeſs Jae 


$31 
Releaſe of the 7 in ejectment or 
aſſignment of his eath for error-is a 
ntem | 

"Where 2. is s obtained EET 2 
_ caſual ejector, the party in poſſeſſion 
may controvert thę title in an action 

_ for the meſhe prokits, 9 
"Court will not conſolidate declaration; 
in ejectment. 14149 
: Declaration in ejectment not e 


The term in ejetment enlarged r 
conſent. 1272 
| Ejeftment i is a proceſs of the court. 567 
Rule that leaving the declaration at the 
houſe ſhall be ervice. 578 
No rule to detend guoad a right to - 
- form png ſervice... 
Leave to plead to the jucilibicn' giv - 
— the ſecond term. n A 
o relief againſt, a tenant's re 
' vue nike Kanes in 7 
ment. 830 
A landlord made deſendant without his 
tenant may bring error and ſtay exe- 
cution. , Tr 
Where there are two demiſe; of di 
ent lands, judgment to recover his 
term in the ſingular number is ſu 55 
cient. 
How to lay the ſecond demiſe in Be 
ment. gos 
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Judgment to recover his term though on 
demiſes of different leſſors held good. 
, 1180 


Proceedings Toma in error and a cond] 
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Where the plaintiff loſes his poſſeſſion, 
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40 


. Where 
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In what caſes he ſhall have a new exe-| 


cution. Page 831 
Regular judgment in ejectment ſet aſide. 


975. A 
The notice to appear muſt be on the 


firſt day in full term. 1049 


Leaving beer in a cellar is keeping the 


poſſeſſion. 1064. 
There muſt be an actual entry to avoid a 
fine, and the demiſe cannot be laid on 
a day before the entry. 
An entry by a ſtranger without autho- 


rity is good to take advantage of a |: 


Condition, if it be aſſented to after- 
Wards. 1128 


Leſſor of plaintir may pay the coſts to | 


| which of the defendants he wines 
& 51 


Eleſtion. 


Where the preſence of an off cer is re- 
a yet his conſent is not neceſ- 


e 53 
The right of adjourning a veſtry is in 
the pariſh at large. 1045 

A man ſells goods or lays out money 
* wrongfully, the owner may charge 
him as bailiff, or as a wrong-doer at 
his election. 860 
An act of an agent cannot be affirmed 
; 28 to part, rer reſt. 


859 
Euegzit. 


| After 4 nibil returned as to the "5 ; 


upon an'elegit, there may be a cafpias 
ad as ſatis aciendum. | 226 
ere are no lands the ſheriff 
need not return an inquiſition. 874 


There x muſt be an actual entry to avoid 
a fine, and the demiſe cannot be laid 
on a day before the entry, 1086 

See mee Foxcible entry. 


Equity. 


A ſubſequent title which is both legal 
and equitable deſtroys a prior title in 


equity only, 


1086 | 


- - writ of error ad damnum of one on 


| Error coram abs lies not after afirm 


| Writ of error quaſhed being by one de 


| Where a writ of error is ſpent by u 


Etro, 
Does not . on. refuſing a prohibition, 


| Page 391, 
Ener will not. ie on. the ward 0 4 
53 


peremptory mandamus, 
Error lies not on allowing return cf 2 
mandawns. 628 
Error lies on the award to remand wher 
the court refuſes to bail. 938 
If che plaintiff be nonſuit, and judg. 
ment againſt him for coſts, error lies 
in camera ſcaccarij. | 23 
Where the judgment is againſt two a 
will not lie. bod 
- ance in the Exchequer Chamber. 60 
After affirmance error coram vobis can 
not be allowed without leave. 94 
No writ of error coram vobis lies yn 
- aftirmance. 
Exror does not lie in the Rackeqvd 
Chamber on an award of execution 
9 85 110 


Writ of error quaſhed by means of tl 
defendant in error, to be withoul 
coſts. 136 


* ouly of a judgment — 


Colts on qu 
be given in 
If a writ of error be quaſhed for an 
other fault than variance, error c 
wyobis lies. bo 
G uaſh error for being 9. 

er judgment. 

Jo 45 again the — 
three pariſhes, and a writ C 
| wh of a judgment againſt the in 


bitants of the three pariſhes, __ 


ang ics of err v 


plaintiff in error moving in arre® 
of judgment, he ſhall pay coſts « 
quaſhing it. v3 


See Chancerp. 
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Tree by the pary who b. ade 
| 


aſſigned by the party WhO has advan- 
tage by it. i Page 973 


Defendant in ejectment not allowed to 
Writ of error amended withou Pa — aſſign 4 op himſelf. 8 34 
| Matter aſſignable for error 22 
ion, 2 of error dy Foe cipal, not aflignable by ts led. 1 - 
gf =. 7 . of ame nd = 298 7 omitted to be pleaded not afſign- 
536 of error. at Fog 5 * In miſericordia, Ge, i in actions wk 
* 3 4 of r 4 Peers is not error. 


Judgment on indiftment reverſed. 2 
errors in the award of the * 


Where error abates by the act of the 
plaintiff 1 in error, execution ſhall go. 
| ann 


Superſedeas. | 


A writ of error ſuperſedes the taking 
out a capias ad ſatisfaciendum in order 
to charge the bail. 86 
Writ of error ſued out before judg- 
ment is a ſuper/edeas. 632 
Plaintiff cannot call for the return of a 
capias a4 kth mer pending 165 


N 


Afgrment of error. 


in error from Ireland rules are given to 
aſſign errors, otherwiſe non pre. 417 


Plea to the /cire facias quare exesutio non, 
ſet aſide, 65 


79 
A rule muſt be given on the ure facias | 
quare executio non before a rule to 


Where the plaintiff in error pleads to 
the cire facias, there ſhall be execu- 


Alignment of errors ſet afide as vexa- 
tious. I* 
Errors „ by attorney againſt the 


443. 
ba af andavit of the want of a warrant of 


attorney, it may be aſſigned for error 
on a record from Ireland. 545 
No error to be afligned contrary to the 
record. 684 
Where two join in a writ of error, and 
one will not aſſign errors, the court 
will | whe the other time to ſummon 
and fever, - 783 
Afigning for error the death of the 
pany in ee" is a contempt. 


| W Are of infant by attorney not 


align errors. 9171 


tion if it goes againſt him. 390 


141] 


Entry of capiatur, where there ſhould 
be no capiatur nor miſericordia, aided 


by verdict. 313 
endable. 


445 
Leaving out ſuper ſe aſſumpfit is ill on a 
Judgment by default, 


7 | Where error is brought on a ee 


that the parol ſhall demur, the non» 


age cannot be pleaded again, 86r 

The jury on an indictment muff appear 

to be ſworn in the county. 901 
Puefſi in r | tes | 


| The Fe facias in error muſt be-re» 
turnable as the original proceſs Was. 


How the entry ſhall be where 10052 
of errors is found. 7 1 00 


The court will take no notice of the 
recital of a writ in a declaration, but 


will require the writ itſelf to be 
duced, — 


ae eee e. 
fatis London is found, allowed. zog 
The court may award a certiorari before 
errors aſſigned. 440 
In nullo eft erratum a proper plea to an 
error not aſſignable, 685 
No ſecond certiorari to reverſe a parc : 
ment. - 765,819 
If there be a warrant of attorney any 
time pendente lite it is ſufficient. = 


Errors are vot verified by + 
tefte before the writ of error. 819 


A certiorari lies to affirm a judgment 
after in nullo eft erratum, 


The recital of writ may aids BAR 


* 899 


in the count, 1023 
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error 
ment is quod affirmetur, 439 write NF at 1 "on 
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\ On reverſal of 4 W a in part, the to a diſcharge. - 

court in Feland may be commanded | An ne ep is purged by ore 

tv award a writ of inquiry 2. Warrant cannot be * Fe 


73 
Open pleading the ſtatute of lmttat ng I: aft 423 
in error, the Judgment i is to bar the Fee not to be granted for a vo- 
laintiff of his writ. 1055 luntary e 1 5 $31,532 
W re an improper judgment 1 is prayed Recaption "mu be before action brought 
in a plea to a writ of error, the pro 
| Jaden ttt be gen; *P he 9 "AMoi lies for the "a of an cut 
Loſt error where the original 
li = FY 084 | Gaole? cali nok retake for fers 59 
In eſcape of a ale — 


On affirming an interlocu 
B. R. in Ireland'on L re ; another court, it is enough to ſhew 
- theres the record muſt be remanded. . the proceedings in that court, 951 
4280 2 1258 Tt e eek that the —— 

On ſt ecutor jad was of rec 
—— fare non ointif wit by | Reſcue is no excuſe for the'eſcape 1 a 
- reverſed” as to the cofts, ant affirmed 8 priſoner brought out on habeas 5 
reſidue. 

. betend and wife may join in an a8ion 
* Bail PA 55 . of eſcape of ene in execution at their 


| ſuit on proces of a-court of gun, 
On error in action /ur bottomree bond| tat” © 4 
there muſt be bail. | 476 . ; 


There maſt be new bail on 2 en Elin lieg nok of « aps, and the 


. writ of error. 527. 
No 41-4 in error of an outlawry till re- eri 99 araf. * 1194 


9511 
Vail required on a bond for paying 50ol.'|; - 
ern 0 the ' ſum mentioned in certain Eltoppel, | 
r | 959 1 6 pay 5 va 1 re- 
_— | ſe by a former indentufe. 

b rved by a air 
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, Where eſtoppel appears on the record | In an action ' againſt, a juſtice he _ 
y it need not be replied. © _ ſhew the proceedings. 
5 An affignee may take advantage of The — of intereſt being Ja 
eloppel. | on within twenty years ſhall be in 
188 ä 5 _— chouph under the hand 8 
| the 
1 9 3 made by obligee on an old 
* | bond after the preſumption. had taken 
7 Ad of the a for ating the place, not admitted in evidence, 66 
4 debts of the army concluſive evidence. | The day- beck from whence che 
4 \ 481} regitter is made up not allowed in 4 
dentence of ſpiritual _— In a cauſe of | queſtion of legitimacy. does 1053 
7 marriage, concluſive evidence. 960, | A judgment of ouſter againſt the magi- 
991 | rates before whom the deferidants 
Afidavit of the deceaſed huſband _ were ſworn, proper evidence. my 
in proof of the marriage. Copy of a record may be read at a 
{ What a witnels.1\wore who is 8 tor malicious proſecution, tho” not 
As evidence of a pedigree, 162 | ordered by the court. * 3 
9 The ceciaration of à dying man again Bills of parcels with receipt, proof 
his murderers. is reduced to writing, buying goods beyond ſea. — 
4 and not produced; the ſame decla- A ſpecial verdict hetween other 25 25 
el ration made at another time may de not received in evidence of a pedigree 
given in evidence. 500 Oy 
aig Cannot read depoſition of witneſs ex- Afﬀidavits ben jadgein Fat 
8 amined fifty years before, without | read ih $45 
'a ſome account of his death. . 920 Parol evidence not admitted to fir the 
a An enuy in an attorney's debt-book | | conſtruction of a will. 1261 
ry read after his death. 1129 Parol evidence may be gi of the com 
hu a queſtion about the ſanity of a tei- dition of records the manner of _ 
* tator, the coroner's inqueſt finding keeping them, but not of N 
00 him lunatick not proper evidence. 68 | af them. 
* Corporation books mult, appear to be] where an award is made to take in 20 
51 kept by the proper officer, or be] matters, it ſhall not be adinitted 'tq 
ent proved to have been £ Oy kept, | thew that anything was not _—_ = 
ms 93} to conſideration. 
ff a hs N70 by one of the om No pacol cuil perl rede, 
| not admitte 
125 On an inditment of overſeers for ne- | Rule to inſpect the books of the — 
Yon PS the appointment muſt be pe miſſioners for lating, the debts of — 
4 uced. | arm | 
- Rule on a juſtice of to cauſe an Origin poll · hook not ordered * — 
* examination to be produced; 126 ced. 397 
/ ales evidence of a trial, but not of a | N Tadfa company not obliged to pro- 
; verdict. 162} duce book of letters, 646, 717 
the Heralds books and minutes of a viſita- | No rule granted to ĩnſpect a darin 5 
diog tion evidence of a pedigree, 162 private books. 
1194 A verdict on avoidable trial read, 308 Leave given to inſpect books 1 in. which 
Copy of an old letter in the corporation q boundaries are entered. 
5 Cheſt, not evidence, 491 No acceſs to books of Poſt. Office _ 
A libel: read, on confeſſion of the de-. lateral actions. 1005 
1 fendant that he was the author, nal]. Rule made for a plaintiff to produce his 
"ups variations excepted, 4100s. books. 1130 
ped 1 No 


Win e ie bene e Jaim © 
right to hold a leet. Page 1203 
No inſpection of books by a proſecutor 
of a miſdemeanor. | 1210 
Books of a corporation may be inſpected 
on diſputes een the members, to 
which the corporation are no parties. 


1223 


. Acceſs granted to books of the coutt of | 


conſcience, - - x? 1242 

Wife de facto allowed to give evidence of 

the nullity of her marriage, tho? bi- 
1 y, in ſupport of her action. 79 

What the = ſaid admitted as evi- 

dence againſt the infant. 

In a trial of a cuſtemary right to a 


tenants had ſubmitted. 659 
Wiſe owning receipt of money, no evi- 


dence againſt the huſband. 
zufloms of other manors given in evi- 
_ dence to determine the nature of te- 
nant· right eſtates. 
Cuſtoms in other manors or archdeacon- 
tries not evidence: 957 
Claiming goods as a Deodand not ad- 
mitted on the general iſſue. G61 
A imaller ſum in ſatisfactiom of princi- 
pal and intereſt allowed in evi 2 
I 

The truth of words cannot be given 5 
evidence on Not guilty. 1200 
Fraud cannot be gone into on a general 
. replication of on afſignavit. 1221 
A ſhip 
,  foundered at ſea. 1199 
Matter laid as a circumſtance need not 
be proved. 0 728 
Creditor of à bankrupt no witneſs to 
507 


. Prove him a gameſter. 
Exceptions. 


No bill of exceptions lies on ſummary 
proceedings about ſettlements. 1040 
Superſeded. 13 

Muſt ſet forth the ſpecies of the ſuit. 
F 6 

Held good from precedents, nb 
'Randing impropricties in the form. 

5 ; 265 


T. 


& 
ne, 
it was allowed as evidence that other | 


dl of the Principal Matters. 


F 


1094 | 


659] 


never heard of is preſumed to be 


| 


The rules may be allowed to L priſoner 


on excommunicato capiendo. P 
In cauſa defamationis five hen; — 


certain. 
The fgnificavit muſt ſet forth the 
"fic cauſe. 1067 
Where the return is loſt by exceptions 
taken in B. R. a ſecond writ may be 
obtained in chancery. 1189 


946 


* 
* 


If taken out within the year, may be 
continued. | | 100 
A capias ad ſatisfaciendum may be had 
er an eligit executed only on goods. 

226 

Not to be had without ire facias, where 
the plaintiff has been delayed a year 
by an injunction. 30 
If after an extent and a partial eviction, 
the conuſee can have a re- extent in 
another county. 461 
Where extents are to be executed in 
different counties, they muſt be pray- 
ed at the ſame time. 462 
A contempt to take out two executions, 
where only one ſatisfaction is due. 515 
An extent for the King's debt cannot be 
antedated, but muſt bear fe at the 
day it ſues though it be out of term. 
| "$2 0p 


Executoz. 


The warrant of one executor is not ſufi- 
cient to enter judgment againſt the 
others. 8 20 

An executor is preſumed to take a term 
as executor, and not as deviſee, with- 
out proof of his aſſent. 8 

On a bill to diſcover aſſets, à court of 
equity will decree payment. 403 

An erroneous judgment may be pleaded. 


If a devaſtavit be returned, there 
no allegation of a converſion. 4 
Where there is a legacy to the executor 
for his trouble, the ſurplus ſhall be 
diſtributed. e Rn) $0 
Where executor muſt declare as exect- 
tor he ſhall pay no coſts. 682 
In action by executor of executor, !! 


| 
| 


mull be ſhewn that the firſt executor 


* * 


* 


the will, but the omiſſion is 

cured by a verdict. Page 7 16 | 
Executor cannot plead judgments to the 
ſeire facias, which he might have 


_ pleaded to the action. 7 732 
: Adminiſtrator diſcontinues without — 

: X 71 ö 

Where a proſecutor is liable to pay coſts 


for not going on to trial, if the de- 
fendant dies his executor- ſhall not 
haye them. 874 
Where a bond is forfeited in the life- 
time of the teſtator, the penalty is 
the legal debt, and on the iſſue what 


on a bond where the day of payment 
is not come, the aſſets only can be 
covered for the ſum in the 7 
85 102 
An adminiſtration may be pleaded puis 
darrein continuance, to juſtify a re- 
tainer. 53 1106 
An executor ſhall pay coſts on a non- 


to himſelf. 1106 
A demand as executrix is within a gene-, 
ral ſubmiſſion to an award. 1144 
If the probate be loſt, executor may 
declare on an exemplification of it. 

| 412 
Executor may have action againſt the 
ſheriff upon 8 An. c. 17. for remov- 

| ng a tenant's goods in the lifetime 
of the teſtator without paying a year's 


212 
Executor cannot add a count in his own 

right, 1271 
bee Diſtribution. 


| Exhibits. 
No inſpecting exhibits before hearing. 
2, BY 704 


Expoſition of words. 


The writing croſs the face of a bank- 
wo th properly called an indorlſe- 


18 
Topeyon ſuch a day next, in a note 


re- 
58 394 


Barratry in a policy the ſame as fraud. 
| 81 
4 taken disjunctively after a verdie. 


is due muſt cover ſo much aſſets ; but 


ſuit in an action for a duty accruing | 
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Reſervations or powers at the end of = 
ſentence refer to all the members of 


the ſentence. Dae 
Puamplurimi does not import — 
part. ah 1097 
Curia de banco noftro, in 8 writ, means 
the King's Bench. 302 
Indentura fuacta inter, Je. imports ſeal- 
ing by th parties. 512 
Et taken disjunctively. 494 


Extent. 


An extent cannot be antedated, but 
muſt bear tes at the day it iſſues, 
though out of term. 179 


Extinguiſhment. | 
Though a bond is taken for a ſimple 


contract debt, yet if it is after an act 


of bankruptcy the ſimple contract is 
not extinguiſhed. 1042 


Extoztion, 
Judge of a Biſhop's court convicted of 


extortion for compelling probate of 
a will proved in the prerogative court. 


1 N 
Juſtices of peace have conuſance of it. 
* 73 
Fadioz. 

Factor cannot pawn. 1178 
A Where are ſold by a factor at 
his own riſque, the vendee is not an- 
ſwerable to the owner, 1183 

Falſe tokens, 


The falſe tokens muſt be ſpecified in an 
indictment, - it oo SHY 


Fees. 


Fees to the uſher of the black rod re- 
covered. 747 


Officer muſt obey a writ, though fees un- 
paid 214 


594} 


Proceſs 


* 


©.» 5 
T1: a . 
” - 1 5 
* 
: ( + 0 
x21 "I 8 = . 


204.0 | 
The fiealing a commiſſion to ſettle boun- 
daries is not larceny. 1133 
One indicted as of a felony and found 


. guilty of a miſdemeanour diſcharged, | 


1137 
. 


eite to . and BF: br their Bves, e- 


oy to be divided, and after their 
ceaſes to their keirs male of their 

bodies, equally to be divided, and if 
© enther of chem die without iſſue, then 


to the furvivor and his heirs. male. 


A. and B. make partition, and B. 
levies a fine and ſuffers a recovery, 
and dies without iſſue. The entry 
of A. is taken away, and no title ac- 


crues by ſurvivorſhup. 124 


See Vecovery. | ; 
There muſt be an actual entry to avoid 


nadine, and the demiſe cannot be laid 


on a day before the entry. 1086 


. Foxcible entry. 


Where a conviction is quaſhed, the 
court muſt award reſtitution. 


muſt ſet the fine, 


794 


641 


Pikcharge y a foreign jurifaiion from 
17 exchange drawn there, a 
good defence. | 733 
Sentence of age, admiralty, con · 
diemning a as inſuſſicient, not to 
be read on trial of an iſſue joined on 
that fact 1078 


| No ſpecial bail on a recovery in a fo | 


7 8. . 4; 
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n 
Proceſs muſt be obeyed though the fees | 
re not tendered. — Page 1262 


; 


| | 474] 
The juſtices who make the conviction, | 


No relief againſt a voluntary forfelture 
The ground for relief againſt penalties 
Git. e op EET 
The penalty on the gamin ft nat? 
ſand for after 6 convene. _ 7: 


Altering a writing croſs the face of : 
bank note is altering an indorſement 
within the ſtatute. 18 


Altering an inſtrument is forging it. 19 
Party whoſe deed is forged ao witneſs, 


| 748 
Of what papers a forgery may be Ft 
mitted at common law. 747 
A forgery with intent to charge, is with. 
75 7 liz. rer. 

or the purpoſe. 09 
Publihing a falſe affidavit EDI is 
an offence at common law, 1144 


dans bares ses pus, 


Frauds and Statute of frauds. 


Promiſe of marriage not within the fl. 
tutte. 0 34 
What writing is n to bring a cake 
out" of tlie ſtatute of frauds and per. 
juries, : 
A letter referring to a verbal promiſe i 
ſufficient to take the caſe out of the 
ſtatute of frauds; + 236 
A letter to a third perfom that he b; 
agreed to diſpoſe of his land, dots 
not bring the agreement out of the 
ſtatute, . 426 
Contract for-goods:beſpoke ind made, 
not within the ſtatute, " Fs 
Statute of frauds not pleadable 
the agreement is executed in ry 
Promiſe to pay the debt of another u 
conſideration of forbearance 15 with · 
in the ſtatute of frauds, $73 
A remainder inſerted in a ſettlement h 
fraud; ſet aſide in equity. * # 


reign court. 1243 


As 


M. 
| 
On 
{ 
| 
If 
| 
| 


NONVICTION of keeping a 
8 dog to deſtroy game, ſufficient. 


[aditment lies not for killing a hare. 


An af a yl 2? al 
"ind diſcharge himſelf, and it is no} _ In 
wi . coders Page 1221 Gunpowdee, _ , - 
L _____ | Keeping in great quantities * 

Game. ; 2 2 | 


f 


e 


b 


TY — 5 * 


| N a nnn 


| make no order as to the party, 


4 8679 "Gut to be he is ander illegat- re- 
Conviftion on the game act need not | gre mY | 7. 
a wer that che party did unlawfully} Child brought up by-babrar corpur de- 
ent hunt, Ge. g iu livered to guardian. 579% 
18 The bare keeping a gun is no cauſe of On a babeaf corpus the court will not - 
19 conrictian. 1098 determine the right of „ 
6. Hound, not within 5 Aux. c. 14. 1126 bot for the child at liberty, » 6 
748 | priſoner committed by a ſecretary of. 
om- Gaming. ſtate, muſt make his prayer the next 
147 | : 5 term; and he has not another term 
Uh- A plea of the ſtatute of gaming muſt ] after he is committed by rule of court. 
oper mention the particular game. 495 | 14S 
2 The innocent indorſee of a gaming note 'Offences in Scotland not within the ba- 
ys can maintain no action againſt the Seas corpus act. 
1144 drawer, 288 Lf [Juſtices of peace in England may com- 
Horſe races are within the acts againſt | mit a perſon ing againſt the- 
gaming. "| Iriſb law in order to his being 2 
| ; over, 84 
A parol loan of money to play with | One with a murder in Portu- 
is not void. 1249} ga! not bailed. 848 
The loſer of money at play ſues for it } Attachment granted for not returningz 
upon the ſtatute, he ſhall have ſpecial F without a rule to return. 915 
bail. * 1079 | Aon lies againſt a conſtable for — 
The penalty on the gaming act muſt be delivering a copy of the commitment 
ſued for after conviction. 1048 | 167 
; * | Priſoner not to be turned over till the 
| - the officer is paid his charges. 308 
W | , Officer muſt obey a writ, though fees 
Gift. unpaid, . B14 
8 Error lies on the award to remand 


A parolgift without ſome act of deli- 
very will not alter the property. 955 


Guardian. 


Meſſenger ſent by the Chancery to 
keep an infant at college. 
bY babeas corpus 

termine the right of 
but ſet the child Gyn 


| 168] 
the court will not 


82 


where the court refuſes to bail. 5 


Hawkers and pedlars. 


There muſt be a formal conviction on 
their ſtatute, though the act does not 
mention it. 127 


heir. 


an infant reſuſes t 
bo pear by, the plamun may do 


© name a guardian } An heir hath, lands by hereditary 


de- 
UP for 


Cent, y<t he ſhall not be liable 


1076 | the debt of His anceſtor any further 
| than 
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tus to the dne of the lends de- 


ſcended. | Page 665 
Rabies; b wer Wo" Br, fel ve 


hangings, c. 
*enant in tail 


er parte materna ſuffers a common 
recovery 


it deſcends to his right heir. 1179 
Clarexcieux is part of the name of the 
officer. 330 

| Highways. 


| Communis ftrata a proper word. 44 
The — of a ok not neceſſary 
to be ſet out, in caſe of a nuſance. 44 
On Not guilty to an indictment for not 
- Fepairing, the proſecutor muſt prove 
it an highway, and to, lie within 5 
iſh. 181 

A man charged to repair may throw it on 
the pariſh by the general iſſue. - 184 
Nations tenurae ſufficient without ae. 


; 5 | 187 
Mandamus to reimburſe a ſurveyor of 

highways. 211 
Order for a rate for the highways muſt 
- adjudge the ſtatute labour inſufficient, 
2 | 315 
Where the original of a way is accounted 
for, the preſcription is deſtroyed. 
: 909 


Certiorari”s relating to highways are 
taken away by 3 @ 4 W. & M. 
though to remove orders made on a 
ſubſsquent law. 944 
By ſetting out a highway the owner does 
not part with the property of the ſoil. 


: | 1004 
Certiorari pro Rege lies in caſe of high- 


ways, though no affidavit or recog- 
nizance. 1209 
- Houſe of cozrefion. 


juſtices have power to commit idle 

TRA diſorderly perſons to hard labour, 

and they ſhall not be bailed. 882 
Yue and cry, 


The hundred is liable far a robbery qa 


fs 1141 
vith chi kes fen in for! 
; the old uſe is gone, and 


1 


| ＋ 


| Vos 


F 


RED 
What is a good notice within 8 Gwe 2, 
f 4 2 an action againſt the hun- 
The plaintiff muſt make oath. * 
| he knows the offenders ; and oath 
; that he ſuſpects 4. and B. is inſuf. 


1 2 Sunday, where the 
N 


1 


Jeofails. 
HE ſtatutes of jeofails extend to 
the civil ſuits of the crown, 62 
though 
by judg- 
79 
the 


Want of alleging attornment, 
aided by verdict, not aided 
ment by default. 

Name of plaintiff for defendant in 
joining iſſue aided, *, 51 

Inconſiſtent reference to a record af on 
ſpecial demurrer. _ * 611 

Want of a fimiliter not aided or amend - 
able, 64t 

In action by executor of executor, it 
muſt be ſhewn that the firſt execu - 


tor proved the will; but the omiſſion 
is cured by a verdict, 716 
Want of writ of inquiry is aided. 878 


The ſtatutes only help ſuch things in 
judgments by default, as would be 
helped by ſtatute after a verdict, 933 

Want of alleging a preſentation in guere 
impedit cured by a verdict, 1011 

On 16 17 Car. 2. an actual amend- 


ment 1s not requiſite, 313, 1011 
See Amendment, Erroz. - 
Jews. 
Allowed to be covered when they ſwerr. 


2 | $21 
Not intitled to freedom where there u 
a cuſtom to ſwear on the New Tefts- 
.. 1113 
The abjuration oath altered for the 
| Jown, Fs 1ig 


| Anvdifkment. 


mais ot negligenter ſe geſt, quaſded 
for being too general. 2 


N De. ſcriptis dicipiebau is too gn, 
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Lies not againſt a miller, for detainiog 


eral. | Page 849 t of the corn. Page 793 
bor king divers quantities 'of nk 5 Indictment for uſury lies not Th : 
too general. 497 a corrrupt agreement. 816 
For obſtructing a juſtice of peace, muſt | The court will oblige a proſecutor in 
ſhew the particular fact. 69g] ſome caſes to pay coſts on quaſhin 
latent to defraud; not indictable. 856 an indicment. 5 


* 
nt arreſted for the generality of If no indictment is directed by a ſtatute, 
gy arc in an Bah. 296 999 a penalty to the king mnt be ſued for 
None but a barretor or ſcold can be in-] as a debt. 82 
dicted by general words. 1246 | Damages to a third perſon not nam 
Whether ubi bene ſciebant is a ſufficient] in the record, or matter which con- 
allegation of a fact and notice. 75 ſtitutes an offence of itſelf, whether to 


, ſie in an indictment is a good aver- be conſidered in fetting the fine. 13 
| ment, 994 | Aſſault on two people cannot be join 
In an indictment for a reſcue, it muſt | in the ſame indiftment. 879 
p- _ appear for what the party was com- See Jnfozmation. a 


mitted to the houſe of correction. 


y 1226 Inkant. 
51 Fabricavit denotes forgery, and evi- Declares uſes of a fine to be levied a 
* dence of altering or eraſing will be] full age, he may declare other uſes: 3 
| good. | 19 
A Ti & armis is implied in a riot. 834 | Neceſſaries for his wife, necefſaries "44 
41 Lvavit vel lewari cauſawit, ill. g00 | him. 168 
it ladictments before juſtices of the peace | Covenant of an infant to make a join- 
1. quaſhed for want of nec non ad diver- ture, decreed. 604 
* ſas felonias, c. 442 | Bound by promiſe of payment at full 
116 Quaſhed, the caption being ad feftum] age. | „ 
$7 Epiphanii. 6598 Where there are two executors, and one 
1 An indictment found at an adjourned h under age, they may ſue, but cannot 
| be ſeſſions muſt ſhew in the caption when | be ſued, by attorney. 784 
933 the ſeſſions began. 865 | In what caſes the parol ſhall demur on 
wart fir uling a trade uſed in Great Britain | a writ of error. 862 
011 ſinſtead of England} at the time of] Infant may ſue on a contract of mar- 
end- the ſtatute 5 Ee. quaſhed. 552 riage with a perſon of full age. 937 
1011 il not lie for ſecreting a woman with | The different force of infants contracts. 
child from the pariſh 612 ; 039 
lies dot for conſpiring to marry a pariſh | An infant cannot be charged for goods 
pauper, 707 delivered to trade with. 1083 
udittment lies for not taking the office | A replication of neceſſaries muſt aver 
"Tat of conſtable, 920] the goods to be neceſſary for the in- 
321 * taking upon him the office of over- | fant, _ | n 
qd ſeer of the poor, is indiftable. 1146 | Where an infant was plaintiff and in 
Teſta- ent of overſeers for not paying] execution for coſts, the court would 
1113 over, not quaſhed. 1268] not diſcharge him on motion, 121 
r the ment for not receiving an appren- | Pays no coſts in equity on a bill filed by 
1114 ce, muſt ſhew the binding to be] prochien amy. 08 


| 7 
W to the ſtatute. 1268 General admiſſion of a'prochein amy 1s 
ent for not executing a warrant, | ſufficient. 304 
at quaſhable, 1211| Declaration of the guardian admitted 
* join ſeveral in one indictment] in evidence againſt the infant. 548 
perjury, . 


s ala ian 921 Infant brought up by habeas corpus, and 
0&8 — indict two perſons together for | delivered to the guardian. $79 
; lint offences, ; 623 At what age an infant may be received 
Vor 15 lies not for killing a hare. to give evidence. 700 


679] 4P if 
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Not quaſhable on motion. 


If an infant defendant will not name 


n infant defendant will me | Not quaſt Page 1 
- a guardian, the court will appoint | Information granted for taking day 2 
one, . Page 1076 young woman from her guardian and 
| \\ + <-11/1 ES Res collefing hie 
J iniorma " : 
3 8 If the defendant is acquitted avai l 
Cannot grant a new trial. 113, 392| . a -y agunſt 
Have been allowed juriſdiction in caſes | . a Abe 15 no certtheats 
ſimilar to thoſe where they have ju-| Not 5s je Anf jullice 131 5 
fraiſcdiction. | ] 256 „L e. Rf, © for refu. 
May ſet aſide edings for irregula- — 5 againſt a way. 
| n a for ; DNL ay No | information. againſt a diſſent fu C 
May et abde 8 Yer for regulatit- | - refuling the office of hen of l. 
The King's Bench cannot receive a fine , Bi e 
bet by an inferior c 786 fue, aber tb. lt information , 
3. R. cannot ſet a fine on a conviction | e wt 18 ple _ 6. 
by juſtices of the peace. 794 | 
The items in a ſtated account need not See Quo warranto. | 
be. laid infra juriſdictionem. 827 
It is not a 4954 cuſtom, for an inferior | Injunſtion. a 
court to award a tales de circumſtan- BE l n 1 
tibus. 841 | Perpetual injunction decreed upon tut 
The King's Bench will not puniſh by | trials at bar. J | 
attachment a contempt of an inferior 
court. . 567 Inns. f 
Judgment reverſed, becauſe the mayor £2 on kn 
© appeared to be intereſled. 639 | Innkeepers cannot ſell the guelt's he . 
| | for keeping, except in London, 5; 0: 
Information. | | i | a n 
| Inquiry. 15 
Not granted for perjury in the oath | 
* againſt ſimony, before conviction of There muſt be the ſame nouce of ext . 
the ſimony. | | 70 cuting a my feert inquiry ws = 
For a public offence it may be granted | mon writ ot inquiry, / 
on the application of a Lied- Set aſide for too ſmall d * 
cutor. 126 the plaintiff was un Jl [ 
Not to be quaſhed on motion. 185 5 og ee ee bla 
Againſt an officer of the African com- Execution of a writ of aj ety 
pany for detaining a perlon liſted by | adjourned after it is en *» 
them. 40 
Not granted for a libel, where the wy See Amendment, Trial. \ 2 
tents are true. 498 | 
Not amendable in the venue. 911 © Inqufffitfon. At 
Informations are local, and not to be 8 5 2 
roſecuted for facts done at ſea. 918 | The traverſer of an inquiſition 
Information gui tam not to be quathed | King is to be conſidered as a deten 
on motion. 953] ant, and the proſecutor may d 
Judgment arreſted for the generality of down the 8 
the charge in an information, 9 Inſolvent debtor. 4 
The ſtatute for coſts on informations | Inſpection of corporation books. * Whe 
extends to caſes of guo warranto. | evidence. ) Jo 
| : 1042 | Inſtalments. 95717 ip 
*Tnformations quaſked by conſent. 1072 | 


Jn * " 
* 


957» 
nſurand 


in a policy the ſame as fraud. 
SY Page 581 


Where ſalvage falls ſhort of the freight, | 


it is 2 total loſs. 1065 
Vhere = maſter deviates for the be- 
nefit of his owners, it is not barra- 
try, though it may be a breach of 


contract. 


1173 
Concealing an information of danger | 610 


avoids a policy, though the loſs does 
not happen by ſuch danger. 1183 
A ſhip never heard of is preſumed to 
be foundered at ſea. 1199 


Goods loſt after the owner has taken 


them from the ſhip into a lighter, 
is no charge on the inſurer. 1236 


Inſurer is liable where a ſhip goes back 


to perform quarentine. 1243 


Policy on any ſhip the plaintiff ſhould | 


fail in from Virginia to London, not 
transferred to another ſhip that the 
plaintiff goes on board of in the 
voyage. 8 1248 
An intention to deviate does not diſ- 
charge the underwriter 1249 
On a policy intereſt or no intereſt, a 


recapture after being in an enemy's | 


port will not avail the inſurer. 1250 
A ſhip that ſails with the convoy, though 
hindered by the weather from taking 
failing orders, departs with convoy. 


The freight a ſhip would earn is no 
= the damages by her loſs, un- 
the good are on board. 1251 
laſurance of ſhips and freight compriles 
only the freight of goods actually 
ſhipped. 1251 
The mariners force the maſter to return ; 
that is no deviation nor barratry. 

| 1264 

A ſhip warranted to depart with convoy 
8 inſured during her way to the ge- 
rendezyous. 1265 


1250 


Joint and ſeveral. 


Where the proceſs is againſt two on a 
Joint cauſe of action, and one onl 
appears, the other muſt be red 


473 


mit a perſon, offending 155 


A. Table of the' Principal Matters, 


In action againſt one obli upon 
joint bond, the objeAivn maſt be 
1 pleaded in abatement. Page 503 
cer joining in plea with a party who 
is not juſtifiable ſhall fall. © Fog 
Where the covenant is joint and ſeveral, 
in an action againſt one only the 
breach may be. afligned in the neglect 
of both. | 553 
One defendant overthrows the action 
after judgment by default againſt the 
other, it ſhall be ſtayed as to both. 


Aſſault on two people cannot be joined 
in the ſame indictment. 870 
The damages cannot be given ſeparately 
againſt ſeveral defendants in eaſe. 


910 

Cannot join ſeveral in one 2 
for perjury. 921 

If one named in the indenture does not 
ſeal, he mult be excluded by an aver- 
ment. 1146 

A covenantee muſt be a plaintiff though 
he never ſealed. p 1146 
Actions of treſpaſs againſt ſeveral de- 


| fendants, not to be joined by the 


court. 420 
See Yuthozitp 


Jointenants and tenants in common. 


Remainder on an eſtate-tail to another 
tenant in common barred by recovery. 


12 
One part- owner brings treſpaſs withont 
his companion, it muſt be ple: ded in 
abatement. t 20 


Journeys accounts. 


Within what time an executor muſt pur- 
ſue an action begun by his teſtator. 
| : 4 $07 


Ireland. 


Aſſidavits ſworn before a Judge in He- 
land read in Emland. 545 
Juſtices of peace in England may com- 
- os 

g ſent 
848 


On 


Iriſb law, in or ler to his 


4P 2 


On reverſaliof a judgment in part, the 
court in Ireland may be commanded 
to award a writ of inquiry, Cc. P. 973 
Aue. 
That a grant (not the uſer) is prejudi- 
cial, good. 12 43 
There can be no- iſſue offered that is 
contrary to the record. 9235 
An apt iſſue may be joined, though 
there is not an exact affirmative and 
negative, 


Iſſue general. 


Claiming goods as a Deodand not admit- 
ted in evidence on the general iſſue. 

61 
They who are not chargeable to repair 


bridges of common right, may diſ- 


charge themſelves upon Not guilty. 
180 

Uſurious contract good evidence on non 
afjumpfit. . 498 
In replevin, on non cepit, it is good 
Fc raph for the defendant, that the 
goods were taken in another place. 

| ; 4 07 

' Non afſump/it a good plea to an affion 
againſt a carrier, 574 

A former recovery not to be given in 
evidence on nil debet in a gui tam. 

| ol 

Nil debet not pleadable to debt on Lay 
_ . cles for not paying for ſtock. 778 
On Not guilty for beating a horſe, de- 
fendant may juſtify in evidence. 872 
To a declaration on promiſe to the aſ- 
ſignee, nc aſſumpſit to the bankrupt 

is an ill plea. 919 
Lunacy may be given in evidence on 
von ft factum. 1104 


Judgment. 


The warrant of one executor will not 
juſtify the entering a judgment againſt 
all. 20 

Preſence of an attorney of another court, 
ſufficient to - anthoriſe a warrant to 
confeſs judgment, 530 


— 


{Table of the Printipa! Matters, 


The court will not give leave to enter 


1177] 


1 


up a judgment of twenty years ſtand- 
ing nunc Pro tunc. | Page 639 
Cannot enter judgment on warrant of 
attorney after plaintiff”s death. 718 
Judgment may be entered on a warrant 
of attorney after the death of the 
* 1 Toh - - 882 
o warrant of attorney to confeſs. a 
Judgment from a priſoner good, but 
where there is an attorney pro 4. 
preſent, 5 902 
Judgment entered up on an old war- 
rant, where the defendant was dead 
ſome hours before the rule was moved 
for, not ſet aſide. 1081 
A releaſe of errors may be given in the 
ſame deed with the wartant of at- 
torney, if the judgment relates to a 
day before the date. 121g 
One in execution may confeſs a new 
judgment without the preſence of ar 
attorney. 124 
A warrant to confeſs judgment given 
by a priſoner in Jreland is ſubject to 
the rule requiring an attorney's pre 
ſence. 124 
5 * at the ſuit of executors 
de, becauſe by relation it was 1 
teſtator's life-time. 112 
May be given on the plea where it a 
mounts to a confeſſion, notwithſtand 
ing the pleading over. 394 
No moving in arreſt of judgment afte 
judgment on demurrer. - 42 
May be entered nunc pro tunc, where tl 
party dies pending the adviſing « 
the court. 1 47 
Videtur curiae is no eſſential part of d 
judgment. _ 4 
Where the defendant is found not gui 
as to part, there muſt be 2 judgme 
for him as to that. 
Regular judgment ſet afide, where f 
plaintiff is not prejudiced. 11 
Regular judgments not to be ſet ab 
þut in order to give the defendant 


opportunity of pleading to the _ 


Party may move in arreſt any tune! 
fore judgment ſigned. o4 
Where the plea confeſſes the 2cun 
and does not ſufficiently avoid | 
judgment ſhall be given on 


r 


| 


ſeſſon, without regard to a verdict. 
Page 873 
Crfideratur is as well as conf. eff. 874 
On the gaming act, or for recuſancy, 
the judgment is, uod convictus eff. 
| | 1048 
Where an improper judgment 1s prayed 
on a writ of error, the proper judg- 
ment ſhall be en. . 1055 
After two nichils the court will relieve 
on motion, if the defendant comes 
in reaſonable time. 10 

A juſtice of peace convict of a miſde- 
meanor in his office obliged to appear 
perſonally at praying judgment. 1088 
Debt lies not in Ireland on a judgment 
in England, 1090 


Juries. 


Rule for a good jury refuſed to the de- 
fendants in an action againſt juſtices. 
26 

Though the leſſor in ejectment is a — 
there need be no knight returned on 
the jury. 1023 
hebring a juror to appear, is no cauſe 

to ſer aſide the verdict. 643 
One challenged, ſworn on the tales, ill. 


6 
de Challenge, af; 
Inltices of both benches, 


dee of the King's Juſtices, does not 
port a Judge of B. R. 1226 
LR. will not take judicial notice, who 
xe the Juſtices of the Common Pleas. 

' 1080 


Juſtices of peace. 


ices of peace may ſuperſede their 
own order guia improvide emanavit. 6 
@ jultices orders for paying wages, it 
mat appear that the ſervice was re- 


Mer to pay mone to a r 

null mention <4 to be — 

"Jace without whom the ſefions 

wt be held, is liable to an 
a voluntary abſence, 


perſon, 
poor and im- 

10 
CAn«< 
:nformation 
21 


Judges, See Juſtices of both benches. 


$ to huſbandry 81 


4 Table of the Principal Matters 


Indictments quaſhed for want of necwon 
ad diverſas felonias, & cx Page 442 
If a juſtice convicts without ſummons, 
there ſhall go an information. + 678 
Action lies againſt a juſtice for commit- 
ting where there was'-no attempt to 
diſtrain firſt. 70 
Juſtices of peace cannot commit one in 
B. R. to the county gaol. 828 
Juſtices of peace in England may com- 
mit a perſon offending againſt the 
Iriſh law, in order to his being ſehr 
over. * * 3848 
Juſtices may order payment of wages by 
indulgencde. 1002 
Juſtice's warrant, where he has no power 
to grant one, will not juſtify the oſ- 
ficer, | 1002 
Where a city has juſtices with an ex- 
eluſive clauſe, the juſtices of the 
county cannot act in matters of exciſe. 
1154 

A juſtice could not join in removing a 
pauper from his own pariſh. 1173 
The ſeſſions of particular liberties have 
the determination of appeals about 
the poor, and not the county ſeſſions. 
1222 

The ſeſſions cannot take indiftments of 
new created offences, unleſs the juriſ- 
diction is expreſsly granted. 1256 
When the ſeſſions is diſcontinued, a ſub- 
ſequent ſeflion cannot reſume the 
appeals. 1263 


See Conviitions, O: ders. 


Juſtification. 


Probable cauſe of ſeiſure not a zuſlifica. 
tion to a cuſtom-houſe officer. 820 

A juſtification under a returnable pro- 
ceſs is ill, without ſhewing a return 
of it. 1184 

Where the party and the officer join in a 
juſtifcation which is ill as to one of 
them, judgment ſhall be againſt both. 


11384 
See Treſpaſs. 4 


— 


— 


Bing. See Debt to the King, &. 


423 Labourers. 


Tabouters. | 
RDERS for payment of wages 
maſt ſet forth, that the ſervice 

related to huſbandry. Page 8 

Juſtices may order payment of wages 


by indulgence. 1002 


4 


of Table of thi Pad! Wiehuds. 


Conviction for a libel- againſt Chai. 


n Page $34 
Action for a libel diſerediting the plain- 
tiff's ſkill in his trade. $98 
Judgment arreſted, becauſe libel not 
laid to be de et concernen' the plaintif. 
Where the contents of a libel are ©, 


8 ® 1 - Limi | 

A latitat may be pleaded without al- 7 f 
leging a bill of Middleſex. 552 The ftatute of limitations runs, not 
: | | withſtanding a bankruptcy. $56 

Leaſes. An indebitatus afſumpſfit in an inferior N 
** Bos court may ſave the ſtatute of limita 
Leſſee may make an under-leaſe for the} tions on a promiſſory note. 714 
- whole term. 495 [A latitat prevents the ſtatute of limita 
Alleging the entry of the leſſee prior tions, without a bill of Middl:a 
to the commencement of the term 720 1 
will not vitiate the demand of 15 The ſtatute of limitations will not ru 

ö againſt action on bill of exchang þ 
SR by mu to commence 0 where plaintiff is beyond ſea. 8; 
rn Plea | Within what ti tor mi 

Conditional ſurrender of a prebendary's eee he wry nr fu 3 


leaſe, good to warrant a renewal. 1201 
An aſſignee of a leaſe may aſſign over, and 
- - diſcharge himſelf, and it is no fraud. 


Lect. See Ivowy. 


Legacy. 


Legacy to a child diſcharged by a pro- 
viſion ſubſequent to the will. 235 
If a legacy be given payable at 21, with 
intereſt in the mean time, and the in- 
fant dies, his repreſentative may ſue 
for it immediately. 


A ſhare of the refduum lapſes, it muſt 
be diſtributed. 820 
Lapſed ſhare of the reſidue decreed to 
the executor. - 905 
A ſum bequeathed out of a debt muſt 
be paid, though the debt is recovered 
by the teſtator; otherwiſe of a be- 
queſt of the debt it-21f, 824 
Donatio cauſa mertis not ſuable in ſpi- 
ritual court. 777 


V 
Information for granting a licence to a 
Peer to keep an alehouſe, 422 


An obſcene book is puniſhable as a 
+2 libel, 4 4 


1221 | 


238] 
Revoked by payment of a portion: 407 


purſue an action begun by his teſ 
tor. 

Error to reverſe a recovery is ba 
twenty years, though the title 


plaintiff in error accrued within ti 0 
time. 12 
Statute of limitations replied to a ſet- 
12 
TLondon- G 
The child of a freeman of Lenden wi * 
of age may in conſideration of a p 7 
ſent fortune bar herſelf of her cultc L 
ary part. 9 
Court cannot take notice of the cuſto T 
of London, un! ſs found. 1 
By-law to confine brewers to cert T 
hours for carrying out drink, " Fi 
By-law to regulate the corn porter T 
London. T 
By-law obliging jciners to be free of 
joiners company. | 1 


Marriage agreement that the huſh 
ſhall take up bis freedom, binds 
diſtribution of his effects. 

Children of freemen may 
orphanage part. N 

The « court will take notice that 


788 : 


and the city of London, are the 


Cuſtom of Lenden to cart whores, taken 
notice of without affidavit. Page 188 
Apprentices inrolled before the chamber- 
lain may be diſcharged by the juſtices 

where they live. 


Lunacy. 


Lunacy may be given in evidence on #0 
ft fattum. 1104 
The traverſer of an inquiſition of lunacy 
is in nature of a defendant, and the 

proſecutor may carry the record to 
. 1208 
Return of lunacy to habeas corpus by a 
phyſician. 915 


— ——— — — 


Marndamus may be granted to go to an 
election, though there is a mayor de 
facto. 1003 

Granted to go to election, notwithſtand- 
ing a dubious election de fafo. 1157 

Granted to ele& corporation officers, 
where there were wrongful officers in 
polleſſion, | 1180 

Granted peremptory on the reverſal of 
a judgment for the defendant. 697 

amus for a prebend. 1082 

To admit a prebendary. 159 

Liez for a chaplain where there is no 

viſitor, 797 


To a Univerſity, to reſtore to degrees. 


7 
To reſtore a ſchoolmaſter. 58 
For a pariſh clerk, ſexton, ſcavenger. 


To fwear an ale-tafter, 652 


0 ſwear in a director of the amicable 
aſſuraace. 696 


for yeoman of the wood- 


f. | 832 
Naxdamss to admit a deputy regiiter. 
3 | $93 

A principal may have a mandamus to 
it his deputy. 895 
+0 allow conſtables the 
Auges for the troops 


— 


42, 93 


663 | To juſtices of peace to 


ir expenſes of 


: 


4 TB of thi Principat Mattrs, 


To reimburſe a ſurveyor of highways, 

: age211 

To a judge in nature of a procedendo. 

; 113 

ive judgment 
in an exciſe caſe. — 1 — 
Granted to commit adminiſtration ge- 
nerally. 1 52 

To take ſecurity on articles of the race. 
Mandamus to the clerk of a 5 
deliver books. 879 
To produce the books at the next al- 


ſembly. | 948 
Granted to attend a court-leets 1207 
No mandamus for a lecturer. 1192 


Lies not to ſwear in one who has had 
judgment on an information againſt 
him for an uſurpation. 625 


Pandamus. To call a veſtry for the election of 
churchwardens, refuſed, 686 

Tk riſe of writs of mandamus | Mandamus lies not to grant a licence to 

5.40 keep an alehouſe. 881 

amus to proceed to election where | Lies not for an adminiſtrator durante 

a clauſe for holding over. 555 | minort actate 892 


No peremptory mandamus pending error 
on action for falſe return. 983 
Refuſed, to make a rate to reimburſe 
the expence of defending an indict- 
ment. + 5-1 
No mandamus to inſert particular per- 
ſons in a poor's rate. 1259 
Superſeded for miſdirection. 55 
Diſtinct rights cannot be joined in one 
mandamus. 578 
Mandamus to reſtore, muſt be directed 
only to the body that had power to 
remove. 640 
Mandamus made out not according to 
the rule, ſuperſeded. 880 
Not ſuperſeded on aſſidavits, without a 
return. 1139 
Court refuſe to fix a day for an election 


on granting a mandamus. 949 
There need not be a four days rule on 
mandamus's in town. 857 


A return is good if it purſues the ſug- 
geſtion of the writ. 123 
Return that the officer was at will, an 
they have removed him, ſufficient. 
115 
Where an officer is at pleaſure, the 
choice of another is a A 
7 


An inhibition of the Biſhop not a 
4P 4 / return 


7 


church warden. - Page 609 
Tarde à good return to a mandamus. 763 
Rule to return the firſt writ in a caſe not 
within the ſtatute. F783 
Where a writ is direQed to two, there 

- muſt be attachment againſt both, 
though one is ready to obey. 808 
Nos fuit electus no good return to a 
 exandamus to (wear a churchwarden. 
f 894, contra 895 
in all events. ä 895 
an actual poſſeſſion. 538 
Error will not lie on the award of a 
peremptory mandamus 
Error lies not on allowing the return 
of a mandamns. 628 
Where on trying a traverſe in a return 

no damages are given, this cannot 
be ſupplied by writ of inquiry. 1052 
What number of days are requiſite be- 

tween the tee and return of à man- 

damos. 407 


| Market 


There can be no market overt for 
pavn'ng. 1187 
Erecting a ſtall in a market is not of 
common right; and treſpaſs is the 


proper remedy for ſo doing. 1238 
Stallage is due to the owner of the ſoil 
where a market is held. 1239 
Toll is not incident to a market. 1171 

Marriage. 7 
Of a wiſe's niece unlawful. 33 


Of the ſuppletory oath in a matrimo- 
mal cauie. 80 


Marriage ſettlement. 


Caſes of private agreements in fraud of 
marriage ſettlements tet aſide. 240 
The fortune of a wife may be ſettled 
on huſband t Il he fails, and then to 
her ie parate uſe. 947 


Marchal. 


pritoner, to be recovered by ſuit. 50 


* 


- 
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return to a mandamus to ſwear a | | 


A miniſterial officer muſt obey the writ | 
| 9 
A mandamas is only to give a legal, not 


536 


The penalty for not giving a note of a 


7-0 N 4 a , 2 _ 
. Be 
- 
* | g . 


Maaſter and terbant. 
Subſcription money paid to a ſervant of 
the Soutb-/ea company, who pays it 
over but does not make the proper 
entry; the ſubſcriber has no remedy 
againſt the ſervant, Page 480 
Trover lies againſt the maſter for goods 
delivered to the apprentice, 505 
Where the maſter has once paid for 
goods delivered to the ſervant on 
truſt, the tradeſman may truſt him 
R Job 
Maſter liable for a fraud of the appren- 
tice. - | 6 
How the ſervant is to juſtify an aſſault 
defence of his maſter, 953 
Action lies againſt a ſervant upon a bill 
drawn on him and accepted generally, 
though the order 1s to place it to the 
account of the maſter. 955 
In action againſt the maſter for his fer- 
vant's default, the ſervant having « 
releaſe from his maſter admitted a 
witneſs for him. 7053 


Mayhem. 


A defendant indicted of mayhem need 
not appear at the bar. 1100 


MWemozandum. 
Af 


pecial memorandum ordered, that the 
defendant might not be deprived of 
his plea of tender, 638 


Mines. 


In ejectment for mines the poſſeſſon of 
the manor is no evidence. 1142 


Win omer. 


If the defendant omits to plead a miſno- 
mer he may be taken in execution d 
the wrong Chriſtian name. 1213 


See Name. © | 


Modus. 


Cuſtom of paying tithe of wool by the 
* 3 pound 


and,, and not by the fleece, is no 
ple 3 Page 783 
Money. See Tender. 


« 
* 
: * 


opt, on being paid principal, intereſt 
and coſts, 413 
Third mortgagee buying in the firſt 
ſhould be prior to the ſecond, 689 
Proceedings on a mortgage may be 
laid, without payment of à bond. 
| 7 1107 
Equity will oblige the mortgagee to 
ſuffer the mortgagor to preſent to a 
living. l 2 403 
Where money is lent on a pledge, the 
borrower is liable, without an agree- 
ment to the contrary. 919 


Woztuary. 


715 


Cannot ſue in equity for a mortu 


Murder. 


Firing a piſtol out of a chaiſe in the 
ſtreet, and death enſuing ; held man- 
laughter. 481 

A defendant arreſted ſtrikes the officers, 
they afterwards kill him ; held man- 
laughter, 499 

What 1s murder and what man-ſlaugh- 

Ts — 766 

854 


ter. 
Proceedings in appeal of murder. 


Confining a priſoner with a perſon in- 


feted with the ſmall- pox who is afraid 
of the diſtemper, catches it and dies 
of it, murder. 856 
bpecial verdict for murder er judic. pro 


47. 882 
Malice muſt be inferred from the facts 
found ; but the conſent of one to the 
att of another is matter of fact, and 
mult be found by the jury. $86 
depoſitions taken by the coroner, 

| and not the verdict, are to rule the 
court as to the expedience of bailing. 


«1 


Mortgagees proceedings in ejectment | 


| 


of 


| 
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IN/FISNOMER in the Chrifias 


Name. 


name, fatal. Page 156 

Any variation in the name of a corpora- 
tion is fatal. 787 
Clarencienx is part of the name of the 
| officer. ; | 350 
If the defendant omits to plead a miſ- 


|  nomer, he may be taken in execu- 
tion by the wrong Chriſtian name. 
1218 

Earl of, Cc. a ſufficient deſcription, 
though the Chriftian name is miſ- 
taken. | 316 
Corporation may acquire a name by re- 


putation. : 614 
Nill pꝛius. 
A cauſe made a remanet for want of 
praying a tales. 


E 719] 
The traverſer of an inquiſition for the 
King is to be conſidered as a defen- 


dant, and the proſecutor may carry 
down the 1208 
4 

Nonconformilts. 


Preacher ata meering-hduſe not liable to 


poors rate, „ 
Information not granted againſt a 418 
ſenter for not taking upon him the 
office of ſheriff of London. 1193 


A jury diſcharged becauſe the defendant 
did not appear to. demand. the plain- 
tiff. | 2 
Where the plaintiff is nonſuit on the 
iſſue, contingent damages on the de- 
murrer ſhall not be aſleſled, ee $97 


Notes. See Bills of Exchange.” 
Notice. 


Notice of trial to a turnkey is good 


again{ a priſoner. / "248 
We * Seſnons 


” 


| Seſſions may 


Aiſmiſs an appeal for want } Where there is an entry of z dung: 
of ſuch notice as their practice requires. | ſtring oaths, there — 3 
i Page 315 | proſecution if the fact be falſe. 
Notice of trial can not be twice conti- ö n 25 
nued. 1119 ew: allowed to cover when they ſwesz, 


Notice to execute a writ of inquiry 4p, 
ſuch an hour, is incertain. 1142 


On notices of trial the diſtance from 
London is taken by, computed miles... 


| | b 954, 1216 
Notice of trial given upon the iſſue is 
good, tho? without date, Cc. 1237 
On an old iſſue notice of trial given be- 
fore the firſt day in full term is ſuf- 
. ficient. | 1 W ft 
A term's notice muſt be given before the 
_ - efſoin day. HIVE. 1164 
An. intervening notice prevents the ne- 
Ceſſity of a term's notice. $31 
There muſt be a term's notice of exe- 
cuting a writ of inquiry, where there 

| has been no proceeding for a year. 
| 1100 
Countermanding notice in a town cauſe 
two days, and in a country cauſe four 
days, ſave coſts. 849, 1073 
The four days of 1 muſt 
- Exclude the day of giving it. 849 
See Inquiry, Rules. ; 


 Nuſance. | 


In what caſes judgment of abatement 

is neceſſary. | 686 
Making great noiſes in the night, a nu- 
-  fance indictable. 
Keeping gunpowder in great quantities 


is a nuſ{ance. 3 


Sec Highways. 


IR 


— 2 


Oaths. 


power to omit tendering the 


| 413 
Where a corporation has power to 


make 


ſtatutes they cannot give themſelves 4 


er to adminiſter an oath. 537 
the charter does not give a power 
of adminiſtring oaths of office, there 


muſt be a dedimus for that purpoſe. | 


$39 


704 | 
1167 


821 


The traverſer of an inquiſition for the 
King is to be conſidered as a deſend- 
ant, and the proſecutor may carry 
down the record. 1208 


Officers. 
The court will not turn a priſoner over, 


till officer paid for bringing him up. 


| Where an officer is at pleaſure the choice 


of another is a determination. 674 
Where there is an entry of adminiſtring 
oaths, there muſt be a recent proſecu- 
tion if the fact be falſe, 677 
See Mandamus. 


Orders. 


Order to common intent is good. 211 
Juſtices of peace may ſuperſede their 


own orders for ſurpriſe. 6 
Seſſions may quaſh an order for defect of 
authority in the juſtices: : 300 


8 2 4 50 \ \.. JI Though the pariſhes are the ſame, het 
JUSTICES have no diſcretionary ; : 
oaths. N 


different petſons cannot be 

by the ſame order upon independ 

ſettlements. 
Not neceſſary to ſet forth gag 

or appearance. f 
Evidence of fraud is not ſufficient in an 
Seſſions cannot amend orders by adding 


; order. J l 5 b 
"new avcrments. 1158 


Order 


- 
it 
Fe 
7 
r. 
21 
4 
be 
ed 


ad- 


8 264 
For a pariſ to contribute, muſt be in a 


order of ſeſſions upon appeal need not 

ay of the party grieve 

Order re 
confirmed, to every body. 232 

Where a ftatute direfs a complaint to 
be made in writing, it muſt be recited 


I of the Priniipal Matern. 


26 


ſum certain. of e 6. 1-4 8 4 
Adjudging the party likely to become 
chargeable is ſufficient, without lay- 
ing to what pariſh.” 393 
Removal of a certificate man need not 
tate that he has gained no ſettlement 
ſince. | 402 
Order to remove a married woman is 
good, unleſs it appears ſhe is ſent 
from her huſband. | $44 
After an order of removal is quaſhed, 
the party cannot be removed a ſecond 
tune without ſtating a new a” 
507 
Order of removal of a likely to 
become chargeable, ſufficient, with- 
out ſaying to what pariſh. 
For a pariſh to contribute ſo long as the 
juſtices ſhall think fit, ill 700 
In order of baſtardy, it muſt appear, 
that the child was born in the pariſh 
to which relief is ordered. 437 
In an order of baſtardy made at the ſeſ- 
ions, a ſummons preſumed. 475 
Diſcharging an apprentice without aſ- 


ſigning a good reaſon, ill. 704 


On removal of clerk of the peace, the 


2 need not be ſet out in the or- 
er. 


The court will intend an order — 
ſerved, where the order on appeal 
is made at the next ſeſſions but _ 

| | 1168 

Coſts are not to be paid where any 
material part of an order is quaſhed. 


1198 
dee Settlement, &c. "Y 


Dpdinary. | 


church without conſent of the ordi- 

nary, ” $74 

Ordinary cannot appoint churchwars 
ns | 

| 52 


contained in the deed, but muſt ſet 


No ornaments can be ſet up in the a 


A 


1 


Seffions cannot meddle with overſeers 
accounts, till allowed by two juſtices. 
Page 983 

Veſtry cannot order ſeſſions to retain 


balance of their accounts, 992 
Mandamus to appoint overſeers in an ex- 
traparochial place. 512, 1004, 1071, 


11 
Overſeers may be appointed at any ine 
of the year. 1123 


Appointment of overſeers muſt ſtile 
them ſubſtantial houſholders in the 


ariſh. | 
bes Poor, Settlement. * 
Outlawzy. 


One apprehended by an officer 
2 within the year, in . * 
reverſe an outlawry for treaſon. 824 
On reverſing an outlawry, the court 
have a di ky 3 to order 
ſpecial or common bail. 1178 
On error to reverſe outlawry no. bail 1s 
required till the reverſal, gg 
An action lies for the eſcape of a ptiſon- 
er outlawed. { gol 


. 9 LP 
9 * F 


Where a deed is pleaded, the other pip. 
ty cannot allege there is other matter 


it forth upon eyer. hat 2 : 
Not to be diſpenſed with, though the deed 
is loſt, 1186 
Where a deed is in the hands of a third 
perſon, the court will oblige him to 
give eyer and produce it. 1198, 

A party who has had oyer is not dbliged 
| to ſet it forth, | * 12 


— — 9 ; 
8 a e 4 'Y f 
A Papiſt tenant ,in tail' ſuffers à re- 


covery to the uſe of himſelf in fee, 
in order to make a marriage ſettle- 


= 


* 
* 


ment; 


11 of d Principat Aueh 


ment; this is not a purchaſe within 
11 F. 3. Page 267 


A Sl 
Conſequence of a foreign popiſh educa- 


„ 318 
Conviction not neceflary to diſable a 
papiſt from deviſing lands in Ireland, 


: I, 
1 See Recuſants. * 


Pardon, 


It is in the diſcretion of the court, where 


bail or ſecurity is to be required on 
pleading a pardon. 1203 
Pardon for a miſdemeanour may be 
* pleaded without going to the bar. 
| | 816 

Pardon pleaded in forma pauperis, 1215 


The act of grace doth not releaſe a for- 


feiture to which an intereſt is veſted 
in another, | a 529 
An act of grace does not diſcharge penal- 
ties in which the crown has no intereſt. 


1272 


Does not diſcharge offenſes againſt the 
ſtatutes of a college. 912 
A fact pardoned „ 
be a ground for articles of the peace. 


173 


Parich clerk. 


may be there deprived. 776 
Prohibited ſuing in the eccleſiaſtical court 
for fees, as being a temporal officer. 


W 5 1108 
May make a deputy, c. without li- 


942 
Parliament 


Members of Parliament may be ſued in 
C. B. by bill. 


34 
Of privilege of Parliament after a alle 


lution, and how to be taken advan- 
The check polls, as well as the original 
book, muſt be lodged with the clerk 
of the peace. 1048 
See Pyjournment, 


Pariſh clerk is a fpiritual officer, and 


Y 


Parties. 


One of the leflees cannot have a decree 


for apportionment of rent, without 
his co- leſſee. Page gz 


* 


„ 
4 - 
„* 


Pauper. 
Pauper not going on to trial, to pay the 
coſts before he try the cauſe. 420 
Shall not be obliged to pay coſts of a 
former nonſuit, without circumſtances 
of vexation. | 278 
A pauper is nonſuit and afterwards re- 
covers in a ſecond action, the coſts 
of the firſt action ſhall not be ſet off, 


I 
ne diſpaupered for not going ws 


. 8 
On indictments the defendants ay 
admitted in forma pauperic, 1041 
The court refuſe to make a rule to tax 
coſts on pauper's bringing a ſecond 
ejectment, where he does not appear 
to be vexatious. 1121 
Pardon pleaded in forma pauperis. 1215 


Pawn. 


A factor cannot pawn. 1178 
There can be no market overt for pawy- 
„ * R 
Bailee for ſafe cuſtody cannot 4 
| | e 
Where money is lent on a pledge, the 
| borrower is perſonally liable, without 
an agreement to the contrary. 919 
In what caſe a company may ſtay the 
transfer of ſtock for the debt of the 
proprietor. by 
In trover the defendant err uſtify de · 
taining goods till money laid out on 
48 eee Kt 


Dapment. 4 >) 


Where the payer does not apply his pay- 
ment, the receiver may apply it ; * 


pe muſt not apply it to an uncertain | but is cured by verdict, or taking 
demand, as to a debt from a teſtator. | iſſue on a collateral fact. Page 1229 
Page 1194} ' Pr 


Declarations. 


Penalty e 
| Where = pang. comes an eaſement 
i allowed out of the] out of the t's foil, the de- 
neee i © bs  claration muſt ſet out the title. 6 
826 | Where the action is againſt the original 
If no indictment is directed by a ſtatute, | „ the breach need not 3 
alty to the King muſt be ſued fo gns. 999 
8 i Fr 928 In action for being excluded from th 
Chancery relieves againſt penalties, veſtry room, mult ſhew the pariſh 


E 
; 
- 
- 


enen a right to meet there. 6 
| . den — ese Willielmo for Waltero in the offenſe g 
| vitiates not, if there be no Willielmo 
named before. 228 
0 Perjurp. Caſes of averments of identity, and v 
ö riances. | ; 1 
: No conviction of perjury on evidence of | Alleging the entry of leſſee prior to the 
a ſingle witneſs. 1230] commencement of his term, will not 
Two perſons cannot-be jointly indifted | vitiate the demand of rent. 550 
for a perjury. 921 Where in the declaration the deſcription 


of a place 1s material. 595 
In an indebitatus afſumpfit the day is nat 


Pillory. material, and the alleging a different 
ba þ | time in the replication is no departure : 
Perſons ſet in the pillory for becoming | but in caſe ut romiſſory note. It 
bail in fictitious names. 384] is, nn 217. 23 
| Camgue etiam in treſpaſs ill, 621 ; but 
1 | amendable. 1162 
Pilots. | In B. R. calling the defendant admini- 
0 | F ftrator in the declaration is ſufficient 
_ tion of the ſtatute for their regu-] Without a {ſpecial averment. 781 
2 249] Want of an averment in a declaration 
5 helped by pleading over. 931 
15 Pleading. | 
n. Plea in abatement. 
87 General rules. «| ; | » 
the _ | Affidavit that a plea in abatement is a 
out Words taken excluſive or incluſive ac- | true plea, ill. 705 
2 uu ming ag the ſubjeRt-matter. 181 Plea. of privilege refuſed to be ſe * | 
inconſiſten ili + | +. 
the jected. A en $22 e A plea in abatement muſt come in within 
645 Whatever is materially alleged and not che firſt four days. 1192, 1268 
wy qnied is admitted, = 297 ————— 
bat ou under a ſcilicet _— — Ps iſe. — 
ing letters patent /«b Hilla with- | oy 
yon feillr is wel, Jab fille 90 en _ 
) ing a bargai . againſt a carrier. 
hewing it te be io 1 . fp ig nag. Ad debet not plendable te debt oh 2 


beration will be il upon demurrer, 1 ticles for wei eee 
| To 


To a declaration on promiſe to the aflig- 


Plea waived after a joinder in demurrer, 
the plaintiff having loſt no time. 
1 1181 
Cannot withdraw ſpecial plea, but in 
order to plead the general iſſue. 960 


Plea in bar. 


An award muſt be alleged to be made 
in form according to the ſubmiſſion, 


11 
Payment on the day, miſtaking the day, 
. 1 317 
A diſcharge from a debt cannot be plead- 
ed generally. : 422 
In an action upon a bail bond the arreſt 
zs not traverſable. 444 
A note given cannot be pleaded in ſa- 


« 


A plea of the flatute of gaming muſt 
mention the particular game. 495 
A plea of ſatisfaction muſt ſhew an ac- 
1; Fepfance,. . $73 
Payment of principal and intereſt is iſſu- 
able, though it be alleged as of a day 
Which is before the day in the condi-/ 
heir may diſcharge hint b — 
An heir may di himſelf by plead - 
ing — to the value of the lands 
Where a plea is general, guod indemp- 
' . nem conſervavit, it muſt be ſhewn 
for cauſe that it does not ſay —_ 
81 

1 a ſpecial capias by original the 
a a mall = be e plead 
ſooner than upon a common _— 
"4 


Special ail habuit in tenementis cannot 
5 by indenture. ? 817 
Where à prior recovery in the fame 
court is pleaded, yer muſt be given. 
* 823 


Where I confeſs and avoid; 1 
© nee, von aſſumpſit to the bankrupt is - 


an ill plea. Page 919 
Not guilty in a umpſit, ill on demurrer. | 
Fes SX233$% 1022 
Leave to withdraw the general iſſue, and 
7 plead it with a ſet-off. 1267 
Leave to withdraw the general ifſue, and 
pay money into court. 1271 


tisfaction of an indrbitatus Wee, 4 


be pleaded to action for rent on leaſe | 


not to traverſe; and it may be 
over and iſſue taken upon the avoid. 


ance. Page 8 37 


Were payment is pleaded to a bond |; 


ſuch a day; the day is not material, 


Where thoſe who might juſtify join with 

thoſe who have not a good juſtifica- 
tion, it is bad as to all. 509, 994 
On a rule to plead as he will ftand by, 

the defendant may ftand by his plea 
already delivered, and the plaintif 
cannot ſign judgment. 1234 
In treſpaſs the plaintiff need only falfify 

the defendant's title. 1238 
Defendant who has oyer is not bound to 
inſert it in his plea. 1241 


6 | Where two partners are ſued and one 


outlawed, the other cannot plead in 
bar that the outlawry is etroneous. 


12 
What pleading is neceſſary to an 7 


formation for not xepairing a bridge. 
179 
5 


Venue and trial. 


Where the plaintiff replies full age of 


the defendant, it is not n to 
| lay a venue, as it is of a releaſe, 8 
Qualities of the perſon triable where the 


action is brought. 9 
An apt iſſue may be joined, though 
there is not an exact affirmative and 
negative. 1177 


Pleading double, &c. 
Defendant allowed to plead two juſtiic- 


tions. 


| 425 
Double plea, of tender, and — 


allowed. 4 
\General iſſue, and ftatute of limitations 
allowed, 678 
May plead non 1 fadum, and a di 

arge by bankruptcy. — 7 
Not guilty, and a juſtification, not 1. 
| lowed to be pleaded. _ $16 
Not guilty, and the ſtatute of — 


ons, 


Genenl 


A juſtification under proceſs 'of univer Gus | 


Leave to plead aue of fund, and no | 
requeſt made. 908 


8 
Vn affumpſit, and tender, not allowed. 


| 949 

Leave to plead bankruptcy generally and 
ſpecially. 1000 
ankruptcy and non afſſumpfit. 1000 


No pleading double in a gui tam. 1044 
If the defendantdoes not leave his double 


relieve him for the plaintiff's making 
up the record. 1266 
Cannot rejoin double. 908 


Replicatians, Se. 
Where the plaintiff declares upon a 


poſſeſſion only, and the defendant 
pleads liberym tenementum ; the plain- 


. tiff muſt ſhe a title in the replication. 


BE 25S $ oo ate. bog Shona eg 


5 
In debt upon a bond, where the defend- 
ant pleads a payment and acceptance 
in ſatisfaction; the plaintiff may take 
iſſue upon the acceptance, which will 
be an argumentative denial of the pay- 
ment. 23 


the other party from taking a traverſe 
upon it, 117 
Where the plea contains matter of excuſe, 
it is enough that the replication 
meets it, except in caſe of awards, 


Replication in the copulative, that 
ditches, ways and ges, were not 
hlled with water, to a plea that they 
were, is good, — 2 

Infancy pleaded, and neceſſaries replied, 
a diſcharge is a departure. 


4 Tabl of the Principe! Matters, 


eral iſſue waived, and allowed to 
_ double. Page gob | 


pleas in the office, the court will not | 


An immaterial traverſe does not preclude | 


191, 299 


__ 
. 


To a ſtock contract the defendant ple: 
that the contract was not regil 
before ſuch a day (naming a wrong 
day) ſecundum formam fatuti ; the 
plaintiff tenders iſſue, that jt was 
regiſtred ſecundum, c, and has a 
verdict and judgment. Page 55 
Where there is a traverſe the replication 
ſhould conclude with an averment. 

| | 871 
The defendant is not bound by a 2 
ſent to rejoin gratis, if the replica. 
tion ſhews cauſe of demurrer, 11 
Where a material point of the plea is 
denied, the replication muſt conclude 
to the country. 1220 


4} 
Puis darrein continuance, and other matters. 


A plea puis darrein continuance muſt be 
pleaded upon oath. 
In a ſcire facias on a judgment recovered 


by an executor, the death of the te 


tator need not be ſhewn. d 6 
$i 


Repleader awarded after an 


iſſue, 


| Writ of appeal not ſuperſeded for falle 
ſuggeſtion of pledges found. 854 
See Pawn. | . 
| P00! | 
Ancient ftatutes for the relief of the 
poor. 1067 
Vicar's tithes 77 


Tithes are rateable as a tenement. 100 


46 | The ſeſſions may originally charge pa- 


riſhes out of the hundred to contri- 


4 
- 


422 bute. 56 
dant being obliged to transfer] Juſtices may order one pariſh to a 
ſock within days after requeſt, | ſum in 1 to another, but 
pleads that the requeſt was made ſuch | muſt make the rate by which it is to 
. a day, and that he trausferred it the} be raiſed. _ / 44 wal 
Gay following, the plaintiff may re- Overſeers may be appointed at any time 
ply that he did not transfer it on that | in the year. 1123 
day. 460 | Appointment of overſeers muſt ſtile them 
Statute of gaming pleaded, the replica- ſubſtantial houſholders in the pariſh. 
don muſt not take iſſue upon the par- 1261 
Nome ſum. ” 493 | Mandant to appoint overſeers in an an- 
eplication now et attorn muſt not con- | traparochial place, 512 
clude al pais, ; | 5330 | | 1 


þ 


\ 


4 Table of the 


are not enough to denominate a ville 
1004. Five houſes do not. P. 1071 
It is a good return to a mandamus for 


- appoiating overſeers, that the place 


is not à village or townſhip. 1143 
Seffions can not meddle with overſeers 
.; accounts, till allowed by two juſtices. 


2 983 
Veſtry cannot order overſeers to retain 
the balance of their accounts. 992 


The poor's rate is not to be removed. 
e e e e 
In an adjudication that a pauper is likely 
to become chargeable, it need not be 
© aid to ſuch a pariſh. 142 
Order to relieve a poor perſon muſt 
mention him to be impotent. 10 
Son in law not bound to maintain his 
© - wife's mother. 190 
Father not bound to maintain the ſon's 


Dina. 955 

7 See Settlement. | 
: : hs . 1 
a Poꝛtions. 


Vounger children's portions decreed to 
be raiſed according to a power not 
executed. | 603 


= P%* Power. 
The poſſeſſor of an eſtate has a power 
to make a jointure, but dies before 


a compleat execution of the power 

according to his marriage articles; 
the remainder man decreed to per- 
fett it. . 596 
Conſtruction of powers, and their exe- 
cution, in law and equity. 
Covenant by a remainder-man to exe- 
cute a power of making a jointure 
when in poſſeſſion, decreed to be made 

good after his death. 604 


Conſtruction of a power to make leaſes. 
| 1 962 
A power to t a life eſtate is not well 


executed by a leaſe for 99 years de- 


terminable on a life. 


1 5 Pzaemuntire. 
The pramwnire clauſe in the bubble act 


992 


N "op — 5 1 3 
Principal Matters. © 
? \ — 98 


T e 10 an extraparoc hial place | 


ö 
ö 


60114 


| 


: o ” 4 
k 4 
"4 1 ...Pzerogative. 


In what caſes a jaror may be withdrawn 
for the crown, Page 984 
The crown may enlarge the boundaries 

of a city or county. | | 197 
Where ſeveral . iſſues. are joined, the 
King may try which he pleaſes firf. 


Where the crown has a title to — 
on promoting the incumbent to 2 
biſhoprick, it is not neceſſary to be 

done during the life of the promote, 


841 

What acts of Parliament bind the Gu 
without expreſs words. 516 
See Debt to the King, &c. 


|  - Paeſcription and Cuſtom, 


| Where the original of a way is account- 
ed for, the preſcription is deſtroyed, 


If any part of a cuſtom as laid be wa 
reaſonable, the whole will be void. 

| | 1224 
Preſcription to take three buſhels out of 
every ſhip's cargo for keyage is good, 
1228 

Cuſtom of London, that none but free 


porters ſhall carry corn, oc. Pu 


Cuſtoms of other manors or archdeacon- 
ries not to be given in evidence to 
prove the cuſtom of a manor, Cc. 
es 1 659 957 
For 24 pariſhioners, &c. to make 3 
rate, and a certain proportion to be 
\ levied on ſuch a hamlet, incertain. 
| 1145 


Pꝛelentation. 


Where the crown has a title to preſent 
on promoting the iacumbent to 4 
biſhoprick, it is not neceſſary to be 
daone during the life of the pro 


$44 


| Preſentation creates a fee in the adyov- 


ſon, and is generally a neceſſary proof 
to be alleged " 2 RE 101 


leaves in the court to moderate 
- * the vs och 


472 


See Quare impedit. 


Priſon 


The court will not turn over a priſoner 

till officer paid for bringing him up. 

f Page 308 

The rules may be allowed to a priſoner 

on excommunicato capiendo. 413 

One committed for a contempt cannot 

have the benefit of the rules; nor 

one in execution for a miſdemeanor. 

| 817 

Rules of the priſon inlarged till r 
red. | 67 

A priſoner muſt ſign the petition for a 

day rule, before he goes at large. 

| 03 

Where the defendant is in cuſtody, * 

declaration muſt be delivered to the 

turnkey, and not into the office. 474 

The duty of a gaoler is not to puniſh, 


enn oa ggcunutyaneÞk 


X but confine, 884 
4 Groler cannot retake for fees. gog 
: a priſoner not charged in execution two 
” terms after judgment, is ſuperſedable. 
; 943 
3 A priſoner ſurrendered by bail, 17 8 
*. leded, becauſe ged in the ſame 
1 court after he had removed himſelf. 
1153 
— 4 priſoner is ſuperſedable, unleſs & 
> cemmiltitur is entered on record before 
460 the end of the ſecond term. 1215 
4 Julices of peace cannot commit one in 
6.x B. R. to the county gaol. 828 
We, pe given » charge a felon convict 
| with proceſs, 873 
or e in execution may confeſs a FL, 
: be Judgment without the preſence of an 
ain, * 1245 
[1145 
Piivilege. 
Members of Parliament may be ſued in 
eſent . C. L. by bill. 734 
to privilege of Parliament after a diſ- 
o be dation, and how to be taken ad- 
otee. vantage of. 9835 
84 1 Morney, though ſervant to a Peer, 
Lyow- Hs no privilege of Parliament. 1065 
proof OMP mult be ſued by bill, though 
1011 plaintiff be alſo an attorney. 1141 
ex os, by original waives his 
a 8 
ilon Vox. II. 1 
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An attorney of C. B. muſt plead his pri- 
vilege in B. R. and cannot be diſ- 


charged on common bail. Page 864 
An attorney in Landon cannot be ſum- 
moned on the militia. I 


14 
Where an attorney is defendant, 6 
may change the venue into Middleſex. 
1049 
Barriſter may lay the wenue in Middleſex. 
822 


Plea of privilege refuſed to be ſet aſide. 
A «8 
Privilege of the prothanotaries derte 
muſt be pleaded with an affidavit. 191 
The clerks of a prothonotary of C. B. 
not intitled to privilege. 546 
Attorney or not, to. be tried by the re- 


| 


cord, 76 
A defendant attending the trial at 215 
prius privileged. 86 


9 
Writ of privilege refuſed to a juſtice of 
peace, for diſcharging him from the 


ofnce of conſtable, 698 

Clergy man not obliged to be expenditor 

of ſewers. 1107 
Pꝛobate of wills. 


Prerogative probate without bona nota- 
bilia, only voidable. 
Probate is concluſive evidence againſt a 


charge of forging a will. 481 
Original of the right of probate of wills. 
667 


Pending a ſuit in the ſpiritual court 
touching the validity of a will, an 
indictment for forging it ought not to 
be tried. 703 

Executor may be ſued for a legacy where 

be proves the will, though he does 
not live in that dioceſe. 847 

The ſpiritual court cannot refuſe to 
grant probate pending a commiſſion of 
appraiſement. 857 

Order on the ſpiritual court to deliver 
out a will on ſecurity. 961 


832 


Pꝛocedeudo. 


One defendant in a joint action in an 
inferior court brings a habeas corpus, 


there ſhall be a procedends. 527 


\ 


4Q Pyoceſs. 


1 
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3 After rule to de , ma d 

TE OF | : ſubmit and ſtay proceedings, P. 1146 * 
Prohibition to the Great Seſſions in In prchibition the contempt is but f. 

/ q ſerved pro . pe | by þ orm » 
Malis, where the proceſs was | and the jury need not give any ver 
tte jel. eee » Fr 
ene faciar may be ſerved immediately | pg. £1 of the plea nottraverſable, , be 

before theretury is out. 644 | The ordinary has no juriſdicton to dun hi- 
In action on falſe return on meſne pro- pel churchwardens to be ſworn. « ſen 
ceſs the jury may give the whole et | Ne prohibition in a ſuit for tithes wh 2 
in damages. ſtion is betw impropr 
Scive Facias againſt bail may be tefte the wh 3 1 aj 2 
day of the return of the capias * - | Not granted to ſtay ſuit in the eccleſ 
tisfaciendum. | 661] nt renee Bir pete. ef. 
No Fine facias on recogniſance can be [jy 4 cannot p the wife's proceed * 
Z 5 7 
On ſervice of copy of proceſs, the pro- prohibition to ſuit by a clerk of aj = 
+" ceſs itſelf need not be ſnewed. 877] =o for fees. n 1146; 
Appearance cures defect in procels. Not to go after ſentence, in ſuit for cal va 
* l a 1072 ing whore in London. i the 
Declaration may be with qui tam, tho“ Words tantamount to whore are wi | 
the proceſs is not ſo, _ 232 | thecuſtom of Londom. 471, b 
Engliſh notice on proceſs is good, tho Strumpet tantamount to whore in not 
the year be not expreſſed. aa 3535,13 * 
See Return of wzits. No prohibition for You are 4 1 
4 ; 1 . a > o Yea. 4 A jud 
Pzocurations. Where a deed comes in by incident, I |. 
admiralty may try whether it Was g 3 
The ground of paying them. 421 dulent. . 2 
| ground ot paying 8 Suit in the admiralty by a part-owner und 
s bdited. | 
An exemplification will ſatisfy the pro- Prohibition to the Great Seſſions . 
fert of letters teſtamentary. 412] Wales, where the proceſs was | . 
Profert of letters toſtamentary not ne- out of the juriſdiction. 1 9 
ceſſary, where the executor is _ {u w 
party to the action. 1201 | See Bills of tab 
Matters of record pleaded by way: of di- Pzomiſſozy . No in 
latory, if of another court muſt be /u6 | 
pede ili. 520 | * 
Pleading letters panes ſub figillo without N ate 
Agillat“ is well. 674 Quakers. No fe 
Qyer of a deed not to be diſpenſed ory. War 
though ſhewn to be loſt, _ 11 ound et 
Where 2 band is in the hands of a third n rſorn 1 
perſon, the court will oblige him q A 2 e ec & 
give eyer and produce it. 119 award. __ 
p who has oyer is not bound to Cannot ee parl 
inſert it in his plea. 1241 99 neſs in an appeal f 
Pꝛobidltion. N 
I the plaintiff in prohibition prevails in | for information. We 1 
NN — of bbs caſe, he ſhall have | No rule to anſwer on the p 
colts, 1063 i a quaker. | 


4&rmation of ſervice of a rule on the 
crown fide may be read. 


Quare impedit. 

Gbſcribing the articles need not be al- 
leged in guar? impedit. $43 
[tus generally neceſſary to allege a pre- 
ſentation in a guare impedit, but the 
want thereof may be cured by a ver- 


dict. 1006 
Pex that is inſufficient, confeſſes the 
uſurpation. 394 


There muſt be a judgment of oufter, 
where the party is found duly elected 
but not ſworn. 2 582 
Where the defendant confeſſes an uſur- 
pation for part of the time only, 
there can be no judgment of offer. 


52 
A bare ſwearing in and acting, — 
not make a man an officer de facto; 
and unleſs there is ſome form of elec- 
tion, he is a mere uſurper. 1090 
judgment of outer againſt the magi- 
lrates before whom the defendants 
were ſworn, proper evidence. 1109 
hiormation lies for acting as a truſtee 
, under an act of parliament without 
due appointment. "99 
Lies againſt a ſteward of a court leet. 


_ 


o information for erecting a 1 
6 37 
Nous coarranio for a forfeiture b 

0 for ure by 


non- 
ce. 
Jo yu warranto for office of church- 
warden f 


en. 1196 
given on diſcharging a rule for a 
{ſw Warrants. 1039 
: hone ry grant information, 

) only acting 1s voting for 
— y 8 ng 


t men, $47 


— 


Rates. 


HE King's bench will not examine 
abjcttions to a poor's rate. 393 


Page 1219] 


| 621 

ie ſor ſetting up a new office. 836 
e warranto lies for a ferry. 1161 
V uarranto lies for the office of con- 
ſtable. | 1213 


eV, 4 — 1 E "s * 
. 4. > * 


es charged as occu 
where he lets them to the — 
the land. 


15 _ . Page 52 
A ſcavenger's rate cannot be W 
a diviſion in which there are no parith 
officers. : 630 
Poor's rates not to be removed by certis- 


8 932, 975 


Owner of tithes 


Recozds, 


Rule to make up a new record, where 
the firſt was lol. 141, 833 
New writ of inquiry, 6c. ordered be 
made on loſs of the former. 1077 
Judgment entered nunc pro tunc. 917 
. eg. are not to be uſed in records, 

ut Roman numerals may. 261 
Officer may be examined as to the con- 
dition in which records are preſerved, 
though not as to the ſubſtance. 210 
Preſentment muſt be in Latin. 870 
Conviction of forcible entry in the pre- 
terperfect tenſe ill. 443 
Of ſwearing, in the preter tenſe ill. 608 
A defendant in a capital caſe refuſed a 
copy of his acquittal. 856 
B. R. does not fend the record to the 
Exchequer chamber. 837 
A bill of Middlefex is well deſcribed as 
the precept of the king. 1069 
Plaintiff can not enter a rrnittit ln an- 
other term. 1110 


Recovery. 


A ſurrender of tenant for life ſhall be 
preſumed on a recovery of forty years 
ſtanding. 1129 

Tenant in tail with the reverſion in ſee 

ex parte materna ſuſfers a common re- 

| covery; the old uſe is gone, and it 
deſcends to his right heir, 1179 

A recovery without ſeiſin is imperfectly 
found, and no wenire facias de ut 
ſhall go. 1185 

Error to reverſe a recovery is barred by 
20 years, though the title of plainuif 
accrued within the time. 1257 

Where bad deeds to create a tenant ap- 
pear, a good deed is not to be pre- 
ſumed. 1267 


Reculance. 


1 422 
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© Becuſants. , | VR 
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of de dübiles accruing from being] No o replevin of goods taken upon a con- 


_ ſent to a foreign . popiſh ſeminary. | 


Page 318 Where in replevin the place i is mate 


Conviction of recuſancy certified i 
B. R. muſt be pleaded there /ub pede 
gilli. 522 
The 1 for recuſancyi is, quod con- 
victus eff, 1048 
A conviction is not neceſſary to prevent 
the deviſe of lands by a papiſt in re- 
land. 1095 


Begilter. 


A purchaſer with notice o ads in- 


cumbrance, is not prote by oy 


not regiſtring it. 
Regiſtring an aſſignment is not cee 
the leaſe, 064 
Remainder.. 


Croſs. remainders do -not ariſe by im- 
12222 withoue neceſſary words. 


969, 996 

Rents... | 

Landlord has no remedy againſt the 
ſheriff, if he does not make his de- 
mand before removal of the goods. 


re wits hal 


ſtatute 8 Ann, c. 14. 212 

On execution the landlord's rent 1 1 
paid Without deduction. 

Where there is a covenant to pa 5 
an action lies, though the Ea. hat 


no enjoyment by the default of wy | 


leſſor. 763 
Ground landlord cannot come in for 
rent on execution againſt an under- 
leſſee, 787 
Where there are two executions, the 
landlord cannot have à year's. _ on 
each, 
Where two parcels of land are Liſtings 
let, there cannot be a joint diftreſs 
for bath rents. 104 
Landlord a treſpaſſer, for not removing 


mitted to the houſe of correction 


024 | Itis no objection to proceedingon 


« Ccilgels at the end of five days, 717 |. 


viction. Page 118 15 


| 5 
" Befcue, 


No attachment on affidavit of reſcue 
without a return. 


In an indictment for a reſcue, it Fl, 


appear 'for what the party was com 


1228 


Reſignation. 
4 | General: bond for reſignation of a bert 
fice is good. 8 11 


Bond of reſignation not allowed, whe 
money has been paid upon it. 5 


Beturn of wyits. 


Rule upon the + executors of a- biſhc 

to return Wee ne WE nk x 
cis. 

Scire facias in Chan returnal 

oder Las there, wi 

out ix Angli ia. 

Writ abated for an improper ven 

of the return day. 

Nen ſunt inventi, no good return wi 
out nec corum aliquis. : 

Attachment for a reſcue muſt be 
able at a general return. 

JJ Fifteen days with the 1 and ren 


good. 
The return day of guindene Trinitat 
the Sunday. 
Where a ſcire feei is returned, the cc 
Will not ſet it aſide for want of not 


There need not be a four days rule 
mandamu , in town. 

Latitat may be returnable in one 

| after the fe. 


that the return is not ſigned y 
Chief Juſtice.” 


Eſcape purged by return. 


=” 
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'k taking in the preſence 
from the perſon, and felony, but in 
ſpecial verdicts it muſt be expreſsly 
ound that the party robbed was pre- 
ſent at the taking. Page 1015 


ö 
Sunday reckoned in rules to plead, & 
Rule for one not party to attend the 


maſter. 4 
Where a perſon is proſecuted for dan- | 
gerouſly N another, he can- 
not have a rule for his ſurgeon to in- 
ſpect the wounds. - $47 * 
Upon a fpecial capias by original, the: 
defendant ſhall not be - obliged to 
plead ſooner than by a common /atitat.. 
| 684 
lu a common action the court will not 
rule the attorney to give an account 
here the plaintiff lives. > 
After yer prayed, the party ſhall 
the {ame time to plead after oyer given, 
as he demanded oyer before the rules 
were out. 705 
Service of a rule for an information at 
the houſe, not good where the de- 
fendant is gone to ſea. 1044 


; 


4 


x oy 


Sale. 


F the firſt contract with warranty be 
broke off, the warranty will not ex- 
tend to a ſubſequent ſale, 414 


Datisfattion. See Accord. 
Scavengers. 

A ſcavenger's rate cannot be made for a 

Civiſion in which there are no pariſh 


cers. 630 


Dchools. 


Principal Matte 


is a taking || 


as | 


| 


| 


to the of one elected ſchool⸗ 
maſter before he licenſes him. P. 1023 
»l % e ka f i 


To repeal a grant of à market, not 
| abated by the demiſe of the crown. 


} 
* 


43 

Executor cannot plead judgments to ae 
eire facias, which he might have 
pleaded in the action. 732 
In a ſcire facias on a judgment recover- 
ed by the executor, the death of the 
teſtator need not be neun. © 631 
After two nichils the coyrt will relieve 
on motion, if the defendant comes in 

a reaſonable time. _ 1075 


The ſeſſions cannot ſet aſide the aſſign- 
ment of an apprentice bound out by 
juſtices. | 48 

May originally charge. pariſhes to con- 
tribute to the maintenance of the 
poor of a pariſh in another hundred. 


| 


Order upon appeal need not ſay of 1 

party grie ved. 

ave an original juriſdidtion to diſ- 
charge apprentices. 143 
Appeal may be diſmiſſed for want of 
the notice appointed by the ſeſhons. 
SES | 315 
Where an order is made at an adjourn- 
dd ſeſſions, it muſt appear the ſeſſions 
began in time. 832 


| An indictment found at an adjourned 


ſeſſions muſt ſhew in the caption when 
the ſeſſions began. 865 
Indictment at the ſeſſions for perjury at 
common law, quaſhed for default of 
juriſdiction. 1088 


see Adtions popular, Jultices of peate. 


- Settlement. 


Ancient ſtatutes relating to the 
ment of the poor. | 


ſettle- 
1067 


Orders of removal. 
Complaint may be to one juſtice, but 


The biſhop may take time to inquire in- | 


order of removal muſt be by two. 73 


Examination of 2 Lauper 
both the juſtices. Page 1092 
Orders of removal need not mention 
every requiſite circi ce. 211 
Order to remove 4 and his family, bad 
as to the family. e 
a Adjudication that it <vas the place of 
1 lat legal ſettlement hell good. 
ans. 
That the pauper 1s come into the pariſh, 
2 a neceſſary part of the adjudica- 

18 
As of the huſband's We 
is ſufficient to ſend the wife with him. 
ä 27 
After an order” of removal is 3 
the party cannot be removed a ſecond 
time, without ſtating a new ſettle- 
ment. 567 
Woman's ſettlement before marriage re- 
| mains, if haſbatd has no ſettlement. 
683 
Long poſſeſſion is a ſettlement, till *. 
right is determined. 
A child may gain a new ſettlement with 
the mother aftef the father's death. 
. 6 
Where children are ſent as actually Pt 
tled, their ages need not be ſet out. 
| 1047 
A child cannot be with the grand-mo- 
ther for nurture. 1131 


An order unappealed from to remove a | 
man and his wife is concluſive as to | 


v after-born children. 1172 
"Order reverſed, final to the parties; 


codkrmed to every body. 232 


Certificate . 


The reverſal of an order of removal of s a 


certificate man before he is charge- | 


able, does not prevent the removin 
him when he is. 1256 
Certificate man not removeable till ac- 
tually chargeable 77 
A certificate- muſt be allowed, not wit- 
neſſed only, by two juſtices, 94 
A ſettlement _ be gained by a certi- 
- ficate-man by deſcent of a copyhold 
to his wife. 163 
Certificate to huſband and wife con- 
cludes the pariſh from ſaying they 
were not married. 186 


4 Table of the. Principal Matters, 
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A certificate-man muſt be ſworn into an 


608 


empty as to the marriage of the pas. 
oo P 
Where a certificate.man gains © fn? 


ment, his ann 


tlement. 
Executing the office of conſtable 8295 

4e thcate-man. 1014 
A certificate man's apprentice af. 


ſigned to a n gains a 5 
ment. 


A certificate- man may be ſent va a 
there is a miſtake in the name of the 
pariſh to which the certificate is ad. 
dreſſed. f 1163 

| The fon of a certificate-man gains no 
ſettlement by a hiring and ſervice, 
1165 

A eertiſicate- man gains a ſettlement 0 
purchaſe. 1193 


office, elſe he gains no ſettlement by 
executing it. 1199 


Inhabitancy and birtb. 


A married woman gains no ſettlemert 
N by living with N gl 
ot gained by a ſea-boy who lies on 
board. 60 


A ſtall no inhabitancy. 51 
The ſettlement of the fon follows the 
ſettlement of the father fo lon _ 

as he continues part of his 
43i 


A perſon irremoveable needed not give 


notice before 3 U 4. & M. 47 
The forty days inhabitation of an ap- 


prentice need not be all together. 


579 

Children born where the 3 
ſettled, may be ſent to his ſettlement 
after his dean. 8190 
up does not remove with 
he s no ſettlement in 
place his father lived. 831 


Auna offices and lars. 
Office of collector of a revenue gives a 
ſettlement. _ 41 


Executing the office of rithingwan gan 


. Certificate concluſive to the pariſh that 


- 


| 5 ſettlement. 


Payi a 


99 ov 
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ing to the poor gives no ſettlement | The bankruptcy of the maſter does not. 
if not rated. Page 1023 | diſſolve the apprenticeſhip. Page 582 
Oficiating as ſchool- maſter and receiving 8 is ſettled where he lies. 594 
101. per ann. does not gain a ſettle · re the duty on apprentices is not 


ment. 11225 | Paid the apprentice gains no ſettle.” 
| '1 ment. A 
Tenants and purchaſes. 9 ae Rn 
Cuned by taking an entire tenement 5 "I * E * 


though in two pariſnes. 7 : | 
By a. tenements in the ſame puniſh, rr A 


ck tho 5744 gains a ſettlement, 
of the BWW (bathing a term by act of law, though | Prentice turned over by his maſter's; | 
n of mal value, gains a ſettlement. 97 on 21 a ſettlement with the 
24 A perſon ſettled in 4. has an eſtate de- av | . 
ny ed to him in B. he cannot be js "He 
ſervice, _ 5 476 Hiring and ſervice. 
2 A leaſe at will gains a ſettlement. 502 Several hirings for eleven months each 
t by An entire tenement of 10 J. per annum, | and ſervice, gain no ſettlement. 53 
e though it lies in two pariſhes, gives | A hiring and fervice for a year wanting 
8 b 2 ſettlement in that where the party a week, inſufficient. -,- 366 
* lives. 529 oving away twelve days before the 
9 Ui Renting a coney warren is a ſettlement. | end of the year prevents a ſettlement. 
678 1022 


Reating above 10 J. per annum in two | A farmer makes over his ſtock and ſer- 


pariſhes is a ſettlement where he lives. | Vants to another, this does not hinder 
lament 849 | the ſervant from gaining a ſettlement. 
$1 Renting the paſture of land is no, ſettle- | _ | go 
ies on — | 874 Sickneſs or abſence for reaſonable cauſe 


Priſoner gains a ſettlement by rentin does not prevent a ſettlement, 423 
10 J. 3 2 Ro The ſervant of a viſitor gains a ſettle-/ 


* . 983 Turning the ſervant out of doors befors * 


g only fam. | 

ary Though a part of the purchaſe money is | the end of the year does not prevent ü 
438 art another, yet if there is the ſettlement. 526 4 

give no fraud a ſettlement may be gained. Hired ſervant is ſettled. where the ſer- 

47 =, 1014 VICE 18. 1. 794 | 

in 15. Renting a wind-mill is a ſettlement. | A ſervant before 3 & 4 V. & M. nee 

ether, 1077 not be hired for forty days. ; 746 


A is gained by livin is | Service. for a year on different hirin 
— ade Zi *. Lay — for a year, N ſettlement. 8 1 
eſtate is ſol. 1116 | Hiring at yearly wages for a quarter, 
reement at 10 J. a year, the land-] and if the parties like, to continue a 

to make improvements „ no ſet- year p ſufficient for a ſettlement, 950 
tlement unleſs the improvements are Hiring for a year and to be paid accord» 

8 _ 2 1 2 mg M: 2 quantity of Work, 5 

co preſume th. e 
heed. a * 535 Serving out the year with 838 

Allowing a debt in a purchaſe, is 4] in another is a ſettlement there. 

good purchaſe of 307. value to make » 1164 


a ſettlement, - 11621 Agreement to. part on & month's notice 

3 5 | | | | = not reduce it under a hiring for 

2 Atprenticeſpip, | a year. 938 1182 

; pe I Abſence of a ſervant by the maſter's per- 
gy 4 is bound to B. but ſerves C. his ſet- * miſſion does not prevent a ſettlement, __ 


tlement is in C,'s pariſh. 10, 654 1207 
| 4Q 4 Servan 


Servant Wade to ſea witk his maſter's 
leave, and nding another, is ſettled. 
| Page 1232 | 


Servant removing with his maſter in the 


_Tecond year gains a fettlement though |' 
| 1240 ? 


e was no new hiring. 


& 4 


4 © Sewers. 
Rate may be made to reimburſe charges 


1327 | 


@bjeftions to'brders removed muſt. be || 


4 Tat of Pr my 
* | 


cl e Ma 


| Stamps. 


A Diving. kamped before ſn the 

tion taken, though not ſtam LT 

time of the trial, held good. 1 — e575 
fore 


#= wa though 


How to authenticate an admiſſion tha 
is not ſtamped at the time. 116 


Judgment granted on the firſt motion 


* 


85 


argued before they are filed, 1263 
Certibrari to remove an order of the 
commuyſtioners for the removal of their 


clerk, held to be due of right. 609 
Spit. See Bail, Eſcape, Fees. 


' © Ships. 


The owner who has let his ſhip to an- 

other is ſtill hable for a loſs of gold 

- ſent by the ſhi 1251 

For repairs; &c. A 

ter or owners are liable, at the elec- 
. 816 


©-Simony-” n eee. OY 
Smugglers. | 


$-# 


if one ſmu ggler has no arms, he is not | 


Within 5 ſtatute, though the others 


„ £ £ 42 
L ; 
. 


38 liſted and qualifying himſelf, 
| be taken to be doing duty, and 


'k 


5 ou. be diſcharged | upon "——_—— ; 


RF e is a common ſoldier, * > 
"be diſcharged" upon common . 7 


Sol bit ad diem. 


If any nk was paid upon an old 
: bond after the day, it muſt be a plea. 
853 


ormance decreed, where we 
filed to Ae the penalty. 


533 


| Speck pe ike yr 


5 See Ag:tement . 


Promiſe of marriage not within the fta. 


the maſ- 


| If no indictment is directed 


| for the n of not filing common 
| . v1 737 
1 "REY | 


tute of frauds, 34 
What W is neceſſary to bring a 
caſe out of the 2 of frauds. 236 
Conſtruction of the ſtatute for the 700 
ing of ſhips. 
Statutes made pro Bono publico, te © 
Pounded ſo as to attain their end. 
253, 258 
A copy of katutes examined with the 
arliament roll preferred. 446 
t acts of parliament bind the crown, 
though not named. 516 
by a ſtatute, 
à penalty to the king mult be ſhed 
for as a debt. $28 
Certioraries relating to the highways we 
taken away by 3 . & M. tho 


to remove orders made on 2 ſubſe 
quent law. M n "944 


Though the time in a temporary law is 
expired, yet if it be continued, fads 
may be {aid to be done by virtue of 
the firſt law. 1066 
The ſtatute 21 Fac. 1. for filing afhds- 
vits in popular actions, does not ex- 
tend to ſubſequent penal 
1081 


| | The ſtatute 21 Jar. 1. does not 


give 1 
new Juriſdiction, to the aſſiſes or ſeſ· 
ſions. | 1103 


Sutts, See Declarations, Pleading: 


Sundays and Holidays. 
Sunday reckonedin the rules to plead. N 


A verit of inquiry wandt be 
a Sunday. | | 


| 


155 
Selling 


common law. 


A fact committed before the act of 
may be a ground 


ace. | . 4734 
Hane to take ſecurity on articles of 


the peace. $35 
The court will not inquire into the truth 
of articles of the peace. 
Huſband may ſwear the peace againſt 
his wife. | e 
How to take ſecurity of the peace, where 


a marriage is diſputed, 1231 
Surrender. 
Conditional ſurrender of a gebs ö 
leaſe, good to warrant 2 renewal. 
8er Becovery. *' e 
Durvey. 
Where evidence. 95 
Swearing. POW 


In a convition the particular oaths muſt 
be ſet forth, and the degree of the 
defendant if the higher penalty is in- 
lifted. 497» 686 


* 


88 


— * — "PT" 1 * 


— a 


n 
AENANT in tail of a truſt may 
bind his heir by an 

1 2 


* 6 


ty. 
Taxes. 

An exciſeman is to be taxed in che di- 

viſion where he lives ni 

The tenant ſhall not deduct land- tax to 


the. improved value in account with 
his landlord. 1191 


See Cuſtoms, Debt to the King, 
Rents. : 


Tenant-right. 


The nature of that holdiug. 654| 


Selling meat on à Sunday, . ; 


for articles of the | 


1202 


paid into court, or the plaintiff ſhall 


Money brought in on pleading a. tender 
cannot be taken out by the defend- 
ant, though he has a verdict. 1027 
Special memorandum ordered, to give the 
defendant: opportunity of pleading a 
tender, ue > ns 638 
On a covenant to do an act, the other 


Party paying fo much money, à ten- 


der of the money need not be alleged. 

» Jus 453 

Tender of ſtock, how to be proved. 304 

What a tender of ſtock, "es # 3 

If a tender of ſtock muſt be on the very 
day. 


The tender of ſtock muſt be at the 1 


oe of the day that it can be accept- 


. 777 
In tender of ſtock, the uſual hours of 

transferring muſt be ſet forth 832 
Introduction of paying money into court. 


Bringing money into court, in 
990 

No bringing goods into court in trover. 
822, 1191 


In trover for money, leave given to bring 


it into court. 142 


| Money may be brought into court at the 


ſuit of an executor, 796 
In action for immoderate riding, cannot 
bring money into court. 787 
In action for dilapidations money cannot 
be paid into court. 905 
Penalty of a penal ſtatute brought into 
court. ht? 217 
If the coſts are not paid on bringing mo- 
ney into court, the plaintiff muſt go 
on, and cannet have: an attachment. 
1220 
In debt upon bond conditioned: for pay- 
ment, of money by inſtalments, 
payments due can not be brought in- 
do court upon the ſtatute 4 Ann, 6. 16. 


555 
Debt on bond ſtayed on bringing — 


| Court the inſlalments in arrear. 814 
Money 


Money due by firſt inſtallment may be 
brought in, orig a ce - 
tiff from ſigning his judgment. P.957 

Amends not pleadable to treſpaſs 85 

| _ faking goods. 549 
Principal and intereſt, We. brought in- 

to court on ejectment upon a 'mort- 
_ : 413 

Proceedings in ejectment ftaid on bring- 

ing arrears of rent into court. 900 


Proceedings on a mort may be ſtaid. 
without payment + Cond. 1107 


The term in which bail is put in rec- 
koned one of the two terms in which 


plaintiff muſt declare. 63¹ 
See „ 

3 Time. _ 

In contract for ſtock the computation 
muſt be by lunar months. 445 
Soe Days and times. "FILA 


The parſon is not obliged to take tithe 
of graſs the day it is cut, but may let 

it lay long enough to make it into hay. 
5 a 3 


Toll is not incident to a fair. 1171 
Trades. 


Indictment for u/ing a trade uſed in Great 
Britain at the time of the ſtatute 
5 Flix. quaſhed. 552, 788 
What bond in reſtraint of trade is good. 

N e 739 

Traverſe. 

In an action upon a bail-bond the arreſt 
is not traverſable. "0" 444 
Traverſe of a ſeiſin in fee is ill where a 

leſs eſtate would be ſufficient. 818 
Where I confeſs and avoid I ought not 

to traverſe, and it may be paſſed over 


Commitment for treaſon 8 


* 


A Table of the Principal Matteve.”. 
The traverſer of an inquilition for tha" 
| IS apy" TP the 


ant, 


and the proſecutor ma 
8 „ . el 


[ . 4 N b * 1 


One apprehended by an officer may ſi 
r 
verſe an outlawry. | 


ral. 


. 6 a , 3 
Priſoner committed for hi 
„ high treaſon, 


rats Het: - 


Treſpaſs. 


Lies for an acccidental hurt. 596 
Damage done by goods thrown down 
and caſually blown by the wind, not 
indictable. YN 
Actions of treſpaſs againſt different 4 
fendants are not to be joined by the 
court. | 1 5 420 
Where the act is lawful, as the fixing a 


2 * and the conſequence injurious, 
e remedy is by caſe, and not treſ- 
paſs. P 634 


Taking bona et catalla is too general in 


treſpaſs. het; "gp 
Necnon de eo quod after a quad cum, is 2 
. poſitive charge. 681 


| Treſpaſs does not lie for taking an ex- 


cellive diſtreſs. 1 
Laying hold of a borſe, no treſpaſs 
without particular damage. $72 
Lies for ſetting the end of a bridge on 
the plaintif”s ſoil, though a highway. 


| 1004 
Lies for erecting a ſtall in a market, 


without agreeing for —— 1238 
Officer of — liable in treſpaſs be 
wrong ſeizure, notwithſtanding pro- 
lerer cauſe. * 
e partner brings treſpaſs without h 
companion, 2 muſt be pleaded in 
abatement. | 820 
In uſum ſuum proprium converterunt is not 
ill in treſpaſs againſt baron and feme. 
5 * — . ; ; wo 


guod cum, amended. 1162 
In treſpaſs for putting diſeaſed cattle in- 
to the cloſe, full coſts, though under 


and iſſue taken on the avoidance. 837 


- 40s. damages. The 


* 


r Ao Sr ron tn 


6 
N 
dt 
0 
e- 
he 
20 
2 
8. 
of. 
| in 


ei s a cole "the recognizance is 


The plaintiff ſhall have full coſts in treſ. 
paß for conſuming proviſions. P.1130 
Full coſts on an iſſue extra m_ 1168 
Proceſs upon an 'erroneous judgment 
will juſtify the party and the officer, 
upon an irregular judgment the officer 
only. 208 eee, 509 
Officer joining in plea with a party who 
is not juſtifiable, ſhall fail. 509 
Where the party and the officer join in a 
juſtification which is ill as to one of 
them, judgment ſhall be againſt both. 


N TIN 1184 
A juſtification under a returnable pro- 


ceſs is ill, without ſhewing a return 


of 1t. n "= 1184 
in treſpaſs the plaintiff need only falſify 
- the defendant's title. 1238 
Amends not pleadable to treſpaſs for 
taking goods. $49 
In ejectment the plaintiff has his elec» 
tion to pay coſts to which defendant 
he pleaſes. 516 


Damages ſerve in treſpaſs. 1140 
K Trial. | 
Attorney or not, to be tried by che re- 

cord 


76, 532]. 


Sizing a houſe in the Zaſt-Indies is not 
riable here. 6 
Where a deed comes in by incident, the 
Admiralty may try whether it was 
fraudulent. * 761 
Where either party will ſuggeſt any 
thing relating to the werire, a copy 
be given to the other ſide, 235 
yo pays coſts for not trying by 


n 797 
Counſel allowed-in à capital caſe 2 a 
collateral iſſue. 82 


la capital cafes the priſoner muſt be at 
the bar when the day of his trial is 
appointed, 826 


If a defendant in the Crown-office car- 


nies down the record, and it is made | 


a remanet for the proſecutor's not 


937 


ln what caſes the King may withdraw a |. 


uror, | 84 
There muſt be a rule before any tial by 
Frovije. 105 
| Cults of a ſpecial jury (except ſtriking) 

allowed on 3 Ges. 2. c. 25, 1089 


. 


| Trial at bar ordered in a 


2 
— 


g 


A Tible if the” Priviifal Make: 


Since the jury act, the wexive facial 
maſt be de corpore comitatus in the ac- 
tions excepted by the act for the a- 

mendment of the law. Page 1085 

Though defendants who plead to iflue 
are acquitted, yet damages may be 
aſſeſſed ngainſt the defaulters. " 1108 

If it appears no iſſue is joined, the jury 


S- 22 L's 1147 
s of trial in a wrong county aided 
by ſtatute, 7 a 418 


Where there are iſſues in fact and in 
law, the + on may waive the iſ- 
ſues in fact, and take out an inquiry 
upon the demurrer. _ 532 

Trial at bar granted for the important 

of the conſequence. * 

Trial at bar grantable where the whole 
eſtate in demand is of value, though 
againſt ſeveral defendants. 479 


6 
Ne me for unten en With 
joined. 98 
Crown not intitled to à trial at bar of 
courſe where there is a PR 
3 1 
No trial at bar in a cauſe ariſing in 


tending a trial. 413 
Verdif not to be ſet aſide for ſmallneſs 
of damages. : —__ 
Writ of inquiry awarded for a defend- 
ant to ſupply non - aſſeſſment of da- 
mages. 1981 
Where the jury drew lots, the court ſot 
aſide the verdict, though according to 
evidence, | 642 
Deſiring a juror to appear, no cauſe for 
ſetting aſide the verdict. 643 
Where on trying a traverſe on a return 
no damages are given, this cannot tie 
ſupplied by writ of inquiry. 1052 
Venire facias de nove awarded for the 
omiſſion of aſſeſſing damages on trial 
of a traverſe of the return to « ii 


mus. | 953 

There can no wenire facias de nows 

© awarded on a writ of error. 1035 

In what caſes a venire facias de neovemay 
be awarded. 887 


5 | New trial not granted after verdict· for 


the defendant in information af 9 
warranto. 101 
Ss New 


In e Ni I 


| New trial granted after a trial at bar; | Trover lies againſt taker in execution o 


* ' Page 584 bankrupt's goods, without e, 
No new trial where party might have — j the 


A 


had evidence on the firſt trial. en. recovery in over vs the proper 
| New trial cannot be had a ſecond time in defendant. 
for exceſſive damages. 692 | Defendant in trover can not ruff he 
| No new trial where one of the defend- | Aetaining goods for money lid ou 
ants is rightly acquitted. 814 them. 65 
3 y_— in a ga” tam after verdic % K ender. 
56 pro . 13 | | [ 
Defendant convict of Pains muſt ap- || Truſt, Sce Uſes, 
poar pacibnally;/ when ho-moves for a | wil Aids Ball tromrnbs; 
new trial. 2 — 4 * * 
No new trial to be granted. after eee ene 
years acquieſcence. | 5 8 84410 | 
No weve tral for mallneſs of damages. * Uagrants. 
1061 % * 0 
. can be moved for on dh bs. ; Perſon muſt be idle as well as diſ. 
cron fade, after the ſigning an inter- beverly eee eee 
locutory judgment. 1102 gran „ 1103 
New txials may be had in ejectment, Cid of two years old cannot be a va- 
and after a trial at bar, 1105 grant. 631 


New trial denied, where the jury find a | Juſtices have power to commit to hard 
matter left to them againſt the ſtrength labour idle and diſorderly perſons. 


of the evidene. 1105 882 
No new trial where there is evidence on || Vagrant money ought to be raiſed quar- 
both ſides. 1142 terly, but a previous preſentment of 
üer ee grant a new trial. ene neceſſary. 1038 
1134 
— = plaintifien! bag d . Martance. 

a penal ſtatute. 12384 * 
See Damages, Inquirp, nn ue. | Certiovari for variance. 116 
| | 1 Witneſs. In ſetting —— a writing, more material 
bn. I. chan ina name, &c, 2 
1 * Variance in the Chrifias name of an 
"ons |} Earl immaterial. 316 


| Goods taken in the owner's life-time, Sograve and Seagrave no variance = 
* and uſed after his deceaſe, are convert- | u iel record. | 


ed in his life-time. 60 cells promiſſionis, and —. — 

1 goods whereby they are loſt,, promiſſinum, a material variance. 
though a treſpaſs, will not maintain 892 
0 trover. en 128 {Variance by omiſſion of a name in 2 
In trover for money, leave given to | warrant, ſupplied by the writ. 909 
bring it into court. 142 ore againſt the inhabitants of part 
| * Finder of a jewel may maintain trover. three pariſhes, and a writ of error 


5o5 | of a judgment againſt the inhabitants 
Taking part and ſpoiling the reſt is a n 1110 


-  convertion of the whole. 576 If the record of , prius agrees with the 
A piece of tepee well in trover. 738 | declaration delivered, a variation from 
Parcella jegefirium, involucrorum et fu- | the iſſue is not material. 1131 
 wium, Anglice, c. ſufficient in tro- A ſlight variance fatal in the name ol a 
. 80g | corporation. 787 
"Trover de 80 peciis materiae quadratae, werde en of the ſum in a judgment is 
Anglice timber, ſufficient. 810 | not cured by a femuthir. 1171 


Trover nx —— 827 


FAA 


51 


* 


er Kerr Fd 


FFP 


Venus not to be changed into a county 


A_Table/of the Principal Matters. 
„ 


Actions maintainable for cauſes ariſing Informal iſſue cured by a verdict. P. y 
In debt on a covenant to pay money, 


beyond the ſeas. Page 614 
Seiing a houſe in the Faft Indies not 
triable here. 


Uerdif. 


the verdict muſt go to every part of 
the demand. 1089 


No venue need be laid for a marriage, or | Special verdict finding that a bankrupt 


in a plea of alien nee. 8 775 
If the defendant has eight days in the 
term the declaration is delivered, he 
can not move to change the venue the 
next term. 211 
Rule to change the venue muſt be moved 
for before plea, and motion to diſ- 
charge the rule muſt be made before 
replication. * 858 
Plaintiff may amend in the venue. 1162, 
: ; 1202 

Venue not to be changed in debt. 878 
Debt for rent may be laid where the 
deed was made, or the land lies. 776 
Information not amendable in the venue. 


Venue not changed to. loſe an affiſes. 
1180 


palatine, nor in cand. mag. 807 
Fenue of a cauſe ariſing in Wales cannot 
be changed from one Engliſb county 
to another, 1258 
Venue changed from London to Carmar- 
then, 1270 
Fenue not to be changed into a third 
county without conſent. 1216 
Changed from London to Middleſex. 857. 
Changed from Pole to Hampſhire, he 
corporation being intereſted, $874 
Where an attorney is defendant, he may 
change the wenue into Middleſex. 

. 1049 

Attorney cannot change the wenue to 
Midaleſex, where there is another de- 
fendant joined, 610 
Barriſter may lay the wenue in Middle- 
be; | 822 
Sheriff may aſſign a bail-bond out of the 
Aounty, and the action may be brought 
where the aſſignment was. 72 


Action againſt a conſtable, not 97 an 


to the proper county, where he does 


not act in execution of his office. 446 | 


bought and fold great quantities, 
faulty for the uncertainty. * 514 
Verdict finding the election of a ö 
rate officer, and that he had not | 
the ſacrament within a year; finds a 
good election, without a negative 
ding that there was no proſecution. 
11 
A recovery without ſeiſin is imperfoils 
found, and no wenire facias de novo 
ſhall go. 1185 
Where the plaintiff's cauſe of action is 
confeſſed, and the parties afterwards 
go to iſſue, which is found pro def. 
the verdict ſhall be ſet aſide, and an 


inquiry awarded. 873 
Aſſets on a ſpecial verdict ſevered by the 
court. 1036 


Intire damages in verdicts ſevered by 
the court. 1038 
Pofiea amended by the judge's notes. 


1197 
Special verdict amended by affidavit of 
the evidence. 514 
On arguing a ſpecial verdict in a crimi- 
nal caſe, defendant need not be pre- 
ſent in court. 844, 1227 
Special verdict finding nothing as to one 
of the offenſes, is an acquittal of thar 
offenſe. _ 
When on arguing a ſpecial verdict for a 
capital offenſe, it appears.the defend - 
ants are guilty of a leſs crime, the 
court will not diſcharge them. 1019 
Verdict ſet aſide, becauſe the jury drew 


lots. 
A verdict muſt find as to the whole de- 
mand. | 1089 
See Damages, Trial. . 
Ueſtrr. b 


Mandamus to call a veſtry for the elec» 


tion of church-wardens, denied. 686 
The right of adjourning a veſtry is in 
the pariſh at large, 1045 


| A ſelect veltry, legal. a 4 


ter the fire of Londos. 


n 
* „ n, 
truſt on their coming 
ate. * F' hands of the truſtees. e 
| 
Two houſes bh an extraparochial place, | | OO 
are not . to denominate a ville. | 
; Freut 1071 IadiQent les not burly for a corrupt 
| | Agreemen I 816 
 Uifitoz. : bin cannot; be pleaded wo five fan, 
FO CELTS N Uo | on a judgment. 1043 
Offenſes againſt the private ſtatutes of a Diſcounting nors beyond legal ere. 
: _ college are not pardoned by the act of held uſurious. 1243 
grace. | 912 Uſury may be given in evidence on 
The viſitor may puniſh-one man for an | | a/ump/it. 


act done by him "Jointly with others. 
8 i þ 

The appointment of a biſhop without his 
- Chriſtian name to be viſitor, extends 
to his ſucceſſors. i 
The viſitor in his citation muſt perks I: 
his authority. | 913 

| 654 
Union. 


The ſtatute for union of churches in 
Ireland does not authoriſe the uniting 
© church that is full to a yacant one. 


Of the effect of the anicn of prudent 


925 
Union of a prebend in Norwich to the 
maſterſhip of Catharine-hall, | 159 


Void and voidavle. 


Froxogative probate without bona nota- 

bilia only voidable. 73 
Aae contracting marriage, voidable. 
939 


l 


Uſes and cas. 
Infant covenants to levy a fine, he may | 
+ declare other uſes when of age. 94 
A fine levied to the tenant of the prac- 
cipe in a recovery, ſhall be intended 


to the uſe of the conuſee. 17 
Where the power is only to revoke, n 
new uſes can be declared. 34 


On a covenant to ſtand ſeiſed for = 

and affetion, one named in the deed 
map aver himſelf a relation. 934 
| 8 of affection cannot raiſe 
| wer to appoint for the benefit of 
E ranger. 


FF 93 
Lands diſcharged of a truſt by a ſale 


of 
A party to the contract no inet 
in nnen | 633 3 


— 


—— 


Wales. 


"URD S and felonies in any 
part of Wales may be tried in the 
next Engl; county. 553 
Certiorari lies to Wales on indiaments 


for miſdemeanor. 704 
Habeas Corpus ted of courſe, to re- 
move a pri from Wales to 21 
Engliſh county. 945 
to the great ſeſſion, to ſtay 

— ſerved out of the 
Jariſdittion. = 


P 


1905 1 1 [4 
Warrant. 


Warrant for treaſon executed in court. 


530 
In RP a warrant is a juſtification 


to a conſtable. 71¹ 
- - Warrant of Jttrozney. 


Warrant of attorney filed of any term 
| + pendente lite is ſufficient. der 


- Warranty. 

A man offers plate to ſale with Mr a 
ty, and janet ſells it to the 

© perſon for leſs money, the warranty 
does not extend to this ſale, 414 


Wife. 


Her declaration where evidence n 


her huſband. 


without notice, affected with the ſame 


$27 
ills. 
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| AI Priveipal" Matters. 2 
munis. | Awitnefs toadeedbecoming adminiſtra- 
wy . III tor, &c. his hand may be proved. P. 34 
Where the owner of the fee with a term | If a witneſs becomes intereſted, his de- 
do attend the inheritance makes an in- poſition taken before can not be read. 
compleat deviſe to carry the inherit- „ Wee der of 11 et ROT 
tance, it ſhall not be ſet up in equity | Laying a wager on the cauſe does not 
as a deviſe of the term. Page 619 | incapacitate for a witneſs. . 632 
After probate of the will, a court of | Party whoſe deed is forged, no witneſs. 
uity may inquire into the fairneſs Tb 8 | 728 
a reſiduary deviſe of perſonal eſtate. | Bankrupt not admitted to prove his own 
| 5666 act of bankruptcy. + 828 
Original of the right of probate of wills. | If the witneſs to a deed becomes infa- 
| 667 | mous, he is eonſidered as dead. 833 
Sealing a will is figning. 764 | Quaker no witneſs in an appeal of mur- 
Though ſigning in the deviſor's preſence | der.. **"15 + 
is not mentioned in the atteſtation, | Affidavit of one convicted of forgery not 
yet it may be a good execution. 1109 | to be read ti ſupport a complaint. #148 
One of the ſubſcribers to the atteſtation ſuppoſed to be defrauded, allow- 
of a will having an annuity deviſed a witneſs in perjury, 1229 
to his wife, held not to be a credible A bond proved by a co-obligor. 35 
witneſs within the ſtatute. Þ 1255 | Vendor witneſs as to title, where no co- 
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| Parol evidence not admitted to deter-] venant for warranty... -- - 445 
mine the conſtruction of a will. 1261 | Wife of prochein amy a witneſs, 506 
| See Pꝛobate, Prechein amy no witneſs. 1025 


Guardian on record not a witneſs. . 506 


| 


| FR Wine licence. Proprietor of a note a witneſs on an in- 
AN dictment for tearing it. 595 

One ſingle act is a ſelling by retail. 218 | Party to uſurious contract cannot be call 

Selling wine in bottles, is not ſelling by to prove payment. 633 

retail meaſure. 1124 Giver of note no witneſs on indictment 

3 | 4640 for perjury in denying an agreement 

Witneſs. relating to it. 1043 


| | Defendant in ejectment no witnneſs on 
Rule upon a witneſs to an arbitration | indictment for perjury at the trial. 


bond, to make affidavit of the execu- | 11 
tion. | ' 1 | One whoſe wife has an annuity deviſt 
Where the bail is a ſubſcribing witneſs, | for” her ſeparate uſe, is not a good 
he ſhall be obliged to teſtify. 406 witneſs to the will. 1253 
Attachment granted againſt a witneſs | Wife of a party admitted to prove her 
for not attending on a ſubpoena, 510 huſband's death. 47 
A witneſs ought to have reaſonable no- | Wife witneſs againſt huſband, on indi 
tice of a trial. 510 | ment for aſſault upon herſelf, 63 
Attachment againſt a witneſs for not at- | The wife of one defendant cannot bez# 

tending a trial. $10] witneſs for the other on an indictmgit 


There muſt be perſonal ſervice on a| againſt two. 180 
witneſs to warrant an attachment. | Creditor of bankrupt no witneſs to x 
Be 1054 him a gameſter, | 
NV attachment againſt a witneſs, unleſs | A creditor allowed to prove deb 
1 expenſes were tendered N 0 to his diſcharge on ti 
. 1150 A | 
Attorney preſent at putting in an £m Sheriff's bailiff no witneſs to re 
ſwer, not obliged to give evidence of | tempt to arreſt. 
. 1122 | Lords of cuſtomary manors alle 
What age the law will allow an infant] witneſſes to eſtabliſh a Mt i 
to be witneſs at, Fool of another manor, f 


A witneſs admitted where remotely in- 
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be per quod ſervitium amiftt , 
In an action 


A. tops bonds at the South-ſea houſe, 
4 


0 
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Where one defendant is ſined, he is a 


A Table 


- nalty is no witneſs. 


© "ſervantmot admitted a witneſs. 
Servant witneſs in an action by maſter 
for beating him. 595, 1054 
Apprentice witneſs for maſter in action 
944 
againſt the maſter for the 
negligence of his ſervant, the ſervant 
- having a releaſe from the defendant is 
competent. | 1083 
A ſailor who claims wages, no witneſs 
concerning the lofs of the ſhip. 414 
Original debtor taken as a ſervant, to 
prove the payment by another. 50% 
Goldfmith's ſervant who overpays money 
is a witneſs in action for it again. 647 
He that apprehends himſelf intereſted, 
tho' not ſtrictly ſo, is no witneſs. 129 
The party who excepts to a witneſs may 
call him afterwards. 480 


tereſted. 575 
and 
gives bond to indemnify; he is no 
witneſs to prove the property, in an 
action againſt the company's ſervant. 
Where there are two Andes 5 
an election of an officer, he who has 
but one only may be a witneſs. 583 


witneſs for the other. 633 
The tenant in poſſeſſion cannot be made 
a witneſs in cjectment. 632 
Declaration of wife where evidence a- 
gainſt her huſband. 27 
A corporator who has acted under the 
right clatmed, may be a witneſs to 
prove the uſage. 1069 


Women. 


Awoman is capable of being a ſexton, 
nd of voting in the election. 1114 
A Mſtard is within the ftatute of P. & 
ANN againſt taking away young wo- 
men · 1161 


Words. 
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An informer intifled to part of the pe- 
* Page 316 

Inn treſpaſs for beating his ſervant, the 
| 45 
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Matters. 
Wert of e ifs him 
att e. | l 
e e age 1157 
Ye 2 
He is a rogue, of a j lice of 5 
5 2 peace, ac- 


t 1168 
* hief of every thing bee 142 
ou are a rogue, and compounded, G. 
of a tradeſman, actionable. 762 


You did ſhut up my ſiſter and murder 
her, actionable. n | 
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You cheated J. S. and ſtood W 


your daughter, Cc. not actionable. 


11 
lier eee 
pox. 2 1189 
Rogue not actionable. 304 
Where words are not actionable of them. 
ſelves, in an action for * 
damages the plaintiff may give evi- 
dence of particular damages. 666 
Where words are of themſelves action- 
able, ſmall ſpecial damages will not 
carry full coſts, 936 
What not a ſpiritual defamation. 946 
Words tantamount to whore are within 
the cuſtom of London. 471, 545 
Strumpet tantamount to whore in Lon- 
don. $55 
The truth of words cannot be given in 
evidence on not guilty, 1200 


Carits. 


The principal certainties required in 
them. 147 
Where a defect in an original is cured 
by pleading over, and where not. 155 
Where variance from the regiſter, and 
other matters of abatement, mud be 
_ pleaded. Is 
A mandamus may be returnable the 14t 
day after the te. 407 
Quaſhing writs is not ex debite juftitiae. 


Calling a juſtice of peace rogue, Wc. in- 
dictable. 420 
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